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s Fargo Bank, N.A. et al Doc

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SUSAN AGUIAR and ROBERTO AGUIAR, Case No.: 12-CV-03653 YR
Plaintiffs, ORDER GRANTING M OTION OF DEFENDANTS
WELLS FARGO BANK, N.A. AND REGIONAL
VS. SERVICE CORPORATION TO Dismiss WITH

LEAVE TO AMEND
WELLS FARGO BANK, N.A. and REGIONAL
SERVICE CORPORATION,

Defendants.

Plaintiffs Susan and RobertagyAiar filed a Verified Complaint for Equitable Relief to Set
Aside Trustee Sale and Damages against Deféenidells Fargo Bank, N.A. (“Wells Fargo”) and
Regional Service Corporation (“Regial Service”) (collectively “Defedants”). Plaintiffs allege
three claims: (1) Wrongful Trustee Sale agabwth Defendants; (2) Quiet Title against Wells
Fargo; and (3) violation of thieederal Fair Debt Collection Ptames Act (“FDCPA”), 15 U.S.C.
88 1692¢t seq. against both Defendants. Fundamentally, they allege that Wells Fargo violate(
National Housing Act (“NHA”), 12 U.S.C. 88 17@ seq. because it did not meet with Plaintiffs
in-person to discuss alternatives to foreclosursecure the approval tife Secretary of the

Department of Housing and Urban Developnaidr to initiating fore€losure proceedings.

29

] the

Plaintiffs claim further that bbtDefendants violated the FDCPA because Regional Service failed

to provide Plaintiffs witha Debt Validation Notice.
Wells Fargo has filed a Motion to Dismiss all three claims alleged in the Complaint on
grounds that judicially noticeable documents dertrates that Wells Fargo Hahe right to conduct

a non-judicial foreclosure and complied wikte statutory requirements for non-judicial

the
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foreclosures; th NHA does not apply ¢ Plaintiffs’ mortgage ocreate a pvate right & action; ad
Weélls Fargo isexempt fran the FDCRA. (See Dkt. No. 7.) Déendant Rgional Servees
Comoration filed a joinderof Wells Fago’s motian. (See Dkt. No. 16.)

Havingcarefully cansidered theapers sutmitted and lhe pleadingsn this acton, for the
reasons set foitt below, theCourt herby GRANTS the Motion b DismissWITH LEAVE TO
AMEND.!

l. BACK GROUND

In Decenber 2010Plaintiff Roberto Aguia, who is Paintiffs’ sole source of mcome, was
serpusly injured at work. Complaint] 9.) He hd back surgey in Septenber 2011 bt was
unable to retun to work uril March 2QL2. (d.) His claim forworker’'s canpensationnsurance
wasapprovedput has notet receivednoney for he claim. {d.) While Mr. Aguiarwas unablec
work, a noticeof default aml a notice btrustee’s ale were filed, and threeveeks befce Mr.
Aguiar returnel to work, Defendants skl Plaintiffs home in atrustee’s sa. (d.)

A. NONJUDICI AL FORECL OSURE PROCEEDINGS

On March 30, 2006Plaintiffs executed amidjustableRate Note (Note”) in the amount of
$840,000, sected by a Dee of Trust gainst real poperty lo@ted at 50 Rnch Drive,Novato,
California (theProperty”),in favor of Wells Fargés predecesor in interest, World Savings Bank,
FSB. (1d. 11 1,3, 5.)

Plaintiffs defaultedon their loa paymentm November2010. (d. 18.) On March 7, 2011,
Regional Servees filed a otice of defalt, which was recordeavith the Marin CountyRecorder’s
Office. (RINEX. F). A rotice of trusee’s sale wa subsequety recordel on June 82011. (RJN,
Ex. G).

In June2011, in orar to saveleir home, Raintiffs filed a Chapted3 Bankrupcy Petition,
Ca® No. 11-1241-AJ. (P$. Opp'n 7) As part & a settlemst in the bakruptcy cas, Plaintiffs

agreed to pay ay prepetiton amountwing® overa period ofseveral yeas, and pay $00 each

! Pusuant to Feetal Rule ofCivil Procedure 78(b) andCivil Local Rule 7-1(b), he Court fing this motion
appopriate for @cision withaut oral argunent.

2 According to tle March 201 Notice ofDefault, the enount owingwas $20,62%86 as of Mach 4, 2011.
(See RJN, Ex. B
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month. (d.) Paintiffs were able to mke the July2011 paymaet in an anount of $39@.00 but
coud not makdurther paynents.

In November 2011 Wells Far@ successfult moved tohave the alomatic stayifted,
which was lifted in January2012. (PIS'RJIN, Ex.B.) On Febuary 21, 202, a Trustes Sale was
held at whichWells Farggourchasedte Propertyas the highst bidder. RIN, Ex. Hat 2.) “Wells
Famo filed anunlawful detiner compéint againsiplaintiffs and took a déault, defaultjudgment,
andobtained awrit of posgssion pursant to the &addgment.” Complaint{9.) Plaintffs moved to
vacate the defalt on the bais that theywere neveservel but their motionwas denid. (1d.) A
stay of evictionwas scheded to end o June 18, @12. (d.)

B. PROCEDURAL BACKGR OUND

On Junél8, 2012, Ruintiffs filed this actio in the Suprior Court for the Couty of Marin.
Plaintiffs moved for a temprary restraning order © enjoin Déendants frm evicting Plaintiffs
from the Propgay. (See Notice of Renoval, Ex. B) A tempoaly restrainng order wa issued
enjoining Defendants fromevicting Plantiffs. (Id.) A hearingon a prelinmnary injundion was
scheduled in Siperior Cout for July 18 2012. [d.) On July 2, 2012, Déendants mmoved the
action to this @urt. It apgars that susequent to@moval, Ddendants evted Plaintifs from the
Property.

Il. LEGAL STANDARD

A motion to dismisaunder Rulel2(b)(6) tests the legabufficiency of the clains alleged in
thecomplaint. Ileto v. Glock, Inc., 349F.3d 11911199-1200 9th Cir. 2@3). All allegations of
matrial fact ae taken as tre. Erickson v. Pardus, 551 U.S. 8, 94 (2007). However |egally
corclusory stagments, nosupported ly facts, neeadhot be acgeted. See Ashcroft v. Igbal, 556
U.S. 662, 678 2009). Plantiffs’ obligation to proude the grands of theirentitiemento relief
“requires moreghan labelsnd conclusins, and adrmulaic reeitation of the elementsf a cause b
action will notdo.” Bell Atlantic Corp. v. Twombly, 550 U.S544, 555 (207) (citations and
guaations omited). Rathg the allegabns in thecomplaint ‘must be enogh to raisearight to

relief above thespeculativdevel.” 1d.
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Reviewis generallylimited to the content®f the comppaint and douments atiched
thereto. Allarcom Pay Television. Ltd. v. Gen. Instrument Corp., 69 F.3d 81, 385 (% Cir. 1995).
Additionally, the Court mg considematter that igoroperly the subject of jidicial notce, such as
cout filings ard other puhlc recods, without conerting a mdion todismiss into ondor summay
judgment. Leev. Los Angeles, 250 F.81 668, 688-8 (9th Cir.2001). TheCourt findsthat the
doauments sulnitted by Walls Fargo ad Plaintiffsare propen the subjetof judicial notice. Fed
R. Evid. 201(b)2). All of the documats are docments issuedby a legisétive or exeative
department of he United $ates, publicdecords pdarining to tke Propertyor court filings. The
Court will take judicial notce of the dges, partiesand legallyoperative laguage of thse
doauments, bunot the truh of variousfactual repesentationsnade in thedocuments. See Lee,
supra, 250 F.8l at 690.

. DISCUSSION

Plaintiffs’ first cause of action dleges Wragful Trustee’s Sale onltte groundghat the
trugee’s sale \as impropely held becaise Defendnts failed b comply wih the (a) Ntional
Housing Act aml (b) Fair Debt Collecton PracticesAct beforeinitiating foreclosure poceedings.
Basd on thessame alleghons, the seond causef action seks to quietitle in the Roperty
aganst Wells rgo. The hird cause baction redleges a viadtion of theFDCPA. Beause the
alleged violations of the BCPA is alsaused to suport the clam for Wrangful Trustee's Sale, the
Court will address the FD®A claim asan elemenbf the Wrangful Trustee's Sale clain.

A. FIRST CAUSE OF ACTION: WRONGFUL TRUSTEE'S SALE

A nonjudicial foreclosure sales presumedd have bee conductedegularly al fairly.
Nguyen v. Calhoun, 105 C& App. 4th428, 444 (Gl. Ct. App.2003) (“Ou analysis poceeds on
the presumptio of validity accorded th foreclosue sale”). Tostate a caae of actiornfor a

wrongful truste’s sale, thePlaintiffs must plead “Q) the truste or mortg@ee causedraillegal,

® For example, @eclaratiorfiled with theNotice of Ddault (RIN,Ex. F, at 3) delares undepenalty of
perjury that “Wdls Fargo Bak, N.A., hadried with dwe diligence... to contactlie borrower. The Court
cantake judicialnotice of thefact that thistatement wa made andhe legally ogrative effectof a
dechration undepenalty of grjury, but rot the truth ofthe matter sserted in thdearsay deefation. The
Cout uses thisxample becase Wells Fago argues thiathe Court en take judical notice of he truth of tle
staements contimed in the delaration beeuse the dearation wasnade under gnalty of perpry.
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fraudulent, orwillfully oppressive salef real progrty pursuahto a powenf sale in anortgage o
ded of trust; @) the partyattacking thesale (usuall but not alvays the trator or morgagor) was
prejudiced or larmed; and §) in casesvhere the tustor or motgagor chakbnges theae, the
trugtor or morgagor tendexd the amoant of the seared indebdédness or \&s excusedrbm

terdering.” Lona v. Citibank, N.A., 2@ Cal. App.4th 89, 104(Cal. Ct. Ap. 2011).

1. First Element: lllegal, fraudulent, or willfully oppressive sale of real
property.
Plaintiffs allege that Déendants faikd to compy with the §) NHA; ard (b) FDCRA
before beginnig foreclosue proceedigs and therre, conted the Truste’s Sale waimpropery

held.

a) National Housing Act.

Defendants allegdly violated the NHAbecause, par to initiating
foreclosure proeedings, dank represetative failed to “meetwith plaintiffs on a faceo facebase
to dscuss altaratives to foeeclosure ad [a] modification of the subject loa.” (Comphkint I 7.)
Additionally, Faintiffs allege that “Wels Fargo wa requireda secure thapproval otthe
Secetary of Husing andJrban Devebpment prio to commecing any foeclosure poceedings.”
(1d.)

Wells Fargo argueshat the NFA does notpply to Plantiffs’ mortgage and esn if it did,
theNHA doesnot providefor a privateright of acton. The Cart agrees.See Kariguddaiah v.
Wells Fargo Bank, N.A., C-09-5716 MHP, 2010 W. 2650492at *5 (N.D.Cal. July 1,2010) (“the
National Housng Act doesnot create @rivate righ of action’). To suppd this clam, Plaintiffs
citeto the shortitle to theNHA, 12 US.C. 8 1701 and a subgrt of its implementing egulations,
24 C.F.R. § 20300? However, as thelain langage of the NHA shows t does notrinpose the

* The referencedubpart proides:
This sulpart identifies servicing pactices of lewling institutons that HUD considers
acceptate for mortgges insured p HUD. Failure to compy with this suppart shall ot be a
basis fordenial of insrance benefs, but failue to complywill be causdor impositian of a
civil money penalty,mcluding a gnalty under8 30.35(c)(2),or withdraval of HUD’s
approvalof a mortggee. It is theritent of theDepartmenthiat no mortggee shall
commere foreclosue or acquireitle to a progrty until therequirement®f this subjrt
have beg followed.
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duties allegedly breached visvés a mortagee and mortgagaather it ““‘govern[s] relations
between the mortgagee and the governmeidata v. Aurora Loan Services LLC, C-11-00419 LB,
2011 WL 4536898, at *4 (N.D. Cal. Sep. 30, 2011)dhg that plaintiff's “attempt to amend his
complaint to allege that Defendants failed to comply with the terms of the National Housing Act,
then, is futile”) (quotingMitchell v. Chase Home Finance LLC, Case No. 06-CV-2099-K, 2008 WL
623395, at *3 (N.D. Tex. Mar. 4, 2008)). Plaintiffs not address this issue at all in their
Opposition brief, which the Court takes asomcession that this claim lacks merit.

Based on the foregoing, the CoGmRANTS WITH PREJUDICE the Motion to Dismiss

Plaintiffs’ claim for wrongtil trustee’s sale on tharticular basis.

b) Fair Debt Collection Practices Act.

The FDCPA prohibits “debt collectorfom engaging in unfair, abusive, or
deceptive practices “in connection with the eotlon of a debt.” 15 U.S.C. § 1692. Under the
FDCPA, debt collectors are requdreo provide debtors with a beValidation Notice to notify
debtors of their dispute righshortly after communicating witthem “in connection with the
collection of a debt.”ld. § 1692g.

Plaintiffs allege that thBefendants failed to provide a Debt Validation Notice in
connection with the collecn of a debt in violation of the FD@P Specifically, Plaintiffs allege
that Defendant Regional Service “was employed bydN@argo as a debt cotleor after plaintiffs
defaulted on their loan payment. Regional Servailed to provide platiffs the Debt Validation
Notice required by the FDCPA. Regional Servismangaged in unfair debt collection practices
by proceeding to sell the subject property wittuatknowledge that plaiiffs were being denied
the protections of thewa” (Complaint | 8.)

I FDCPA Analysis Regional Service Corporation.

RegionalServiceargueghatit is exempt from the FDCPA because it
is not a “debt collector” and that it was nogaging in debt collection services. Under the
FDCPA, a “debt collector” is defined as “apgrson ... in any busine#ise principal purpose of

which is the collection of any debts, or who reglylaollects or attempts to collect, directly or

24 C.F.R. § 203.500.
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indirectly, debts owed or due or asserted to bedar due another.” 15 U.S.C. § 1692a. Here, {

Complaint alleges as follows:

Regional Service Corporation islabt collector as that termdefined in the FDCPA. In
particular, the principal business of Regionaiv®es is the colleabin of delinquent debts
from borrowers such as plaintiffs. Regionah&e began its debt dection activities after
plaintiffs were in default. Also Regional S&e used the US Mail to solicit money from
plaintiffs after the default of plaintiffs.

(Complaint § 9.) Regional Sece disputes the truth of theabegations but does not otherwise
challenge the legal sufficiency of these particalfggations. Given the predural posture of this
case, the Court must accept the allegations as true.

Regional Service next argues that it was ngagmg in debt collection services because,
under the FDCPA, the non-judicialréclosure of real property seed by a deed of trust is not
“debt collection activity.” Ample ahority supports this positionSee, e.g., Odinma v. Aurora
Loan Services, C-09-4674 EDL, 2010 WR232169, at *11 (N.D. Cal. June 3, 2010) (collecting
cases that hold “foreclosurerist debt collection under the fedeFair Debt Collection Practices
Act”). In opposition, Plaintiffs refer to a bfiéled by the Consumer Financial Protection Bureay
in Birster v. Am. Home Mortg. Servicing, Inc., 11-13574, 2012 WL 2913786 (11th Cir. July 18,
2012), in which it argued that digtt courts have construed te&tute too narrowly so as to
eliminate categorically all debt collection serviedsch may be related to a foreclosure. Howev
that case did involve more traditional attemptsdtiect on a debt. Therthe defendant allegedly
“engaged in a relentless assault of harassing ptalteeand home inspections in an attempt to

collect the mortgage debtld. at *1. Additionally, the defendant mailed a letter that stated “TH

® Plaintiffs argue that the Couriust defer to the agency’s interpretatiof a statute as reflected in the
amicus brief. The cases to which they citelipport are not on point as the cases refer to a type of
deference described Aser deference, which requiresurts defer to an agency’s interpretation of its own
ambiguous regulations even if the interptietais advanced in an amicus bri€ee Auer v. Robbins, 519
U.S. 452, 461-62 (1997). The amicus brief fitgdthe Consumer Financial Protection Bureau is
interpreting the FDCPA, not the agency’s own regulations. An agency interpretation not embodied in
formal issuance from the agency, such as a regulaguideline, policy statement, or administrative
adjudication is entitled to little if any deferendg@owen v Georgetown Univ. Hospital, 488 U.S. 204, 212-13
(1988);see Bresgal v. Brock, 843 F.2d 1163, 1168 (9th Cir. 1987) (“[The agency] did not construe [the
statutory provision at issue] until the onset of this litigation. The Secretary’s construction is entitled tg
more deference than is the intetat®on of any party to the suit”).

he

S

any

no
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IS AN ATTEMPT TO COLLECT A DEBT,” advisinghe homeowners that it would proceed with

the foreclosure unless they cured the defalidt) (In an unpublished decision, the Eleventh Circu
found this evidence insufficient ttetermine whether the defendavas a debt collector or was
engaging in debt collection gty and reversed the sumnygudgment entered against the
homeownersld. at *4 (*an entity can both enforce a security inteasstcollect on a debt”)
(citing Reese v. Ellis, Painter, Ratterree & Adams, LLP, 678 F.3d 1211, 1217 (11th Cir. 2012))
(“The fact that the letter and daments relate to the enforcemeita security interest does not
prevent them from also relating tfee collection of a debt withithe meaning of § 1692e.”). By
contrast, here, Plaintiffs allegleat “Regional Service used the US Mail to solicit money from
plaintiffs after the default gflaintiffs.” (Complaint § 9.)

Plaintiff has not pled sufficient facts for t@®urt to determine whieér Regional Service’s
conduct constituted debt collection servicese Mere mailing of a Notice of Default will not
suffice. See Santoro v. CTC Foreclosure Serv., 12 Fed.App. 476, 480 (9th Cir. 2001). The Motion
to Dismiss iISGRANTED WITH LEAVE TO AMEND.

ii. FDCPA Analysis Wells Fargo.

WellsFargoalsoargueghatit is exempt from the provisions of the

FDCPA? Plaintiffs do not contest that when Wellsdg@acts as a lendet s exempt from the
FDCPA, but argue that e Fargo is not exempt when it aets a loan servicer. According to
Plaintiffs, they are entitled to pursue thegaims against America’s Servicing Company, the
servicing division of Wells FargoAmerica’s Servicing Company is not a defendant to this lawguit
and there are no allegationtsoait it in the Complaint.

Based on the foregoing, the CoGrANTS the Motion to Dismiss the FDCPA cause of
action against Wells Fargo to the extent hased on its banking capacity. The Court does not
give an advisory opinion regarding Aneis Servicing Company. However, the CABRANTS

LEAVE To AMEND to permit Plaintiffs to bring this alm against America’s Servicing Company.

® Wells Fargo argues that even if the FDCPAafigly to it, Plaintiffs fail to allege that they provided a
timely written dispute of the debt, as required byJlS.C. § 1692g(b). There is no such pleading
requirement.
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2. Second Element: Prejudice.

Irregularities in a nonjulicial foreclosure sale @y be grounls for settig aside the
saleif the irregularities areprejudicial b the partychallengingthe sale.Lona, supra, 202 Cal. Ap.
4that 104. Ths, the partyattacking the sale mustllege that hey were pgjudiced orharmed by
theviolation.

Wells Fargo argueshat even iPlaintiffs could allege dlaw in theforeclosuremechanics,
“hyper-techni@” defects ae not a basito challemge a trustees sale. Altlough Plaintifs have
alleged techniel noncomplance with éderal law, hey have ot explainechow they vere
prejudiced by such noncorpliance. Péintiffs allege that theydefaulted orthe Note, viich under
theDeed of Tust, allowedhe Trustedor Beneficary) to initiate foreclosve proceedigs. If the
Trustee (or Besficiary) has the right toinitiate foreclosure preeedings, tbn Plaintiffsmust alleg
facts that showthe violation of the statte itself, a not the foeclosure poceedings, aused their
injury. Here, Faintiffs allege that theiinjuries were caused Ythe foreclgure procedings, and
notby any stattory violation. Therefoe, Plaintiffsfail to allege the prejdice necessy to state a
claim for wrongful foreclosure.

Based a the foregong analysisthe CourtGRANTS the Motion to Dismiss theclaim for
Wrongful Trusee’s Sale orthe ground that Plaintifs fail to alege prejudie.

3. Third Element: Tender.

Finally, in arder to set side a foreabsure, Plaitiffs must alege that thg offered to
terder the full anount of the secured idebtednessr that theyshould be &cused frontendering
thefull amount. See Abdallah v. United Savs. Bank, 43 Cal. Aop. 4th 11011109 (CalCt. App.
199%); see also Guerrero v. Greenpoint Mortg. Funding, Inc., Case No. 1415333, 200 WL
4117102, at *1(9th Cir. O¢. 20, 2010)stating theplaintiffs “lacked stanohg to bringa claim for
‘wrongful foredosure,’” beause they fded to alleg actual, ful and unamiguous tendr of the
delt owed on e mortgag®). “This requirement isbased onhe theory tlat one who $ relying
upan equity inovercominga voidable sle must sbw that he $ able to peiorm his obigations
under the contact so that quity will not have beeemployed ér an idle prpose.” Dimock v.

Emerald Properties LLC, 81 Cal. App.4th 868, 8B (Cal. Ct.App. 2000) ¢iting Karlsen v. Am.
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Sav. & Loan Assn., 15 Cal.App. 3d 12, 118 (Cal.Ct. App. 191)). Herethe Complant lacks
allegations of fill tender orthat tendeshould be &cused’. Ingtead, the adigations ar@mbiguous
as b what Plantiffs are wiling to ten@r. Thus: Plaintiffs are ready, wiling and abléo make tle
payments requied of thenpursuant tahe Deed offrust” but request “anaccounting ¢ determine
theamount duaunder theDeed of Trug as wells §ic] as the ppropriate gyment schdule.”
(Complaint 112, 15.) Smilarly, in their oppositian, Plaintiffsargue that Plaintiffs ae ready,
willing and al# to tenderhe post petibn amountslue on thdoan.” (Op’'n 14.) They also arge
thatit would beinequitableto require @ll tende because MrAguiar wasout of workwhen
Defendants initated the fogclosure proeedings.These allegdons and aguments crate
ambiguity as towhether thePlaintiffs @n tender tik full amowunt and wheher the amant they
intend to tenders pre- or pst- petition

Based a this analgis, the Cour GRANTS the Motion b Dismiss Paintiffs’ claim for
Wrongful Trusee’s Salebecause the amplaint fails to allege full” tender.

B. SECOND CAUSE OFACTION: QUIET TITLE

The clam for QuietTitle agains Wells Fago is predieted on the ame acts uderlying the
claim for a Wrangful Truste’s Sale.Accordingly,the CourtGRANTS theMotion to Osmiss for
thereasons sdorth above.

V. CONCLUSION

Based a the foreging analysisthe CourtGRANTS the Motion to Dismiss.

Plaintiffs’ Complant is DiIsMISSED WITH L EAVE TO AMEND consstent with his Order.

By no later than 21days after tk date thi©rder is filed Plaintiffs dall file anamended
complaint.

This Oder Termindes DocketNumber 7.

T 1SS0 ORDERED.

Date:Novembe 26, 2012 W W‘Y‘

(/' YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

" Plaintiffs’ claim for Quiet Tile seeks aaccounting toset up a payent plan fodate paymets.
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