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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

CHARLES GRAGG and DELORES GRAGG, Case No.: 12-CV-03813 YGR
Plaintiff(s), SECOND ORDER DENYING CROSS-M OTIONS
FOR SUMMARY JUDGMENT
VS.
UNITED STATESOF AMERICA €t al.,

Defendant(s).

Plaintiffs Charles and Delor&3ragg filed this taxpayer suib recover a refund for taxes
alleged to have been erroneously assessed fasld®sn rental real &ste activity. In their
Complaint, Plaintiffs dége that under 26 U.S.C. § 469 Ms. @yas a real estate professional ang
deductions for real estate rental losses shoulthane been disallowed aassive activity losses.

The parties have filed thesecond cross-motions for summary judgment, again asking t
Court to make an advisory ruling on a legal &ssuhich the Court will again decline to provide—
whether the rental activities of a real estategssibnal are subject to the material participation
requirements of 26 U.S.C. § 469 and/or 26 C.F.R. § 1.469-Bfe Court declined to decide this
legal issue devoid of the factual cexi of this case, denied the parties’ first set of cross-motiong

summary judgment, and provided the parsieopportunity to refile their motioris.

! Although the government has reframed the isswehasher the Plaintiffs are entitled to a tax
refund, it seeks the same advisory ruling on whedheal estate professional is subject to the
material participation requirement.

2 Plaintiffs have submitted substantially the same motion that the Court already considered a
denied. Plaintiffs’ motion i®ENIED, again.
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Havingcarefully cansidered thgpapers sutmitted and te evidencen the recad, the Court
finds that theretill are inaufficient facts in the recod to detemine whethe any party $ entitled toa
judgment as anatter of lav. Determinng whethem tax was goneously asessed ragres
corsideration @, inter alia, the specifiaeason theax was assseal. Becaise the parés failed to
provide this ad other basidacts of ths case, the 6urt DENIES both motbns?

. BACKGROUND

Plaintiffs Charles ad DeloresGragg are anarried cople that filed joint tax reurns for tax
yeas 2006 an@007. Acording to theComplaint,“Delores Gagg is a futtime licersed real esta
agent who haseen providng professinal real esite servicesn Alamedaand ContraCosta Couty
since 1996. Ms. Gragg oftn works 7days a weeland perfoms activitieswhich include but are ot
limited to: 1) sking, renting, or leasiiy property; 3 offering todo those atvities 3) regotiating he
temms of a reakstate contret; 4) listingof real prgoerty for sa¢, lease, of echange; ad 5)
procuring progective selles and purchsers.” (Canplaint § 9) Based upn these reatstate
activities, the prties agred¢hat Mrs. Gagg qualifies as a “reastate profesional” undr the
Internal Revene Code, 26J.S.C. § 46(c)(7)(B).

In boththe 2006 ad 2007 tax yars, Plaintifs claimeddeductiondor losses fom rental rel
estte activity. On their 2@6 Joint Fedral IncomeTax Return Plaintiffsclaimed $22553.00 as a
netloss “fromall rental re& estate actities in which [Mrs. Gragg] materidly participated underte
pasive activityloss rules.” (Dkt. No. 15-1 at 12-B.) On their2007 Joint~ederal Inome Tax
Rewrn, Plaintifs claimed 80,390.00 aa net los$from all rental real estee activitiesin which
[Mrs. Gragg] materially paticipated umler the padse activityloss rules.”(ld. at 31-2.)

The Inernal Revene Service(IRS”) examined Plaintffs’ Joint Feleral Incane Tax
Returns for the2006 and R07 tax yeas and disalleved the retal real estee deductios. Neither be
Complaint northe partiesbriefs identfy the specifc reason tht these dedctions wee disallowed

After careful irspection ofthe exhibitsattached tolie governrent’s firstmotion for sunmary

% Pusuant to Feetal Rule ofCivil Procedire 78(b) andCivil Local Rule 7-1(b), he Court find this motion
appopriate for @cision withaut oral argmment. Accordingly, the Cairt VACATES the hearinget far June 1,
2013.
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judgment, theCourt foundthe following explanatia in the IRS's notices & deficiencyfor
disalowing theclaimed loses from ratal real estee activities:

Passivdosses andredits can b offset by @ssive incae[.] ... Shce your loses
from such activitieswere in exess of the pssive incone, the sped allowane, and
the phas-in rule, tle excess lashas beenehied. ... Rental activiies of anykind,
regardlass of mateal participaton, are coadered pagse activities unless the
requiranents of setion 469(c)¥) of the Inernal Revene Code arenet in taxyears
beginnng after Deember 31, 993.

(Dkt. Nos. 12-1at 19-20, 2-2 at 11, 151 at 53-54)

The Grags filed aClaim for Refund for tax years 200&nd 2007. The partiesio not
identify the speific reasonon which the Graggshased their réund requestafter siftirg through tle
record, the Cou noticed tlat both Clams for Refund provide he following explanatio: “Taxpayer
is areal estat@rofessionabnd as sucls not subjet to the Inernal Revene Code’s pssive loss
limitations wheh the IRS dsallowed.” (Claims forRefund forTax Years2006 & 200/, at Dkt. No.
15-1, at 76 & 77 (all capitalletters in @iginal).) According to he Complait, both clams for a
refund “were rg¢ected.” (@mplaint § 4) The partes have praded no fats or evidene of the
reason(s) the RS disallowel the claimdor refunds Thereafte the Graggdiled this lavsuit seekig
a rdund.

. DISCUSSION

Congres has prowed taxpayeswith a cage of actionto recover mternal revaue taxes
alleged to havédeen erroneusly or illegally assessd or colleted. See 26 U.S.C. § 722(a)° As
theparty seekng a tax refud, Plaintiffs bear theéburden to shw that the asessment as
incorrect—meaing “arbitrary, excessie or withou foundation.” Palmer v. U.S I.R.S, 116 F.3d
130, 1312 (9h Cir. 1997);see Davisv. C.I.R., 394F.3d 12941298 n.2 (¢h Cir. 2005 (“The
taxpayer bearshe burden bshowing bat he or sheneets evear conditionof a tax exenption or

deduction.”). There is a psumption é correctnesthat attacks to notice®f deficiercy issued by

“ Although thegovernmentoes not cHlenge the aterial) fat that theGraggs paidtie tax
asessment, th@arties hag not identifed such ewence in theecord. Tle evidence poffered by
thegovernmenin supportof the fact & payment ighat the Gaggs have rguested a ffeind.

> Plaintiffs’ Complaint incarectly ideriifies this sétute as thdasis for theCourt’s jurisdiction. The
Court has jurigliction pursiant to 28 US.C. § 1346
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thelRS. Palmer, supra, 116 F.3d at 132; Cook v. United Sates, 46 FedCl. 110, 114(Fed. CI.
2000) (“presunption of corectness ‘i@ procedurhdevice wheh requireghe taxpayeto come
forward with exough evidace to suppd a findingcontrary tothe Commisioner’s deermination.”)
(quoting Rockwell v. Commissioner, 512 F.2d 882885 (9th Ci.), cert. denied, 423 US. 1015
(1975)). To beentitled to his presumpon, howe\er, the govenment muscome forvard with a
bags for its asesssment.United States v. Janis, 428 U.S. 433442 (1976) éssessmenthat are
“naked and wihout any faindation” ae not presmed correct)Palmer, supra, 116 F.&8 at 1312
(“Commission€’s deficiercy determirations and asessmentfor unpaid taes are nanally entitled
to apresumptio of correchess so longs they arsupported ly a minimalfactual foundation”).

A SUMMARY JUDGMENT STANDARD

Both paties have fied a motiorfor summay judgment Summarnjudgment isappropriag
when there is o genuine dipute as t@ny materialfact and theanoving paty is entitled to judgmaet
as amatter of tw. Fed. RCiv. P. 56(a. A party ®eking sunmary judgnent bears thinitial
burden of infoming the cairt of the bais for its notion, and ¢ identifyingthose portins of the
pleadings and tscovery regonses thatlemonstrat the absereof a genune issue ofmaterial fact.
Celotex Corp. v. Catrett, 477 U.S. 317323 (1986).

B. ANALYSIS

For themajority of the materiafacts in thiscase, the péies have ot identifiedthe factual
bags for their etittement b a judgmehas a matteof law or dentified theevidence tht
demonstrates th absencefa genuinedsue of fact.Before theCourt cardecide wheter a tax has
been erroneouly assessed( if Plaintiffs are entitdd to a tax efund due d® an erroneusly assesske
tax), the partiesnust provde the Courtvith the naterial factsof this casejncluding he basis for
theassessmentAs set forh in the Ba&ground setion, Part labove, the prties havenot provided
the specific factual basis fo the IRS’sdecision to asess the tg the basisdr Plaintiffs Claim for
Refund, the bas for the IRS’s denial 6 the Claimfor Refund,or identified the undispted eviderce
of same. Without knowingthe specifidactual comext of the ese, the parés are askg the Court

to issue an adgory opinian based on Aypothetichset of facs.
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The reaissue the grties want he Court todecide is vinether a hypthetical red estate
aget’s rental eal estate awity shouldbe classifie as non-pssive activiy for purpogs of Sectia
4690f the Intenal Revene Code. Neher party las shown tht if the question is ansvered in thai
favor, then theywill be enttled to judgnent as a rter of law. The Courfpreviouslydeclined to
issue an advisty opinion o this issueand declinedo do so agn here.

[11.  CONCLUSION

For thereasons sdbrth abovethe partiesCross-Motons for Sunmary Judgnent are
DENIED.

This Oder Termindes DockeNumbers 25 27.

I T ISSo ORDERED.

Date: June 10, 2013 é’»“"
(/Y VONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE




