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bd States of America et al Doc

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

CHARLES GRAGG:; DELORES GRAGG, Case No.: 12-CV-3813 YR

Plaintiffs, ORDER GRANTING DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT AND DENYING
V. PLAINTIFFS ' CROSSMOTION

UNITED STATES OF AMERICA ;
COMMISSIONER OF INTERNAL REVENUE,

Defendants.

l. INTRODUCTION

This is a taxpayer refund suit brought purguar26 U.S.C. section 7422. During the tax
years 2006 and 2007, husband-and-wife plaintiffs leeand Delores Gragg oed two real estate
rental properties. Their rentafoperties incurred losses, and tha@¥s, in jointly filed returns,
sought to deduct those losses from their othertagable income. Normally, losses from real
estate rental activities are cadered "passive” losses undertsat 469 of the Internal Revenue
Codé and may not be used to offset income (ortfiat matter, portfolio gains). However, perso
who "materially participate” in therental real estate activitieseanot subject to this passive-loss
limitation. 1.R.C. 8 469(c)(7). Mrs. Gragg is a tiiad real estate agen®Plaintiffs' position is

that Mrs. Gragg's full-time occupation as a essthte professional genklyaelieves her and her

! The Internal Revenue Code is codified at T2feof the United States Code, and the attendant
Treasury Regulations are codified at Title 26 @& @ode of Federal Regulations. In keeping with
common practice, the Court in thaginion cites to the "I.R.Cand "Treas. Reg./espectively.
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husband from having to show magparticipation in their rental real estate activities before
deducting losses from those activities against their income.

Presently before the Court is a thirdotion for summary judgnme filed by defendants the
United States of America and the Commissioner w@rival Revenue. (Dkt. No. 35 ("Defs. MSJ")
Plaintiffs have filed an opposition and crasstion for summary judgment (Dkt. No. 37 ("Pls.
XMSJ"), to which defendats have replied (Dkio. 38 ("Defs. Reply")§. The parties have
stipulated to a statement of tfaets of the case and agree thatisputed material fact exists.
(Dkt. No. 36 ("Stmt.").) The&ourt concurs that none does.

Having fully considered the papers submitted and the argument of the parties, and for
reasons set forth herein, the CABRANTS defendants’ motion for summary judgment &mlIES
plaintiffs' cross-motion for summary judgment. Rtdfs fail to carry thei burden of showing that
section 469(c)(7) of the Internal Revenue Cadd related regulations excuse real estate
professionals, and real estate professiondls tnom the obligation of showing material
participation ineachreal estate activity lbere deducting otherwise gsive losses from that
activity.

Il. STATEMENT OF STIPULATED FACTS

1. During the tax years 2006 and 2007, plaintiéfsided in Pleasanton, California. Fq
the 2006 and 2007 tax years, pldistfiled joint federal incomeéax returns with the Internal
Revenue Service ("IRS"). (Stmt., Ex. 1 (200t federal income tax return ("2006 Returnt),
Ex. 2 (2007 joint federal incontax return (2007 Return™).)

2. In tax years 2006 and 2007, Mr. Gragg listexdoccupation as "W of Logistics"
and Mrs. Gragg listed her occupatias "real estate sales.Sgg2006 Return and 2007 Return,
signature pages.) For the 2006 and 2007 tax yeais{ifit reported wage and salary income as

follows:

2 The Court previously entertaidiéwo rounds of cross-motions fsummary judgment, but, in botf
rounds, denied all motions without prejudice beeatsg parties had failed to present a record
adequate for decision and asked, esaby, for an advisory opinion.SgeDkt. Nos. 22, 31.)

3 pursuant to Federal Rule of Civil Proceduréy@nd Civil Local Rul&-1(b), the Court took the
instant motions under submission withoual argument. (Dkt. No. 39.)
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2006

Third Party Payor Form Payee Amount
ITRADE NETWORK INC | W-2 Charles D. Gragg $241,636.46
Hometown GMAC Real | 1099-MISC Delore$sragg $217,131.98
Estate
2006 Total Wage and $458,768.44
Salary Income - Per Return

2007
Third Party Payor Form Payee Amount
ITRADE NETWORK INC | W-2 Charles D. Gragg $126,624.51
Hometown GMAC Real | 1099-MISC Delores Gragg $312,320.00
Estate (schedule C of

tax return)

2007 Total Wage and $438,944.51
Salary Income - Per Return
3. In each of the 2006 and 2007 tax years, pf@anteported rental real estate loses |

excess of their rental real estateome on Schedule E of the taxums, as set out more fully in
paragraphs 5 and 6 belo 2006 Return; 2007 Return.)

4, Plaintiffs did not elect to treat all interestgeal estate as ome&tivity pursuant to
26 U.S.C. 8 469(c)(7)(A)(ii) and Treas. Reg. § 1.469:%Hs no statement was filed with plaintiffg
original 2006 and 2007 joint federal income taturns. (2006 Return; 2007 Return.)

5. On Schedule E of their joint 2006 Form 1040, plaintiffs reported the following

income and expenses fraheir rental properties:

2006 — Schedule E Home A — Arroyo Drive Home B — Mockingbird Lane
Total Rental Income Received $12,000 $3,600

Insurance $0 $140

Mortgage Interest Paid $9,733 $10,818

Repairs $2,273 $0

Taxes $3,330 $1,400

Utilities $0 $80

HOA $2,340 $0

Depreciation Expense or Depletion  $8,039 $0

Total Schedule E Deductions $25,715 $12,438

6. On Schedule E of their joint 2007 Form 1040, plaintiffs reported the following
income and expenses from two rental propertias,of which is located in Atlanta, GA:
I
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2007 — Schedule E Home A — Arroyo Driveg Home B — Society Circle
Total Rental Income Received $15,000 $5,000
Auto and Travel $0 $3,600
Cleaning and Maintenance $0 $150
Insurance $0 $227
Mortgage Interest Paid $10,463 $3,773
Repairs $650 $0
Taxes $3,409 $1,520
Utilities $0 $1,520(sic)
HOA $2,340 $1,134
Warranty $350 $0
Depreciation Expense or Depletioan  $8,005 $3,249
Total Schedule E Deductions $25,217 $15,173
7. In 2009, the IRS conducted an audit @fiptiffs’ 2006 and 2007 tax returns. The

audit issues included rental income, property tasai®, of property, and passive activity loss. Th
sole issue relevant to thisfund suit is the passive activity los&s an initial part of the audit, the
IRS requested documents from plaintiffs relewarthe passive activity loss. (Stmt., Ex. 3.)

8. During the audit, the Power of Attorny Mrs. Gragg was interviewed concerning

)

the Schedule E real estate losses. Based odifitatssion and a review of the documents provided

(Real Estate Salesperson License, a note "76kigbird Lane, Pleasanton” and a note "The
following are the duties that | germed for 8031 Arroyo Dr. Plsanton in 2006"), the IRS noted
that Mrs. Gragg would not be able to pass theerra participation test based on the documents
provided. (Stmt., Ex. 4.)

9. Mrs. Gragg also provided a facsintii@ansmission from Bologna Accountancy
Corporation, a Real Estate Salesperson Licenkster from Hometown/BAC Real Estate and a
letter from Keller Williams, to establish that "[tlhey do meet material participation under
Regulation 1.469-5T of the Interm@evenue Code." (Stmt., Ex. 5.)

10.  The IRS auditor concluded:

Rental activities of any kind, regiess of materigbarticipation,
are considered passive activitigdess the requirements of section
469(c)(7) of the Internal Reven@ode are met in tax years
beginning after December 31, 1993.

Passive losses can only be effagainst passive income. A
passive activity is one involving tleenduct of a trade or business in
which you do not materially participgtor any rental activity unless
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the requirements of section 469(9)67 the Internal Revenue Code
are met in tax years beginning after December 31, 1993.

(Stmt., Ex. 6.)

11. For the 2007 tax year, the IR®\ed at the same conclusion:

Passive losses and credits can be offset by passive income (or in
the case of credits, to the tax attributable to net passive income).
Passive losses are also allowed to the extent they qualify for the
special allowance for rental reak&® activities and the transitional
phase-in rule for activities acqad before October 23, 1986. They
cannot be used to offset potttbincome. Since your losses from
such activities were in excess of te&] passive income, the special
allowance, and the phase-in-rulee excess loss has been denied.
Ylou may carry forward the amount of the loss you were unable to
claim.

Rental activities of any kind, regiess of materigbarticipation,
are considered passive activitiggdess the requirements of section
469(c)(7) of the Internal Reven@nde are met in tax years
beginning after December 31, 1993.

(Stmt., Ex. 7.)

12.  The IRS made adjustments to plaint306 federal income tadability, including
adjustments for "Real Estate Loss Aftes$tae Limitation," in the amounts of $8,838 and $13,7]
resulting in a tax deficiary of $14,874. (Stmt., Ex. 8.)

13. The IRS made an adjustment to miéfis' 2007 federal income tax liability,
including an adjustment for "Real Estate Lédter Passive Limitation," in the amount of $20,39(
resulting in a tax deficiery of $43,499. (Stmt., Ex. 9.)

14.  The IRS assessed additional federabine tax for 2006 in the amount of $14,874,
on or about December 28, 2009. (Stmt., Ex. 10.)

15.  The IRS assessed additional federadmne tax for 2007 in the amount of $43,499,
on or about February 2, 2010. (Stmt., Ex. 11.)

16. A notice of deficiency for the 2006 tax year was issued to plaintiffs on Septeml

28, 2009. (Stmt., Ex. 12.) Plaintiffs did not petitithe Tax Court in response to the notice. The

additional tax assessed, plus inteaasd penalty, was fully paid, rd8ng in a zero balance to the
2006 tax account. (Stmt., Ex. K&e alsdkt. No. 10 ("Answer") T 3.)
17. A notice of deficiency for the 2007 tax year was issued to petitioners on July 3(

2009. (Stmt., Ex. 13.) Plaintiffs did not petitithre Tax Court in response to the notice. The

15,
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additional tax assessed, plus inteagsd penalty, was fully paid, rd8ng in a zero balance to the
2007 tax account. (Stmt., EX. ke alscAnswer  3.)

18. Plaintiffs filed a Claim for Refundrorm 843, dated June 23, 2011, for tax years
2006 and 2007. The basis for the claim was: "Taxpiayeereal estate pragsional and as such is
not subject to the passive loss limitations whiah RS disallowed.” The Form 843 asks that thg
claim be immediately denied to allow plaintiffsgooceed with this refund suit. (Stmt., Ex. 14.)

19. The claim was disallowed by noticaethNovember 23, 2011, and this suit for
refund subsequently was filed. (Stmt., Ex. 15.)

20. By this action, plaintiffs seek afuaed of $10,000 for the 2006 tax year, plus
statutory interest as providég law, and a refund of $10,000 for the 2007 tax year, plus statutg
interest as provided by law. (DktoN1 (Complaint), Prayer for Relief.)

21. Defendants do not dispute that Mrsa@y was a real estate professional under
I.R.C. § 469(c)(7) for botthe 2006 and 2007 tax years.

1. LEGAL STANDARD

A court may grant summary judgment "if the mowahows that there is no genuine dispute

as to any material fact and thmvant is entitled to judgment as a matter of law." Fed. R. Civ. R.

56(a). Summary judgment procedsirare appropriate where, asdhao dispute of material fact
exists and the parties'sfiute hinges on the resolutioha question of lawSeeThrifty Oil Co. v.
Bank of Am. Nat. Trust & Sav. Ass322 F.3d 1039, 1046 (9th Cir. 2008);re Comark 971 F.2d
322, 324-25 (9th Cir. 1992).

In a tax deduction case such as the oneratlmataxpayer bearsetburden of establishing
her entitlement to a deduction undlee Internal Revenue Cod#&laciel v. C.1.R.489 F.3d 1018,
1028 (9th Cir. 2007)Talley Indus. Inc. v. C.1.R116 F.3d 382, 387-88 (9th Cir. 199Kprgaard
v. C.ILR, 939 F.2d 874, 877 (9th Cir. 1991). "If evidenaestablish a dedtion is lacking, the
taxpayer, not the governmestiffers the consequenceralley Indus. 116 F.3d at 387-88.
V. DISCUSSION

The key question for decision is whether,quant to section 469(of the Internal

Revenue Code and related regulations, plaintiffs msistblish their material participation in their

=

y
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rental real estate actties separate and apart from Mrs. Graggidisputed materiglarticipation in
her profession as a real estaterstg As set forth below, theo@rt concludes that they must, but
have not.

A. RELEVANT HISTORY AND STRUCTURE OF SECTION 469(C)

Enacted as part of the Tax Reform Actl&86, section 469 established a general rule tha
losses from "passive activities" could not be usedffset income from active sources and portfo
gains. Seel.R.C. § 469, entitled "&ssive Activity Losses and Creditsnited," paragraphs (a) and
(e). Passive activities adefined in paragraph (c):

(1) The term "passive activity” means any activity—
(A) which involves the conduct @y trade or business, and

(B) in which the taxpayer does not materially participate.
I.R.C. 8 469(c)(1). Subparagraph (2) then spestify creates a per se egbrization: "The term

'passive activity' includes any rental activitsegardless of whethéne taxpayer materially
participates in themSeel.R.C. § 469(c)(2}. However, while passiviesses could not offset
income generally, passive losses which exceduedelated passive income could be carried
forward indefinitely for use in subsequent yedsgel.R.C. § 469(b); Treas. Reg. 8§ 1.469-1T.
By treating all rental activiéis as passive, the Tax Reform Act, as originally enacted,
"created problems among resgtate professionalsPungot v. C.1.R.79 T.C.M. (CCH) 1558 (T.C.
2000). "A full-time real estate ddeper, for example, could not use losses from one aspect of
business; i.e., renting properties, to offset medrom another aspect of his business; i.e.,
developing real estate, except to the extehad25,000 allowance provided at I.R.C. § 469(@).
"By contrast, a taxpayer who matdiggoarticipated in any otherade or business could use loss¢g
incurred in that businesgainst active income.ld. "To 'alleviate thisinfairness,’ Congress
I
I
I

* "Rental activity" is a defined e meaning "any activity where payments are principally for the

use of tangible property.l.R.C. 8 469(j)(8).

it
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modified the passive loss rules &dgding subparagraph (7) to sectdd9(c), effective for tax years
beginning after December 31, 1993d" (quoting H.RReP. No. 103-111, at 614 (1993).
Subparagraph 469(c)(7), titledpé&cial rules for taxpayeis real property business,"
provides a mechanism for removing one's rentalgstate activities from the scope of paragraph
(c)(2)'s per se categorization ohtal activity as passive actiyit Paragraph (c)j®escribes the

taxpayers for whom the mechanism is available:

(B) This paragraph shall apply &otaxpayer for a taxable year if—

(i) more than one-half of the persbsarvices performed in trades or
businesses by the taxpayer duringhstaxable year are performed in
real property trades or businessewhich the taxpayer materially
participates, and

(i) such taxpayer performs moreatin 750 hours of services during the

taxable year in real progdg trades or businesseswhich the
taxpayer materially participates.

I.R.C. § 469(c)(7)(B) (title omitted; emphasis suppli&d).
Paragraph (h) of section 469 therfikes "material pdicipation™:

A taxpayer shall be treated as materigi@yticipating inan activity only if
the taxpayer is involved in the operatiaighe activity on a basis which is

(A) regular,
(B) continuous, and

(C) substantial.

I.R.C. 8§ 469(h)(1). In interpreting section 4691Y's requirement of regular, continuous, and
substantial involvement, the Treasury Departnmastestablished by regulatia set of seven "safg
harbors." SeeTreas. Reg. 8§ 1.469-5T(a&ge also id§ 1.469-9(b)(5) (defining "material

participation” by incorporating Treas. Reg. 8 1.469-519rdkin v. Comm'r of Internal Revenue

® Paragraph (c) of section 469, which definesdbntours of "passive activity," contains
subparagraphs Jthrough (7).

® Subparagraph (c)(7)(B)'s concluditagguage then provides, in figent part: "Inthe case of a
joint return, the requirements of the precedingesece are satisfied if and only if either spouse
separately satisfies such requirementd.” Here, the record establishes that the Graggs filed joint
returns but that they rely sbyjeupon Mrs. Gragg's activitigs satisfy the requirements of
subparagraph (B).SgeStmt. 1 1, 8-9; Pl. XMSJ at 3.)
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71 T.C.M. (CCH) 2796 (T.C. 1996) (upholding validdf/section 1.469-5T safe harbors). A
taxpayer who satisfies the conditionfsany one of them can estahl material participation in a
rental real estate actiyit Treas. Reg. § 1.469-5T(3).

Thus, a taxpayer who falls within the scopesobparagraph (c)(7)(B) for a particular year
can avoid having their rental actiei$ treated as per se passive d@atiy "for such taxable year."
I.R.C. 8 469(c)(7)(A). However, the statute doepine treatment of "each interest of the taxpay
in rental real estate" as "a separate activityless the taxpayer "elect[s] to treat all interests in

rental real estate as ondiaity.” 1.R.C. 8 469(c)(7)(A)(i))and concluding paragraph.

" Treasury Regulations s@m 1.469-5T(a) provides:

[A]n individual shall be tre&d, for purposes of section 468dathe regulations thereunder,
as materially participating in an adgtyfor the taxable year if and only if—

(1) The individual participates in the adtywfor more than 500 hours during such yea

(2) The individual's participation in the activity for the taxable year constitutes
substantially all of the participation such activity of alindividuals (including
individuals who are not omers of interests in the activity) for such year,

(3) The individual participates in the astywfor more than 100 hours during the taxab
year, and such individual's participatiortle activity for the taxable year is not leg
than the participation in the activity ahy other individual (including individuals
who are not owners of intereststhe activity) for such year;

(4) The activity is a significant participati activity (within themeaning of paragraph
(c) of this section) for the taxable yeand the individual'sggregate participation
in all significant participation activities duringguyear exceeds 500 hours;

(5) The individual materially participated the activity (determined without regard to
this paragraph (a)(5)) for atiye taxable years (whether or not consecutive) durin
the ten taxable years that imdnately precede the taxable year;

(6) The activity is a personal service actijyithin the meaning of paragraph (d) of
this section), and the individual materigligrticipated in the activity for any three
taxable years (whether or not conge®) preceding the taxable year; or

(7) Based on all of the facts and circuamgtes (taking into account the rules in
paragraph (b) of this section), the indivitlparticipates in the activity on a regular,
continuous, and substantlzsis during such year.

e

g
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Under this framework, the Court now tumasthe question of whether a taxpayer who

materially participates in a real estate tradbuminess is automatically exempted from having he

rental real estate losses catepedi as passive losses, or whethe taxpayer must demonstrate
material participation in the rental real estatevittds separately from henaterial participation in
her primary occupation in a reastate trade or business.

B. APPLICATION OF SECTION 469(C) AND REGULATIONS

The Graggs' primary contention is that Mrs. @fagtatus as a full-time real estate agent
establishes her material participation in a qualifyieg estate trade or busss, such that she nee
not "requalify"—that is, demonstte material participation achof her separate a¢estate rental
activities® Defendants contend that plaintiffs, nétvetanding Mrs. Gragg's occupation, must
separately establish materngrticipation as to their twental properties for 2006 and 2007.

Defendants are correct. As debed above, section (c)(7)(A)(ifequires that the analysis
regarding rental activity for taxpayers in the ngadperty business "shdle applied as if each
interest of the taxpayer in rentalal estate were a separate aigtivunless the taxpayer makes an
affirmative election "to treat all interests in rentedl estate as one adtyw" Here, the parties
stipulate that the Graggs did not make such actieh. (Stmt. § 4.) Thus, given the lack of an
election, section 469's rules on passive losses mugigded as if each of the Graggs' interests it
rental real estate were a separate activity.

Plaintiffs contend that "Mrs. @gg’s real estate rental activity is encompassed within he
profession as a real estate agent" and that, theréfdre has already met the material participati
requirement by previously qualifyingrfall activities that fi within the scope othat profession."
(Pls. XMSJ at 3.) Treasury Regulation section 1.469-9 forecloses plaintiffs' position.
Subparagraph (e)(3) of thaggulation, titled "Grouping rentadal estate actitres with other

activities," provides, in pertinent part:

® The parties have stipulatedatiMirs. Gragg was "geal estate pro&sional under [I.R.C.] §
469(c)(7) for both the 2006 and 2007 fepars.” (Stmt.  21.) Therte "real estate professional”
is not used in section 469(c)(but the Court understds the parties' stipation to signal their
agreement that Mrs. Gragg satisfied the requiresnainsection 469(c)(7)(B3s to her professional
real estate activities (that is, her occupation @&abastate agent) by spemgiimore than half of her
working time and in excess of 750 hours performing personal services in that capacity.

10

B
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For purposes of this section, a gbafig taxpayer may not group a rental
real estate activity with any other actwif the taxpayer. For example, if a
qualifying taxpa?/er develops real property, constructs bg&jiand owns an
interest in rental real estate, the taxpaymterest in rental real estate may
not be grouped with the taxpayettsvelopment activity or construction
activity. Thus, only the participation of the taxpayer with respect to the
rental real estate may be used tdetermine if the taxpayer materially
participates in the rental real estate activity under § 1.469-5T.

Treas. Reg. 8§ 1.469-9(e)(3)(emphasis supplied).

The regulation's example is directly apple here. The regulation contemplates a
taxpayer who, like Mrs. Gragg, worksarreal estate occupation but alewns an interest in renta
real estate.” Under the regutatj these two activitiesre separate and distinct, and may not be
grouped together. Plaintiffs' construction of section 469 would contravene the regulation’s
guidance by treating Mrs. Gragg's i@neal estate activities as pafther other activities, namely,
her activity of performing personalrs&es as a real estate agent.

Though Tax Court cases do not bind this COtine Court finds persuasive the reasoning
a Tax Court case squarely addiag the question now at b&terez v. Commissioner of Internal
RevenueT.C. Memo. 2010-232, 100 T.C.M. (CCH) 351 (2010) Péarez the taxpayer was self-
employed during a certain tax year as a reateftan agent and broker, and also owned three
residential rental properties. The taxpayer thaesehere, "reported hercome and loss from her
real estate business on her . . . Schedule Ctegaited income and expenses from her resident
properties on Schedule E . . .." The taxpayduded losses from her rental properties in the
amount of $45,199, which deduction the IRS disallowed. The parties stipthlateéd the relevant
tax year the taxpayer "was a reatate professional pursuant tetgm 469(c)(7)(B). The parties
further agreed that the taxpayer "did not meet the 'material participation’ tests described in

[Treasury Regulation] 1.469-5T . . . with redpcher rental readstate activities."”

°Seee.g, Esgar Corp. v. C.I.R--- F.3d ---, 2014 WL 889614, at *3 (10th Cir. Mar. 7, 2014)
("[T]he Supreme Court has counseled that, evthie Tax Court's decisions may not be binding
precedents for courts dealing with similar probdeomiform administration would be promoted b
conforming to them where possible. Rulings by Ttax Court on matters tdix law are therefore
persuasive authority, especiallycbnsistently followed.(brackets, internajuotation marks, and
citations omitted))see also Hubbard v. United Stat859 F. Supp. 2d 1123, 1127 n.5 (W.D.
Wash. 2005) aff'd, 209 F. App'x 660 (9th Cir. 200&xcept for res judicata issues, Tax Court
precedent does not bind a United States DistoetrC but "may serve as persuasive authority.").

11
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The Tax Court, after surveying the statutand regulatory framework, concluded that the
IRS was correct to disallow the deduction. Téngayer argued that she need not satisfy the
material participation requiremeot section 469 with respect torlreal estate rental activities
because, as "a qualifying real @stprofessional pursuant to secté#9(c)(7)(B), all hereal estate
activities, including rental activitiefwere] not passive . . .." THeax Court rejected that position
holding that, even if it were to accept the taxpayaew that "section 469(c)(7)(B) exempts real

estate professionals who pweal estate and manage it as patheir profession from the material

participation requirement of seati 469(c)(1)," such a rule would not exempt the taxpayer because

her "activity as a real estate loagent and broker [was] separatnifrher activity as the owner of
three residential real estateperties.” Citing Treasury Relgtion section 1.469-9(e)(3)(i), the
Tax Court observed that the taxpayvas required to show matenrticipation inher rental real
estate activities because she didt"own or manage the three resitial real estate properties as
part of her profession as a restate loan agent and broket kather own[ed] those properties
independent of her profession.”

Perezis directly on point. Mrs. Gragg, like the petitionePi@rez owns her interest in the
two subject rental real estate prapes regardless of her occupationea®al estate agent. If Mrs.
Gragg had surrendered her real estate agent'sdicerthe middle of 2006, she still would have
owned her interest in the rentabperties. Her personal interestdar rental real estate propertie
are not coupled with or dependent upon the personal services shes terdients as a real estate
agent. The mere fact that botiate to real estate does saffice to establish Mrs. Gragg's
material participation in eadeparateactivity in which she participated. Treas. Reg. § 1.469-
9(e)(3)(i).

Plaintiffs contend tha®erezwas wrongly decided, but their argument fails to persuade.
Plaintiffs contend that it is lfogical" and "based on a faulty premise" because the Tax Court th
analogized the taxpayer's "unique situation to cagsdigsimilar facts, yet call[ed] it 'similar’ . . .
" Plaintiffs' criticism ofPerezfails to grasp the unremarkalgenciple that whenever a court
analogizes to a case, it does so precisely bethesase is similar but non-identical. Were the

cases identical, no analogy would be required.
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Plaintiffs also criticize th&erezcourt, contradictorily, fohaving failed to analogize to
Pungot a case cited by the taxpayeiPiarezas well as this one, nottlvstanding its factual and
legal dissimilarity. However, plaintiffs cifeungotonly for its gloss on thkegislative history of
section 469(c)(7), which this Court has considered. Nothing iRuhgotopinion persuades the
Court that plaintiffs correctly interpret g@m 469(c)(7) or TreasyrRegulation section 1.469-
9(e)(3)(i). At mostPungotlends support to the notion thabngress sought to rectify an
unfairness in the tax code's treatment of estdte professionals vésvis persons in other
businesses. From that premise, however, it doe®hoty, as a matter of law or of logic, that
everyreal estate professional is ¢letil to deduct losses from rentahl estate properties. Rather,
statute and regulation determine when losses fromalrecal estate actives may be deemed non-
passive and, thus, deductible against income notfsadigi tied to the passive asset. As set forth
above, those rules require a showingnaiterial participation in the reaitreal estate activity beforg
the deduction may be taken in such a manner.

For the reasons set forth above, the Court hblals in order to deduct losses from a rents
real estate activity against the income dexdan the tax years 2006 and 2007, plaintiffs were
required to establish their material participatin each such rental real estate activity.

C. EVIDENCE OF MATERIAL PARTICIPATION

The Graggs are less than clear about wheliey seek to edpéish their material
participation in their real estate activities purduarthe seven safe harisaet forth in Treasury
Regulation section 1.469-5T. On the one hand, fifsspecifically statehat Mrs. Gragg "does
not contend that she meets thetenal participation requirementet forth in [Treas. Reg.] §
1.469-5T for each rental real estate activity." .(RISJ at 4.) Yet plaitiffs then set out to
demonstrate that Mrs. Gragg used "reasonable srteashow the time and activities dedicated to
each rental real estate propertyld. Defendants contend that,ttee extent Mrs. Gragg seeks
now to demonstrate her materiarpapation in her rental real &ge activities, the means she se¢
to use are not reasonable reguired by Treasury Regulation 8en 1.469-5T(f)(4), because they
are post hoc estimates of the amanfrtime she spent dealing withetilental propertgrather than

contemporaneous records.
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The Court agrees with defendants. RApayer may demonstrate the extent of her
participation in an activity "by any reasonabieans."” Treas. Reg. § 1.469-5T(f)(4). The Tax
Court has long and consistently held that makls-looking "post-event ballpark guesstimates,”
unsupported by reliable and contemporaneous recdadnot suffice as a "reasonable means" of
demonstrating the scope of one's particgratn an activity pursuant to section 4@9.g, Aimquist
v. C.ILR, T.C.M. (RIA) 2014-040 (T.C. 2014) (recitingetfiballpark guestimat' formulation);
Moss v. C.1.R.135 T.C. 365, 369 (2010) (sam8&)nith v. C.I.R.14306-12S, 2014 WL 642818
(T.C. Feb. 19, 2014) (same). Tax Court cases are merely persuasivéyguibirbased on this
record, the Court sees no reaso deviate from the Tax Court's well-established rule, which,
particularly in light of concerns over uniformationwide application dax rules, is due an
appropriate measure of deferen&ee Esgar Corp--- F.3d ---, 2014 WL 889614, at *3. Plaintiff;
seek to distinguish the government's proffereti@itly. Even if the paitular cases cited were
distinguishable, the rule citedueell-establishe@nd applies here.

Applying the rule, then, thedirt concludes that the docents provided by Mrs. Gragg
that address her rental real estate activitiesppssed to her participation her profession as a
real estate agent, amount to unreliable post hmmnsgructions of time spent. In connection with
an initial taxpayer intervig conducted April 10, 2009, Mrs. Gragg supplied a signed but undatg
note stating that, with respectttee Graggs' Mockingbird Lane property, in 2006 her "estimated
hours were approx[imately] 40 hours" forawwnonths that the house was rented and
"approx[imately] 100 hours" aftereitenants moved out. (Stmt., Ex. 4.) She also supplied and
signed but undated note represegtihat in 2006 heduties with respect to the Arroyo Drive
property amounted to "approx[imately] 200 hours" ohggpivith tenant problems that culminated if
an eviction and "[a]pprox[imatehd00 [hours]" restoring the propetiyereafter. The record does
not reflect any estimates of hauwovering the tax year 2007. As to the records covering 2006,
basis for their method of calculation has been sugptier do they bear inteal indicia of being
anything other than guesses of the approximateben of hours spent. Consequently, the Court
concludes that the post hoc estimates praffeseMrs. Gragg are, as a matter of law, not

"reasonable means" of showihgr material participation.
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The Court finds that the Graggs have met their burden of demonstrating material
participation in each of theirméal real estate activities dugrhe tax years 2006 and 2007. Such
demonstration being required pursuant to sact@d(c)(7) and applicablereasury Regulations,
the Court holds that defendants are entitiejudgment as a matter of law.

V. CONCLUSION

For the foregoing reasons, the COBRANTS the motion for summary judgment of
Defendants the United States of America trelCommissioner of Internal Revenue &®ENIES
the cross-motion for summary judgment of Riidis Charles Gragg and Delores Gragg.

Defendants shall prepare a proposed forduaigment and submit it to plaintiffs for
approval as to form. It shall be filed withrseven days of entry of this Order.

This Order terminates Dkt. No. 35.

I T1sS0O ORDERED.

Date: March 31, 2014 ﬁ‘w&%ﬁ%—
YVONNE GbnzAEZ ROGE

UNITED STATES DISTRICT COURT JUDGE
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