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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

GLORIA STITT, ETAL.,
Case No. 12-cv-03892-YGR

Plaintiffs,

V. ORDER GRANTING DEFENDANTS' MOTION
TO DISMISS WITHOUT LEAVE TO AMEND
CimiBANK , N.A.,ETAL .,

Defendants.

In July of 2012, named plaintiffs Gloria StittpRald Stitt, Judi Shatzer, Mark Zirlott, and
Terri Zirlott (“plaintiffs), individually and on behalf of other mepis similarly situated filed this
action against Citibank, N.A., and CitiMortgage, Iftogether, “Citi” or “cefendants”). (Dkt. No.
1.) Plaintiffs allege that Citi engaged indthulent practices by charging unnecessary fees in
connection with defendants’ home mortgage loamisiag businesses. By Order dated April 25,
2013, the Court granted in part and denied in gefendants’ first motion to dismiss and provide
plaintiffs leave to amend their complainfDkt. No. 21 (“Order”).) On May 27, 2014, the Court
granted plaintiffs’ unopposed motion for leave to amend (Dkt. No. 67), and plaintiffs promptly,
filed their First Amended Complaint (“FAC”) (Dkt. No. 68ee alsdkt. No. 70-2).

Now before the Court is defendants’ motiordismiss plaintiffs’ Racketeer Influenced
and Corrupt Organizations ACRICO”) claims. Having carelly considered the papers
submitted and the pleadings in this action, argument at the hearing held on September 30,
2014, relevant case law, and for the oemsset forth below, the Court herdBganTs defendants’

motion without leave to amerid.

! In conjunction with its motion to dismiss, deéant Citi filed a request for judicial notice
of certain documents relating to loan semicguidelines and managing property inspections.
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l. FACTUAL AND PROCEDURAL BACKGROUND

The facts alleged in plaintiffs’ original complaint are well-known to the parties and are
forth in substantial detail in the Court’s previous Order. For the sake of efficiency, the Court
not repeat them here. Rather, because the swlestd the instant motion concerns the sufficienc
of plaintiff's allegations vis-a-vis their civRICO claims, the Court Wibriefly review the
deficiencies it identified in plaintiffs’ original eoplaint with respect to only those claims. The
Court will then summarize plaintiffs’ amended faaitallegations, which represent their attempt |
cure the identified deficiencies after discovery.

In dismissing plaintiffs’ original RICO clais with leave to amend, the Court stated as

follows:

[. . .] Plaintiffs have not suffieintly identified the structure of the
enterprise, nor that Defendants/ea@ngaged in enterprise conduct
distinct from their own affairsThroughout the Complaint, Plaintiffs
allege that the enterprise includes “subsidiaries,” “affiliated
companies,” “intercompany divisionsghd third-party property
preservation vendors and real éstiarokers. (Compl. 1 2, 4, 9, 34,
41, 47, 96.) Defendants “order [ed] default-related services from
their subsidiaries and affiliatesbmpanies, who, in turn, obtain[ed]
the services from third-party vendorsld.(1 41.) These vendors
charged Defendants for services, befendants marked-up the fees
in excess of any amounts actually pald.)(Defendants “provided
mortgage invoices, loan statememayoff demands, or proofs of
claims to borrowers” to “denmal” payment of fees, but these
documents “fraudulently concealed” the true nature of the fees,
some of which were “never incurred” at all by Defendanmds (1
102, 104 & 132.) Plaintiffs also allegieat the enterprise's common
purpose was to “limit[ ] costs amdaximiz[e] profits by fraudulently
concealing assessments for unlawfully marked-up and/or
unnecessary third party fees for default-related services on
borrowers' accounts.ld. 1 97.)

These allegations stand in contrsthose alleg®in a related
action,Bias, et al. v. Wedl Fargo & Co., et al.Case No. 12—cv—
00664-YGR. Here, Plaintiffs repeabgdtate that subsidiaries,
affiliated companies, and intercompany divisions are members of
the enterprise. However, Plaintiffs fail to specifically identify these
members or to provide any fact@dlegations to detail their
involvement or make their involvaant in the enterprise plausible.

In Bias, plaintiffs alleged sufficient sticture and distinctiveness to
the enterprise largely because it identified Premiere Asset Services
(“Premiere”), an intercompany dsion that was created to give
borrowers the impression that it svan independent entity. Premiere

(Dkt. No. 70.) The Court did not need to consitlerse documents in rdgmg this motion. The
request for judicial notice IBENIED as moot.
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sub-contracted with third-partyendors and brokers to conduct the
BPOs. However, Premiere also deghfictitious nvoices at Wells
Fargo's direction, which Wells Fgo used to substantiate the

charges it sought to collect from borrowers. In addition, Wells Fargo
never paid these invoices, and @@l paid a lower amount directly

to third-party vendors and dkkers—all of which had been

coordinated by Premiere.

In the case of thBias Second Amended Complaint, plaintiffs made
specific allegations that Wellsargo and non-defendant Premiere

had associated together for a common purpose, each played different
roles to accomplish that purpose, and that Wells Fargo engaged in
conduct of the enterprise, not onleithown affairs. Premiere served

a critical role to connect Wellsargo, who designed the scheme to
defraud, with the third-party vendors and brokers who provided the
default-related services at the core of the scheme. The interplay
between Premiere, Wells Fargmd the creation of fictitious

invoices to perpetuate théoommon purpose” of maximizing

profits provided a criticgbiece of the enterprise.

In contrast, Plaintiffs here have vaguely alleged that unidentified
subsidiaries, affiliated companies, and/or intercompany divisions
order default-related service®in third-party vendors and brokers.

No specific factual allegations egh how this occurs, and without

this information, the Court cannascertain the gicture of the

alleged enterprise. Nor can the Court determine whether Defendants
have engaged in conduct of the enterprise, as opposed to their own
affairs.

In addition, the Court ries that the “common purpose” here is the
same as that alleged against Wells Fardgdias—to limit costs and
maximize profits by fraudulently concealing marked-up and/or
unnecessary third party fees. However, an associated-in-fact
enterprise must consist of “a group of persons associated together
for a common purpose of engagiin a course of conductJdom,
486 F.3d at 552 (quotinfurkettg. Plaintiffs' Complaint lacks
factual allegations that show that the unidentified enterprise
membersassociated togethevith Defendantgor that alleged
common purpose. This is unlike Bias, where plaintiffs alleged
that Wells Fargo had associated with Premiere for a common
purpose.

Stitt v. Citibank, N.A.942 F. Supp. 2d 944, 956-58 (N.D. Cal. 2013).
In their FAC, plaintiffs have made adjustme to their original allegations. Notably,

plaintiffs no longer allege improper fee mark-w@ssa basis for their RICO claims. Instead,
plaintiffs contend only that dendants have engaged in chaggtlass members for unnecessary
default-related services, suchm@sperty inspections and BPOs.

With respect to the existence of a RICO assam-in-fact enterpriseglaintiffs allege that
the Citi entities, along with their subsidiaria#jliated companies, intercompany divisions, and

third-party “property preservation” vendors, “formed an unlawful enterprise and decided to g4
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the [lending industry] system.” (FAC 9 35.) &RAC goes on to allegeegfically that (i) Citi,

(i) its subsidiary, (iii) theirproperty inspection and presenatl’ vendor Safeguard Real Estate
Properties, LLC d/b/a of Safegudpdoperties, LLC (“Safeguard”), dr(iv) the real estate brokers
who provide BPOs for Citi, including Corelogitormed an enterprise and devised a scheme to
defraud borrowers and obtain money frbram by means of false pretensedd. {[ 46.)

Plaintiffs further allege that Citibank, N.ACjtiMortgage, Inc., including their directors,
employees, and agents, along with property inspeand preservation meor Safeguard and the
real estate brokers who provide BPOs for @itgjuding Corelogic (together, the “Citi Enterprise”
or “enterprise”), “conducted the affairs ah association-in-fact enterpriseld.(f 96). Plaintiffs
allege the enterprise is an “ongoing, continugngup or unit of persorand entities associated
together for the common purpose of routinelyd repeatedly, orderingonducting, and assessing
borrowers’ accounts for unnecessdefault-related services.Ild; § 97.) Although the members
of the Citi enterprise participate and are pathefenterprise, plaintiffs allege that they
nonetheless “have an existence separadedastinct from the enterprise.’ld( 1 98.) “The Citi
Enterprise has a systematic linkage because thre contractual relationships, agreements,
financial ties, and coordination of activitiesween Defendants, their property inspection and
preservation vendor Safeguaathd the real estate brokavho perform BPOs, including
Corelogic.” (d. 1 98.)

The crux of plaintiffs’ theory concerns theti@xecutives’ alleged decision to institute a
programmed automatic loan management sysbeonder default related services, including
property inspections and BPOs, and assessafggast borrowers when their loans fall into
default. (d.  100.) The enterprise allegedly opesaaccording to policies and procedures
developed and establishey the Citi executives.ld. 1 101.) These executives “control and
direct” the enterprise and use the other membettseoénterprise to carqut Citi’s fraudulent
scheme. Ifl. 1 99) On a nightly basis, Citi's autotaed loan management system reviews all
loans and then orders inspections of the deBntjproperties, without any human intervention.
(Id. § 101.) Upon receiving the property inspectoders, Safeguard conducts inspections of th

delinquent properties “according policies and procedures dewpéd collaboratively with Citi,”
4
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and generates a reportd.(f 102.) After a property insption is completed by Safeguard,
borrowers are assesse@$ for the inspectionld( 1 103.) Citi cryptically identifies these fees or
borrowers’ monthly statements ‘d@3elinquency Expenses.”ld.)

In the pending Motion, defendants argue thatnpis have again fa@ld to state a claim
upon which relief can be granted for defendaalig’ged civil RICO vioations. Plaintiffs,
naturally, oppose. The Courdbw addresses this claim.

I. F AILURE TO STATE A CLAIM

Pursuant to Federal Rule of Civil Procee 12(b)(6), a complaint may be dismissed
against a defendant for failure to state anglapon which relief may be granted against that
defendant. Dismissal may be basm either lack of a cognizaldegal theory or the absence of
sufficient facts alleged undarcognizable legal theoryBalistreri v. Pacifica Police Dep/t901
F.2d 696, 699 (9th Cir. 199GRobertson v. Dean Witter Reynolds, Ji@9 F.2d 530, 533-34 (9th
Cir. 1984). For purposes of evaluating a motiodismiss, the court “must presume all factual
allegations of the complaint to be true andvdiall reasonable inferences in favor of the
nonmoving party.”Usher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987). Any existing
ambiguities must be resolved in favor of the pleadWlling v. Beverly Enters476 F.2d 393,
396 (9th Cir. 1973).

A. Substantive RICO Violation: 18 U.SC. Section 1962(c) (“Section 1962(c)”)

Under Section 1962(c), “[i]t siidbe unlawful for any person employed by or associated
with any enterprise . . . to conduct or participdiegctly or indirecty, in the conduct of such
enterprise’s affairs through atgern of racketeering &eity.” 18 U.S.C. § 1962(c). As explained
in this Court’s original Ordetp state a claim, plaintiffs muatlege: “(1) conduct (2) of an
enterprise (3) through pattern (4) of ragkeering activity.”Odom v. Microsoft Corp486 F.3d
541, 547 (9th Cir. 20076 bang.

Section 1962(c) requires plaiifs to allege two distinct entities: a “person” and an
“enterprise.” Cedric Kushner Promotions, Ltd. v. King33 U.S. 158, 161, 166 (2001). Section
1962(c) liability “depends on showing that thdedelants conducted or participated in the conduct

of the ‘enterprise’saffairs,” not just theiownaffairs.” 1d. at 163 (quotindReves v. Ernst &
5
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Young 507 U.S. 170, 185 (1993)). An erggse that is not a legal etytj such as a corporation, is
commonly known as an “assoc@t-in-fact” enterprise Mitsui O.S.K. Lines, Ltd. v. Seamaster
Logistics, Inc. 871 F. Supp. 2d 933, 939 n.6 (N.D. Cal. 2012). The Ninth Circuit holds “an
association-in-fact enterprise‘@sgroup of persons associat®egether for a common purpose of
engaging in a course of conductOdom 486 F.3d at 552 (quotirignited States v. Turke{té52
U.S. 576, 583 (1981)Boyle v. United States56 U.S. 939, 944 (2009). To show an associatio

in-fact enterprise, plaintiffs musllege facts to establish threlements: (1) a common purpose of

engaging in a course of conduct; (2) an ongoingrorgdion, either formal or informal; and (3)
facts that provide sufficient evidence #msociates function as a continuing Gniddom 486
F.3d at 553 (citing urkette 452 U.S. at 583).

Defendants contend that plaintiffs’ RICO o should be dismissed for two independen
reasons: (1) failure to allege an associatiorat-enterprise becausetRAC lacks allegations
that members of that enterprise associatgdther for a common purpe, and (2) failure to
establish that the conduct givingeito the alleged enterprisedistinct enterprise conduct.
Because the Court finds that plaifst have again failed to allege an association-in-fact enterpris
it necessarily finds that plaintiffs have failed to allelggtinct enterprise conduct.

1. CommonPurpose

As stated above, the Ninth Circuit holds “as@sation-in-fact entergse is ‘a group of
persons associated togethardoccommon purpose of engaging in a course of condudddm
486 F.3d at 552 (quotinfurkette 452 U.S. at 583Boyle 556 U.S. at 944. Defendants contend
that the FAC fails to provide sufficient factsdobstantiate the conan purpose alleged therein,
especially vis-a-vis the non-Citi members of the enterprise. The Court agrees.

Again, plaintiffs have not suffiently identified the existex@ of an association-in-fact
enterprise united for the as-allega@mmon purpose. While it is tra@m enterprise only needs to
share a common purpose and that the purpose doasetbto be fraudulent, here the alleged

common purpose at issue is fraudulent in natlitee FAC alleges specifittg that the defendants

%2 The Court notes that defendants’ Motimmly addresses the “common purpose” element

underOdom As the remaining elements are noisatie, the Court dsenot address them.
6
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along with Safeguard, their “property preservation” vendors, and thestaa brokers “formed
an enterprise andevised a scheme to defraud borrowers and obtain money from them by means

of false pretenses.” (FAC 9 46 (emphasis supplied)ihe FAC further alleges that the members
of the enterprise associatint the common purpose of routinely, and repeatedly, ordering,
conducting, and assessing borrowers’ accountsrfnecessary default-related services.” (See id

1 97 (emphasis supplied).) That the membeth@Enterprise “associated together for the
common purpose” of executing and charging fomrfecessary” property inspections and “devise
a scheme to defraud borrowers” necessarily agsaudulent intent on the peof the members of
the enterprise — the Citi entities, the reahgsbrokers, including Corelogic, and Safegdard.
Fairly construed, the FAC alleges that theegprise was formed for the common purpose of
effectuating the fraudl. Accordingly, plaintiffs’ protestationthat there need not be a fraudulent
purpose and that the vendors could have baewitting participants,” is inappositeCH.

Friedman v. 24 Hour Fitness USA, In680 F. Supp. 2d 985, 992 (C.D. Cal. 2008) (“Plaintiffs
need not allege [the vendosdjared Defendant’s fraudulent pase in order for there to be
sufficient allegation of an association-in-fact. To reqaimmmon fraudulent purpose would
essentially require each member of the gmige to possess a fraudulent intensge also United
States v. Feldmar853 F.2d 648, 657-59 (9th Cir. 1988) (Thmth Circuit found a criminal

RICO enterprise even though no other membétke enterprise shared the defendami&sns

% In fact, a review of the FAC as a whatenfirms that these non-defendant enterprise
members would have likely beeretbnly entities to profit from thscheme plaintiffs allege took
place. Provided that plaintiffs are no longkeging that the Citi defendds marked up the fees,
vendors such as Safeguard and Corelogic wouttdenly entities that codldirectly profit from
conducting the allegedly unnecessary inspectiodP@s. Thus, it can be reasonably inferred
that their participation in thedudulent common purpose, as allegsdentral to plaintiffs’ RICO
theory.

* Representations by counsel at the hearinthisrmotion underscorhe fraudulent nature
of the common purpose alleged, despite attorngyraent designed to obfuscate the point. At th
hearing on this motion, plaintiffsounsel paradoxically arguedat the inspection vendors were
both “unwitting” enterprise membeasdthat they possessed intdo effect the common,
fraudulent purpose. To that end, he statedahhough they have not &e named as defendants
in this and the relatefllis v. J.P. Morgan Chasaction, Case No. 12-3897, “what we are allegin
is that these unwitting propempyeservation vendors althouglearly knew they were probably
doing unnecessary, you know, [sic] property inspections every month because nobody was
looking at them.” (Tr. at 25:10-14 (emphasis supplied).)
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rea).

Leaving aside the requirement under Federal BU@ivil Procedure 9(b) that allegations
of fraud are subject to aigatened pleading standatthe Court finds that pintiffs have failed to
offer sufficient factual allegationa support of their contention thiéite enterprise formed for the
alleged common purpose even under the pleadimglatd of Federal Rule of Civil Procedure 8.
Plaintiffs have offered no factual allegationgeader plausible their claim that the enterprise
members actually knew of the alleged fraudutamhmon purpose, or that they “formed” the
enterprise to participate in performing “unnesagy property inspections” — much less that they
“devised a scheme to defraud borrowersby means of false pretensesCf. FAC 11 46, 97.)
Indeed, aside from these conclusory allegatitmes FAC is notably lacking in the way of
substantive allegations concernihg third-party enterprise members. Instead, the FAC focuse
almost exclusively on the Citi defendants’ mteknowledge, and actions. For example, it was
Citi that assessed fees for inspections, allegeatigealed the true nature of those fees, and that
undertook to implement a computerized autochat@rtgage loan management system that
requested property inspections that weregellidy unnecessary. In contrast, what factual
allegations the FAC does offer relating to the+efendant enterpriseembers demonstrate at
most that Safeguard had servommtracts with Citi and perforrdanspections according to those

contracts. Plaintiffs’ allegeon that Safeguard “conducted the inspections according to policies

> Because the FAC alleges that the enterprismbers associated for a common fraudule

purpose, plaintiffs must meet the heightenedmtepstandard of Federal Rule of Civil Procedure

9(b). Thus, plaintiffs mustllege “the who, what, when, where, and how” of the alleged
fraudulent conduct that gives risetteeir civil RICO fraud claimsCooper v. Pickeftl37 F.3d
616, 627 (9th Cir. 1997), and “set forth an explaon as to why [a] statement or omission
complained of was false and misleading,’te GlenFed, Inc. Sec. Litigd2 F.3d 1541, 1548 (9th
Cir. 1994) én bang. Although plaintiffs have met thisestdard with respect to the named Citi
defendants’ fee processing actions (alleginget@mple, specifics concerning Citi's computer
programming, the standardizatiohinspections, that no persomersaw the requests for such
inspections or reviewed them, and that stitérges were identifiectyptically on borrowers’
billing statements as “Delinquen&xpenses”), they have not ajed sufficiently facts supporting
the formation or existence of the allegedgudulent common purpose with respect to other
enterprise members. Indeed, the FAC ofterty the limited, conclusory allegation that the
enterprise members “devised a scheme taddff. . .]” and sharethe common purpose to
charge borrowers for “unnecessasfault-related services.”
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and procedures developed collaboratively with,'Gloes not render plaude plaintiffs’ claim

that the members of the Citi Enterprise assted for the alleged, and fraudulent, common
purpose. $eeFAC 1 102.) Even construing the factegéd in the light most favorable to
plaintiffs, the FAC alleges only & Safeguard acted pursuant teeavice contract: Citi’'s system
orders inspections of properti'|em Safeguard; Safeguard condutis inspections according to
policies and procedures it devpém with Citi; Safeguard generata report for each inspection;
Safeguard then generates data for CitAGH[{ 101, 102.) Such allegations do not render
plausible plaintiffs’ theory that the memberdloé enterprise “associatéabether for the common
purpose” of executing and charging for “unnecessargperty inspections dhat together, the
enterprise members “devised a schemgetivaud borrowers.” (FAC 1 45, 97.)

Again, the allegations offered by plaintitigre stand in stark contrast to Biascase, in
which a common purpose was alleged sufficienThere, the “common purpose” alleged was
similarly fraudulent: to “limit[] costs anchaximiz[e] profits byfraudulently concealing
assessments for unlawfully marked-up fees féawéerelated servicesn borrowers’ accounts.”
Bias v. Wells Fargo & Cp942 F. Supp. 2d 915, 941 (N.D. Cal. 2013). But there, plaintiffs
alleged that defendant Wells Fargo associated attember of the enterprise, and provided fact
to render plausible its allegatioratithe enterprise member in fattared that common, fraudulen
purpose. Specifically, Wells Fargeas alleged to have establishan “inter-company division”
called Premiere Asset Services to “generatenue and undisclosed profits for Defendants”
because “it appear[ed] as though [Wia]s an independent companyld. at 924 (citations
omitted). Premiere, a member of the enterprise, then allegedly created fictitious invoices to
substantiate fees that Wells Fargbed on to further the schem#l. at 941. Thus, iBias the
complaint alleged sufficiently that a member of #nterprise shared teated, and fraudulent,
common purpose, and provided factual allegatiomerider this theory plausible. Indeed, there
the Court found that factual allegans established that Premiéserved a criticaftole” in the

allegedly fraudulent scheme, one that was separatalistinct from Premiere’s own affairkl. at
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Here, unlikeBias, plaintiffs do not allegéacts to support their claim that Safeguard sharg
Citi’s purpose of performing unnecessary propertyagtipns, or that the non-Citi entities have if
any way participated in the development of a sehéo achieve this end. As stated above, the
FAC alleges merely that Safegdacted pursuant to their ondiry contractual obligation to
perform inspections when Citi sent a request. Adicgly, as the Court noted in its prior Order,
plaintiffs FAC remains deficient in terms of factual allegations that show that the non-Citi
enterprise membeessociated togethevith the Citi defendant®r the alleged common purpose.
Stitt v. Citibank 942 F. Supp. 2d 944, 958 (N.D. Cal. 2013).

Thus, for the reasons stated above, having asdiplaintiffs’ allegations in the light most
favorable to them, the Court fintlsat plaintiffs have again failad allege sufficiently that the
members of the association-in-factterprise shared a common purpose.

2. Distinct Enterprise Conduct

As stated above and in the Court’s previQuder, Section 1962(c) requires plaintiffs to
allege two distinct entities: a “person” and an “enterprisgetiric Kushner Promotion$33 U.S.
at 161, 166. The Supreme Court nateat this distinctieness requirement was consistent with g
prior holding that liability “depnds on showing that the defendaodnducted or participated in
the conduct of theenterprise’saffairs,” not just theiown affairs.” Id. at 163 (quotindReves507
U.S. at 185).

For the reasons stated above, plaintiffs haledo allege sufficiently the existence of an

association-in-fact enterprise besalas the FAC lacks factual allegations that, if true, establish

® The same distinction appéi¢o the recent decision \fega v. OcwerCase No. 14-4408,
Dkt. No. 50, in which the distriatourt noted specificallthat there, defendants were alleged to
have “funneled work” to one dheir wholly owned subsidiariesamed Altisource (which entity
was also a member of the association-in-factrprite), and Altisource then ordered the alleged!
unnecessary property iresgtion. The court iWegafurther noted that c&in individuals “still
own significant shares of Defendants and Altisource, and that regulators have raised concert
about self-dealing.” (Vega Dkt. No. 50 at 11)1Zhus, the factualll@gations underlying the
court’s finding that Vega had atjed sufficiently a RICO enterpriseere more akin to those in
Biasthan those presented heladeed, the districtaurt specifically cited t@iasin support of its
decision not to dismisgega’s RICO claim.I.)

10
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that the enterprise is comprised of membesoaiated together for a common purpose. Thus,
plaintiffs cannot, as a logical tter, be found to have allegedstinct enterpse conduct.

B. Conspiracy to Violate RICO: 18 U.SC. Section 1962(d) (“Section 1962(d)")

Under Section 1962(d), “[i]t shatle unlawful for any person tmnspire to violate any of
the provisions of subsection (a)),(br (c) of this section.” 18.S.C. § 1962(d). “To establish a
violation of section 1962(d), Platiffs must allege either aagreement that is a substantive
violation of RICO or that the defendants agre@dommit, or participated in, a violation of two
predicate offenses.Howard v. America Online Inc208 F.3d 741, 751 (9th Cir. 2000). The
conspiracy defendant “must intend to further adeavor which, if completed, would satisfy all of
the elements of a substantive criminal offensejttsuffices that he adopt the goal of furthering g
facilitating the criminal endeavor.ld. (quotingSalinas v. United StateS22 U.S. 52, 65 (1997)).
Moreover, the defendant must also have bewrafa of the essential nature and scope of the
enterprise and intended participate in it.” Id. (QquotingBaumer v. Pachi8 F.3d 1341, 1346 (9th
Cir. 1993)).

In Howard the Ninth Circuit affirmed the “district court[‘s holding] that the failure to
adequately plead a substantive violatiolRt6€O precludes a claim for conspiracyd.; see
Turner v. Cook362 F.3d 1219, 1231 n.17 (9th Cir. 2004) (affng dismissal of RICO claims,
including conspiracy, where plaifi$ failed to allege, among oth#hings, acts of mail fraud, wire
fraud, and pattern of racketeering activity).

Accordingly, because plaintiffs have again failed to allege the requisite substantive
elements of RICO under Section 1962(c), their claim for coaspunder Section 1962(d) also
fails.

[lIl.  C ONCLUSION
For the reasons set forth above, plaintiffgentailed to allege aassociation-in-fact

enterprise and defendants’ motion to dismig8raNTED.’ At this late juncture, near the close of

" In light of the Court’s dismissal on these grounds, defendants’ arguments regarding
racketeering activity are moot and f@ieurt declines to address the®ee alspStitt v. Citibank,
N.A, 942 F. Supp. 2d 944, 958 (N.D. Cal. 2013).
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discovery, leave to amend is not permittedthdugh plaintiffs have had well over a year to
engage in discovery intended to uncover faafgoorting their RICO theory, the FAC nonetheles
remains deficient. Indeed, the FAC includes Iaghe way of substantive allegations supporting
plaintiffs’ RICO theory than di the original complaint, asmo longer alleges that defendants
have marked up default-related fees.

Accordingly, plaintiffs’ RICO claims arBisMISSED without leave to amend.

This terminates Docket No. 70.

T 1SS0 ORDERED.

Date:January 6, 2015

L2

Y VONNE zAlE? ROGERE
NITED STATES DISTRICT COURT JUDGE

12




