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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

DIANA ELLIS, et al., Case No.: 12-cv-03897 YGR
Plaintiffs, ORDER DENYING PLAINTIFES ' M OTION FOR
CLASS CERTIFICATION ; DENYING
VS. PLAINTIFES " MOTION TO STRIKE

J.P.MORGAN CHASE & Co.,¢et al., Re: Dkt. Nos. 169, 191, 201

Defendants.

Before the Court is plaintiffs Diana Ellis, James Schillinger, and Ronald Lazar’s
(collectively, “Plaintiffs”) motion for class certdfation. (Dkt. No. 169, “Mb.”) Plaintiffs also
move to strike declarations submitted by Detantd J.P. Morgan Chase & Co., J.P. Morgan
Chase Bank, N.A., and Chase Home Financdég@olely, “Defendants” or “Chase”) in
opposition to Plaintiffs’ motion to céfy. (Dkt. No. 191, “Mtn. Strike.”J Having carefully
considered the papers submitted and the pleadirthss action, oral argument held September 1
2015, and for the reasons set forth below, the Court h&ekhs Plaintiffs’ motion for class
certification andDENIES Plaintiffs’ motion to strike.

l. FACTUAL BACKGROUND

Chase is comprised of three relevant heritage institutions: Heritage Chase, EMC Mort

Company (“EMC”), and Washington Mual Bank (“Washington Mutual. (Dkt. No. 182-30,

“Evans Decl.,” 1 33.) In 2008, Heritage Chase aeglihe mortgage servwng portfolios of EMC

! The Court resolves the six administrative motions to seal documents submitted in
connection with the substantive motiona geparate order entered this date.

2 The Court refers to Chase, as it existddrgp the acquisitions, as “Heritage Chase.”
EMC, Washington Mutual, and Herifa Chase are collectively refedro herein as the heritage
institutions.
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and Washington Mutual.ld.) Pertinent to this litigation, Chasnd its heritage institutions have
acted as servicers on home mortgage loansigiiaut the proposed classipd. In this role,
Defendants are responsible for providing certain sesvic protect a mortgage lenders’ interest i
the property securing the loan. Ang those services are property inspections, which the servi
orders to inspect the property that securediaglesnt loan when a bomeer goes into default on
their mortgage. (Dkt. No. 182-19, “Jolley DetExh. R. at JOLLEY0062.) Defendants then
passed the cost of the propdrgpection (with no “mark-up”) ahg to the borrower absent the
application of an exclusion, such as the delemgdoan being in bankptcy. (Dkt. No. 169-2,
“Pifko Decl.,” Exh. 24 at 482-83.)

Prior to 2006, Heritage Chase used a varietsoftivare platforms to service its mortgage
loans. (Evans Decl. { 6.) Beginning in 2006, Heritage Chase began to use a single automal
software management system, Fidelity Mortg&gevicing Package (“MSP”), to manage the
process of ordering and charging loavers for property inspectionsld( 1 6, 9.) The mortgage
portfolios of EMC and Washington Mutuakere migrated to MSP in 2009ld({ 33.)

MSP is generally programmed to order atiahproperty inspectin once a borrower is
forty-five (45) days delinquent on loan paymeautsl every thirty (30) to thirty-five (35) days
thereatfter if the borrower remains delinquefRifko Decl., Exhs. 2, 3, 11, 23.) Despite this
general rule, MSP is programmed to use cerdgtaria to determine whether to order property
inspections. (Evans Ded]f 8-16.) These criteria have changed over time, and Chase
periodically updates MSP toftect these adjustmentsid(f 31.) EMC and Washington Mutual
had their own written policiesnd coding instructions witlespect to ordering property
inspections when Heritage &e acquired them in 2008d.(Y 33.) Chase first wrote an entity-
wide policy for ordering and chging for property inspections in 2011, which continues to be
amended periodically.ld.)

Chase and/or the heritage institutions weeestrvicers on named Plaintiffs’ mortgages.
Plaintiffs now challenge Defendts’ practice of using MSP trder property inspections and
charging borrowers for same. Specifically, Pldistallege that Defendasitpractices were not

authorized by Plaintiffs’ mortgage Plaintiffs seek to recovére property inspection fees they
2
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previously paid to Defendants. Where the f@ege assessed but noiggaPlaintiffs request
injunctive relief to remove the property inspentiees from their mogage loan accounts.
. PLAINTIFF *SPROPOSED CLASS DEFINITIONS AND CLAIMS

Plaintiffs move to cify five classes:

1. California Injunctive Relief Class
All residents of California who had a loan serviced by Chase
Home Finance LLC or J.P. Morgan Chase Bank, N.A., including
their affiliates and predecessors, from January 1, 2003 through
May 31, 2013, and whose accounts were assessed, but who have
not paid, fees for one onore property inspections.

2. Nationwide Unjust Enrichment Class
All residents of the United St of America who had a loan
serviced by Chase Home Finance LLC or J.P. Morgan Chase
Bank, N.A., including their affiites and predecessors, from
January 1, 2003 through May 31, 2013, and who paid fees for one
or more property inspections.

3. California Fraud/UCL/R osenthal Act Class
All residents of California who had a loan serviced by Chase
Home Finance LLC or J.P. Morgan Chase Bank, N.A., including
their affiliates and predecessors, from January 1, 2003 through
May 31, 2013, and who paid fees for one or more property
inspections.

4. Tennessee Fraud Class
All residents of Tennessee who had a loan serviced by Chase
Home Finance LLC or J.P. Morgan Chase Bank, N.A., including
their affiliates and predecessors, from January 1, 2003 through
May 31, 2013, and who paid fees for one or more property
inspections.

5. Oregon Fraud Class

All residents of Oregon who had a loan serviced by Chase Home

Finance LLC or J.P. Morgan Chase Bank, N.A., including their

affiliates and predecessors, from January 1, 2003 through May 31,

2013, and who paid fees for oaemore property inspections.
(Mtn. at 10-11.) Plaintiffs seek to certifyetiCalifornia Injunctive Relief Class pursuant to
Federal Rule of Civil Procedure 23(b)(2), and Nationwide Unjust Enrichment Class, Californiz
Fraud/UCL/Rosenthal Act class, Tennesseedr@ass, and Oregon Fraud Class as damages

classes pursuant to Rule 23(b)(3).
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1. MoOTION FOR CLASS CERTIFICATION
A. Legal Standard

Rule 23, which governs class certification, contains two sets of distinct requirements t
Plaintiffs must meet before the Court may ceréifiy of the proposed classeFirst, Plaintiffs
must meet all of the requirements under Rule 23%&econd, each class must meet at least one
the prongs of Rule 23(b), dependingtba nature of the class.

Under Rule 23(a), the Court may certify a clasky where “(1) the class is so numerous
that joinder of all members is impracticable; f#8re are questions of law or fact common to the
class; (3) the claims or defenses of the repreBeataarties are typical of the claims or defenses
of the class; and (4) the representative partiesfavily and adequately ptect the interests of the
class.” Fed.R.Civ.P. 23(a). Courts refer testhfour requirements as “numerosity, commonality

typicality and adequaogf representation.’Mazza v. Am. Honda Motor Cdnc., 666 F.3d 581,

588 (9th Cir. 2012). In addition to the four requients set forth in Rule 23(a), most courts have

implied an additional threshold requirement: that the members of the class are readily
ascertainableSee Xavier v. Philip Morris USA, In@87 F.Supp.2d 1075, 1089 (N.D.Cal. 2011)
(“the party seeking certificatiomust demonstrate that an identifiable and ascertainable class
exists”);Herrera v. LCS Fin. Servs. Cor274 F.R.D. 666. 672 (N.D.Cal. 2011) (“[w]hile Rule
23(a) is silent as to whether tbkass must be ascertabte, courts have held that the rule implies
this requirement). If Plaintiffestablish that the threshold regunents of Rule 23(a) are met,
Plaintiffs then have the burdengbow “through evidentiary proothat a class is appropriate for
certification under one of theqyrisions in Rule 23(b)Comcast Corp. v. Behrendl33 S.Ct.

1426, 1432 (2013).

“[A] court’s class-certificdon analysis must be ‘rigorouahd may ‘entail some overlap
with the merits of the platiff's underlying claim.” Amgen Inc. v. Conn. Ret. Plans & Trust
Funds 133 S.Ct. 1184, 1194 (2013) (quotl-Mart Stores, Inc. v. Duke$31 S.Ct. 2541,
2551 (2011))see also Mazz#66 F.3d at 588. The Court considies merits to the extent that
they overlap with the Rule 23 requiremeniglis v. Costco Wholesale Car$57 F.3d 970, 983

(9th Cir. 2011). The Court must resolve “angttel disputes necessary to determine whether
4
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there was a common pattern and pcacthat could affect the claas a whol€' 1d. (emphasis in
original). “When resolving such factual disputeshe context of a motion for class certification,
district courts must consed ‘the persuasiveness of the evidence presentédhtirto v. Verizon
Cal., Inc, 2012 WL 10381, at *2 (C.D. Cal. Jan. 3, 2012) (quoktis, 657 F.3d at 982).
Ultimately, the district court must exercisediscretion to determine whether a class should be
certified. Califano v. Yamasak#42 U.S. 682, 703 (1979).
B. Analysis

With the exception of numerosity, Chase arghes Plaintiffs have failed to meet their
burden with respect to all clasgitication requirements. The Cduregins with an analysis of
the Rule 23(a) factors. Finding at the outsat Biaintiffs have natnet their burden on Rule
23(a)(2)’s commonality requirement, the Court doesproceed any further in the analysis.

1. Numerosity

The numerosity requirement under Rule 2@(p)s undoubtedly met here and Chase doe
not contend otherwise. Plaintiffs submit thfztre are more than 1.5 million putative class
members in the nationwide class. (Pifko Deckh.E28.) With potentially more than one million
class members residing in fifty staf at least as to the nationeidass, the Court agrees that
numerosity is satisfied.

2. Commonality

Rule 23(a)(2) requires that tparty seeking certification shotthere are questions of law
or fact common to the class.” Fed.R.Civ.P. 2) To satisfy this requirement, a common
guestion “must be of such a nature that it gatde of class-wide resolution — which means that
the determination of its truth or falsity will resolve igaue that is central to the validity of each o
the claims in one stroke.Dukes 131 S.Ct. at 2545. The existence of common questions itself
will not satisfy the commonality requirement, and instead, “[w]hat matters to class certificatio
is... the capacity of a classwigeoceeding to generate commamswersapt to drive the
resolution of the litigation.”ld. at 2551 (emphasis in originalnder the commonality inquiry,
“Plaintiffs need not show that eky question in the case, or exeepreponderance of questions, is

capable of classwide resolutioBo long as there is ‘even a sieaglommon question,” a would-be
5
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class can satisfy the commonality requirement of Rule 23(a){®anhg v. Chinese Daily News,
Inc., 737 F.3d 538, 544 (9th Cir. 2013) (quotibgkes 131 S.Ct. at 2556).

Here, Plaintiffs propose onermmon question as suitable fdetermination on a classwide
basis for all classes. The question, as frabyeBlaintiffs, is whether Chase’s automated MSP
system generated unauthorizgdperty inspection fees that keethen assessed to borrowers’
accounts by not taking individueircumstances of borrowers indgcount. (Mtn. at 13-14.) This
guestion, Plaintiffs argue, would drive the ultimate resolution of their claims because it would
establish liability class-wide. Ithat regard, Plaintiffs contertdat Chase had a uniform practice
that applied to every property inspectionitiered beginning on January 1, 2003, and through
May 31, 2013. Thus, in Plaintiffs’ view, the ldigyaof Chase’s purportedly uniform practice
spanning more than a decade is the centrad issthis case. To support this proposition,
however, Plaintiffs present the Court with no @vide in their opening motion. Plaintiffs’ moving

papers contain no citation to the regtavith respect to commonality SéeMtn. at 13-14.)

Instead, Plaintiffs summarily contend that Defendants “uniformly applied” the challenged pragtice

to all class members through the Chase MSP systitm. at 13:22-23) (emphasis removed.) A$
a result of Plaintiffs’ lack oévidence, the Court’s inquiry isevitably guided by Defendants’
arguments and evidence presentedgposition to class certification.

Not surprisingly, Chase fundamentallygagrees with Plaintiffs’ premisee., that Chase
employed a uniform system of orderiagd charging for property inspectiohsn and of
themselves, factualisputesdo not defeat class cditation. The crux of Defendants’ argument i
not a dispute of fact. Rather, it is thiesenceof evidence of a common practice. Defendants

maintain that Chase’s practices varied ov@etidepending on heritage institution, depending on

174

investor, and from borrower to borrower. Wit showing a uniform practice, Defendants argue

that Plaintiffs have not established a commoestjon applicable to thelass as a whole (much

% Defendants also argue that, even if Pifinestablished that Chase had a uniform
practice, they cannot show “in one stroke” thkhttlass members were charged for unlawful
property inspections. S&mkes 131 S.Ct. at 2551. In other words, even if Plaintiffs generateg
commonquestionvis-a-vis a uniform policy, thenquiry could not generate a commamswer
using commorproof. Because the Court finds that Plaintifiisl not meet their burden to establish
a uniform policy, the Court need tr@ach this secondary inquiry.

6
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less satisfy predominance under Rule 23(b)(3)Hferdamages classes). The Court agrees.
Absent a showing that Chase radolicy to which class membesgre uniformly subject for the
entire proposed class period, Bi#fs’ motion must fail.

Principally, Plaintiffs did noéstablish that Chase and itsitege institutions had uniform
policies throughout the more thten year class period. Indeétkritage Chase did not even
move to the centralized MSPstgm for purposes of orderipgoperty inspections until 2006 —
three years into the proposed class period. (&eecl., 1 6, 36.) Prior to 2006, Heritage Chas
“used a variety of software platforrts service its mortgage loans.Id( 6.) Plaintiffs do not
rebut this evidence in replyMoreover, Heritage Chase, EM&)d Washington Mutual were
separate entities with separate Isanvicing policiegrior to 2009. Id. 1 33.) When Chase
purchased EMC and Washington Mutual in 2008, esatity “had their own written policies and
coding instructions with respect dodering property inspections.’Id(; seeDkt. No. 182-39,
“Slitko Decl.,” 1 18.) In 2009, the Washington Matwand EMC portfolios were migrated to MSH
for purposes of ordering property inspections. (BvBecl.  33.) To that point, Plaintiffs
acknowledge that in 2009 Chase fisolidate[d] the pre-2009 poiés and procedures from the
various heritage entities.” €ly at 4:1-2.) Finally, Chasdso opines thasince 2009, their
policy and practices have continuedchange in response to amemohts to investor guidelines.
(Id. 111 36, 38-40; Slifko Decl., 1 18.) In fact,&3k presents evidence that it did not have an
entity-wide written policy omproperty inspections in pta until 2011, and that the policy
continues to be amended perally. (Evans Decl. 1 33.)

Plaintiffs’ response to this fundamental issmsholly ignores Defedants’ evidence that
Heritage Chase did not use MSP until 2006 aatlttie policy continuetb evolve through 2013.
Plaintiffs present no evidence — much less a preponderance — from which the Court could
conclude these different internal policies do not affect the commonality anasesada v. Banc
of America Inv. Services, InQ013 WL 623288, at *4 (N.D.Cal. Feb. 19, 2013) (“The party
seeking class certification bears the burden ofalestrating by a preponderance of the evidence
that all four requirements of Rul3(a) ... are met”). Plaintiffonly counterpoint with respect to

changes over time focuses on differences amangehitage institutin polices. Namely,
7
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Plaintiffs argue that Chase has failed to tdgrdifferences among the @perty inspection policies
of the three heritage institotis. Critically, though, Defendantio not have any such burden on
class certification.Dukes 131 S.Ct. at 2551 (“[a] party saed§ class certification must
affirmatively demonstrate his compliance with [Rule 23Qjesada2013 WL 623288, at *4.
Plaintiffs cannot shift their burden to Defendants@y because Plaintiffs present no evidence of
their own. Thus, the Court concludes that Ritishhave not proffered evidence of a uniform
policy throughout the entire class period, especially with respect to each heritage institution.
Chase has also presented evidence thal mak have a monolithic policy as indicated by
Plaintiffs because inspection practices varieskldeon the loan investor. Chase’s portfolio of
serviced mortgages was comprised of logusranteed or owned by numerous institutions,

including HUD, FHA, Freddie Mac, Fannie Mae, Chaself, and other private investors. (Evan

172}

Decl. § 10.) These investors haliferent requirements that Clegsas the loan servicer, must
follow in ordering property ingxtions after a borrowdecomes delinquent. According to Jack
Evans, Vice President of Property PreservatiorCloase, “Chase’s MSP system is programmed
to account for these investoy-mvestor differences.”Id. 1 11.) Specifically, the MSP system is

programmed to treat HUD-insured ngages differently than others:

[W]hen the data in Chase’s MSP system indicates that a
mortgaged property covered BYJD insurance is occupied
by the borrower, Chase will not order a property inspection
in the absence of special circumstances. This practice has
been in place for many year§loreover, from at least 2008
through 2014, one of the ways that Chase complied with
HUD guidance was to have its vendors send out pre-
inspection mailers asking th@rrower to confirm their
occupancy of the property. If the borrower responded that
they were occupying the prapye Chase would block an
inspection on the property.

(Id.) Plaintiffs’ only response to Mr. Evan'sstenony is a conclusory statement that MSP was
not able to account for investdifferences, based on evidence presented for the first time in rep
Plaintiffs submit in reply an email from Mr. Bus they construe as a concession that MSP was

unable to accommodate investbiferences. (Dkt. No. 197-2, “Supp. Pifko Decl.,” Exh. 33;
8
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Reply at 2:5-14.) As an initial matter, the Cdugsitates to “consider wearguments or evidence
presented for the first time in reply” on classtification where thenoving party carries the
evidentiary burdenIn re Flash Memory Antitrust Litig2010 WL 2332081, at *5 (N.D. Cal. Juneg
9, 2010)* Plaintiffs had the initial obligation toresent evidence necessary to satisfy the
requirements for class cergétion in their opening motiond. That Plaintiffs chose to devote
only one and a half pages of its thirty-page motion to the central issue of commonality is to th
own detriment. Further, Plaintiffs extend NEvans’ email beyond itegical conclusion, and
Defendants have been left unable to place higistents in context given Plaintiffs’ improper
presentation of the evidence for first time on reply. Thus, Plaintiffgost hacattempt to
discredit Mr. Evans is not wetthken, particularly when this email was never shown to or
authenticated by Mr. Evans at his depositidBeeDkt. No. 202 at 3:8-10.Plaintiffs carry the
burden on class certification tordenstrate that Chase unifornapplied a policy of ordering and
charging for property inspectiorand they have failed to do so.

Defendants additionally arguleat the Chase MSP system cannot be construed as
implementing a uniform policy class-wide becaiisgas programmed to account for borrower
circumstances. Among the factors that deteech whether a property inspection would be
ordered or charged to a borrower were whetfiethe property was abandoned, tenant-occupied
or in foreclosure; (ii) the hoower communicated an intentdocupy the property; (iii) the
borrower had a home equity loan or a first maygdiv) the borrower entered into a repayment
plan or loss mitigation plan; (v) state and lacabpection requirements required deviation; and
(vi) a manual or customized decision waade by Chase to cancel the orded. {f 7-19; Slifko
Decl. 1 7-110ppo. at 10-12.) In rep] Plaintiffs contend that theavidence estaished that the
Chase MSP system had a uniform policy relgasiof investor or individual borrower
circumstances. The Court disagredlaintiffs’ evidence only ediishes that, as a general rule,
MSP ordered a first property insgtion after forty-five (45) daysf delinquency and every thirty
(30) days thereafter. (Pifkddecl., Exhs. 2, 3, 11, 23; Replyzil0-14.) Chase does not contest

* SeeSection I11(C),infra, addressing Defendants’ evidiemy objections to evidence
presented by Plaintiffs for the first temn reply, including Mr. Evans’ email.

9
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this general rule. Instead, Cegwresents evidence showing that individualized exceptions app
to the policy such that it cannot be construed @umly applied to all clas members. Thus, it is
apparent that the proposed classes would inddod®wers who were not subject to the general
policy, or who were at least subje¢o sub-policies, such thateltlass members were not “subject
to the same allegedly [unlawful] practiceEllis v. CostcdNholesale Corp.657 F.3d 970, 983
(9th Cir. 2011)Vega v. T-Mobile USA, Inc564 F.3d 1256, 1272-72 (11th Cir. 2009) (the distric
court was “demonstrably incorrect” to certify ass$ that would include persons who were “also
subject to other policies” because “issuvolving the [allegedly common policgloneare not
common to the entire class”) (emphasis supplied).

A review of the named Plaintiffs’ mortga accounts proves the point. The named
Plaintiffs’ property inspectionele histories demonstrate tl@tase did not operate under a
uniform policy®> With respect to plaintiff Ellis, hdoan account originated with Washington
Mutual. (Dkt. No. 182-57, “DevinBecl.,” § 12.) She first became delinquent on her payments
2008, before the heritage intuitiomsgrated to the Chase MSP systerid. § 19.) The first
inspection of her property was ordered by Waslindfiutual's mortgage servicing platformld.(

1 20.) Throughout her loan’s delinquency, Defendamttered a total of twenty-five property
inspections, of which only seven meassessed to her accourd. {f 38.) Moreover, two of the
seven charged fees were later waived by Chddeg. With respect to platiff Lazar, Chase did
not order an initial property gpection until more than a yeater his account first became
delinquent because he requested a loan modificatldn.{{] 47-48.) Likevise, only six
inspections were ordered on the property secysiaigtiff Schillinger's matgage during his more

than forty-three (43) months of delinquencyd. § 88.) And, of those six ispections, only four

® The Court recognizes that this plaintiff-specific analisisormally undertaken in
connection with typicality under Rule 23(a)(3s the Supreme Court fiaecognized, however,
the “commonality and typicality requiremsrof Rule 23(a) tend to mergeGeneral Telephone
Co. of Southwest v. Falcp#57 U.S. 147, n. 13 (1982). Thisaispecially true here where
certification is inappropriate for the fundamemntson that common questions do not exist eve
among the named Plaintiffs.

® Although Washington Mutual sold her loamprivate investors, Washington Mutual
continued to act as the servicer of her mortgage until Chase purchased Washington Mutual.
(Devine Decl. 1 17-18.)

10
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were assessed to his loan accould.) (Thus, the named Plaintiffs illustrate that Chase did not
have a policy that was implemented uniformégardless of individuaborrower circumstanceas
Plaintiffs contend. Contrary to Plaintiffs’ assens, the evidence shows the Chase MSP systen
ordered property inspections disginately, not uniformly.

In support of certification, Plaintiffs principally rely on a case from the Southern Distric
lowa involving property inspectionsaered and charged by Wells Fargaee Huyer v. Wells
Fargo & Co, 295 F.R.D. 332 (S.D. lowa 2013). Taethe court found that the “common
guestion of whether [Wells Fgo’'s property inspection] policyoostitutes a RICO and/or a UCL
violation is certainly amenable to a commoswaar, which will drive the resolution of this
litigation.” 1d. at 338. This question, as framed bg tourt, necessarily assumed a common
policy by Wells Fargo. Indeed, th&uyercourt found the Supreme Court’s analysi®irkes
“inapplicable to and/or distinguishable frams case,” because, in that court’s viélayerwas
more similar to posBukescases involving “a company-widpdlicy] that was applied uniformly”
to all class memberdd. (quotingBouaphakeo v. Tyson Foods, 2011 WL 3793962, at *3-4
(N.D. lowa Aug. 25, 2011) (internal quotations omit)ed)ot so here. For the reasons discusse
above, Plaintiffs failed to establish that Chasgliad a policy uniformly tall class members.
Huyeris therefore inapposite.

For the foregoing reasons, the Court finds that Plaintiffs have not established that a
common question applies to alass members. Plaintiffs’ rtion therefore fails under Rule
23(a)(2). Plaintiffs’ motion for class certificationDENIED.

C. Evidentiary Objections

The parties filed two sets of evidentiary oljeas in conjunction with Plaintiffs’ motion
for class certification. First, Plaintiffs filemldocument entitled “Eviddiary Objections to
Evidence Submitted with Opposition @ass Certification,” appended their twenty-page reply.
(Dkt. No. 197-1.) Plaintiffs’ objections were rided in compliance wh Local Rule 7-3(c),
which provides that “[a]ny evidentiary and pealural objections to the opposition must be
contained in the reply brief or memorandunmPlaintiffs filed their obgctions as a separate

document outside of their reply brie®n that basis, the objections &eNIED. Accordingly,
11
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Defendants’ unopposed motion for leave to resporRiamtiffs’ evidentiary objections (Dkt. No.
201) isDENIED AS M OOT.

Second, and in compliance with Local Rule 7-3(d)(1), Defendants filed objections to
Plaintiffs’ reply evidence. (Dkt. No. 202.) Defgants object to the supptental declaration of
Mark Pifko and its attendankleibits (Supp. Pifko Decl., Exhs. 38) as improperly presented for
the first time in reply.See Quesada v. Banc of America Inv. Serv’s, 2d3 WL 623288, at *4
(N.D.Cal. Feb. 19, 2013) (plaintiffs bear the burdédemonstrating “by a preponderance of the
evidence” that the requiremenf Rule 23 are satisfiedjlash Memory Antitrust Litig.2010 WL
2332081, at *15 (declining to look at new replydance because “such evidence should have
been proffered with Plaintiffs’ moving papers,”ias plaintiffs’ initial burden to demonstrate the
existence of a certifiable clasdpn making the instant decisiongwever, the Court does not rely
on the evidence to which Defendants object. To the extent the Court examined Mr. Evans’ €
(Supp. Pifko Decl., Exh. 333upra the Court finds it does not support Plaintiffs’ position.
Defendants’ evidentiary objections taitiffs’ reply evidence are therefoBENIED AS M OOT.

V. PLAINTIFFS * MOTION TO STRIKE DEFENSE DECLARATIONS

Defendants relied on a number of witness @etlons in opposition to Plaintiffs’ motion
for class certification, attaching tkdeclarations thereto as exhibit8laintiffs now move to strike
certain declarations on two groundarst, with respect to the dechtion of Joseph G. Devine, Jr.
Plaintiffs contend the Court shauéxercise its authiby under Rule 37 tstrike Mr. Devine’s
declaration because he was naviously disclosed as a witnésSecond, Plaintiffs ask the
Court to invoke the sham affidavit rule to strq@ecific paragraphs in Rie Slifko’s declaration

as inconsistent with h@rior deposition testimony. The Court considers Plaintiffs’ arguments in

’ Plaintiffs additionally move to strike theaarations of Gary Miér and Tonya Petrides
under Rule 37. Defendants ake these declarations inragection with the predominance
inquiry under Rule 23(b)(3). The Court doe$ reach the predominance inquiry and, therefore,
relied on neither the Miller nd?etrides declarations in makj its decision. Consequently,
Plaintiffs’ motion to strike the Miller and Petrides declaratior3E8IED AS M OOT.

8 Plaintiffs also move to strike the tesony of Mr. Evans as a sham. Specifically,
Plaintiffs attacked his testimony on the ternudlty Right Party Contact.” The Court does not
reach this issue in making the instant decisidrusl Plaintiffs’ motion to strike portions of the
Evans declaration ISENIED AS MOOT.
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turn.
A. Devine Declaration: Previaisly Undisclosed Witness

Rule 37(c)(1) provides ipertinent part: “If a party fails to provide information or identify
a witness as required by Rule 26¢a)e), the party is not alleed to use that information or
witness to supply evidence on a motion, at aihgaor at a trial, unless the failure was
substantially justified or is maless.” Fed.R.Civ.P. 37(c)(Ijtoffman v. Constr. Protective Serv.,
Inc., 541 F.3d 1175, 1179 (9th Cir. 200&jactors used to determine whether the evidence sho
be allowed include: (i) whether a party has b&emprise[d],” and their ability to “cure the
surprise,” (ii) whether “allowing the evidence woulidrupt the trial,” (iii) “the importance of the
evidence,” and (iv) “the nondisclosiparty’s explanation for its failur® disclose the evidence.”
San Francisco Baykeeper v. W. Bay Sanitary Distl F.Supp.2d 719, 733 (N.D.Cal. 2011)
(internal quotations omitted). The burden is on the party facing a motion to strike to show th:
failure was substantially justified or is harmle¥sti by Molly, Ltd. v. Deckers Outdoor Caqrp.
259 F.3d 1101, 1106-07 (9th Cir. 2001).

Here, it is undisputed that @be did not disclose Mr. Devimieiring the discovery period.
Plaintiffs argue that Defendants’ failure to stmcaused Plaintiffs prgglice because they first
learned of Mr. Devine wén Defendants filed their oppositioRlaintiffs claim that they could
have “deposed [Mr. Devine], explkd and/or investigated [higlisstance with other withesses an
documents, and prepared rebuttal evidence if necess@wri. Strike at 8:13.) Plaintiffs further
claim that Chase’s belated disclosure camedbharmless because discovery had closed and
briefing on the class certificationotion was substantially complete when they learned of Mr.
Devine.

Given the nature of the Devine declaration,@oeirt agrees with Chase that the failure to
disclose Mr. Devine previously wadoth substantially jiied and harmless. As to the first issue
Chase merely substituted one witness for an etgnvavitness out of conwgence to a previously
disclosed witnessSee San Francisco Baykeepg91 F.Supp.2d at 733-35 (refusing to strike the

testimony of three undisclosedtmesses when two other witnesses were disclosed on the sam

subject matter). In 2012, Chase disclosed Jeffrey Nack pursuant to Rule 26 as a witness with
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information regarding Chase’s “business resaelating to Plaintiffsmortgages, including
account histories, customer service notie@s] correspondence between Chase Defendants an
Plaintiffs.” (Dkt. No. 223-1, “Albertstone Decl.Exh. 1 at 2.) Due to scheduling reasons, Mr.
Nack was unable to submit a declaratiotinme to oppose Plaintiffs’ certification motion.
However, Mr. Nack submitted a declaration pposition to the motion to strike opining that he
reviewed Mr. Devine’s declatiah and that he expects iveuld have provided the same
testimony had his schedule alloave(Dkt. No. 204-4 |1 4-5.)

Plaintiffs argue that convenience does not Satiee Rule 37 standard that Defendants be
substantially justified in offering Mr. Dne’s testimony in place of Mr. Nack’sPlaintiffs rely
on an extra-circuit districtaurt decision for the propositionahcourts regularly exclude
declarations of “substitute” witnesses like Mr. Devi@ertain Underwriters at Lloyds v. SSDD,
LLC, 301 F.R.D. 391 (E.D. Mo. 2014). Underwriters the court granted a motion in limine to
exclude the testimony of a newly disged witness at trial, with spéicireference to the fact that
the witness was disclosed ordgven weeks before triald. at 395. Unlike here, the substitute
witness inUnderwriterswas no substitute at all. The undisclosed witnessherwriterswas an
additional person responsible foeparing a document at issuete litigation who may have had
additional knowledge of how tldocument was prepared. Thukyderwritersis not persuasive.
Mr. Devine acted as a true substitute for. Mack by authenticating and summarizing Chase’s
business records. The Court finds Defendants sudostantially justified in offering the Devine
declaration for that limited purpos&ee San Francisco Baykeepg®1 F.Supp.2d at 733-35.

As to harmlessness, the Devine declaratioes nothing more than authenticate and
summarize Plaintiffs’ loan recordsatwere all produced in discovely.See De la Torre v.

CashcCall, Inc.56 F.Supp.3d 1073, 109M.D. Cal. 2014)finding no “prejudice,’i.e. harm,

® Plaintiffs also suggest theefense counsel made the gitbSon because they realized
last minute that Mr. Nack could ntastify as to the same mattexs Mr. Devine. This not only
ignores — without any justificatn — Mr. Nack’s declaration thhe could have provided the same
testimony and remains able to do so at trial,ds launches unwarraat character attacks on
defense counsel. The Court will reattertain this unsubstantiated accusation.

10 Plaintiffs admit that all but one of these documents were produced timely by Chase
One publically available documiewas not previously produced.
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where the declaration “function[glargely to authentate documents Plaintiffs already have,
rather than to provide argpinion on the underlying issues9verturned on other grounds bg
F.Supp.3d 1105 (N.D. Cal. 2014). Moreover, Plaintitisdly can claim any surprise that Chase
would present loan records of the named Plaintiffs in opposition to ittikceéon motion. Nor

did Plaintiffs take any steps to cure any surpriB&intiffs could haveyut chose not to, request
more time to file their reply and seek to obtaiscdvery from Mr. Devine in the interim. Instead,
Plaintiffs waited more than three weeks to mtuvetrike. No attempt was made to cure any
alleged prejudice to Plaintiffs.

In addition, Plaintiffs nevesought to depose Mr. Nack any other witness concerning
these documents, suggesting that Plaintiffs wowdd abt have deposed Mr. Devine even if givel
the opportunity.See Davenport v. Charter Communications, LBG2 F.R.D. 520, 528 (E.D. Mo.
2014) (declining to strike declarations submitbgddefendants in oppositida class certification
when “Plaintiffs never sought to depose theejpiously disclosed witness]” and “the Court
doubt[ed] whether Plaintiffs would have deposey af the new declarants even if they were
identified earlier”). Finally, Plaintiffs’ prastation that the Devirgeclaration contains
“unfounded statements” and “unsupfed inferences” is itselfnsupported. (MTS Reply at 3:1-
24.)"* The Court is satisfied that thebstitution of Mr. Devine was harmless.

Accordingly, Plaintiffs’ motion to stkie the declaration of Mr. Devine BENIED.

B. Slifko Declaration: Sham Affidavit Rule

The sham affidavit rule precludes a pdrom creating an issue of fact by affidavit
contradicting her testimonyan Asdale v. Int'l Game Technolody/7 F.3d 989, 998 (9th Cir.
2009) (citingKennedy v. Allied Mutual Ins. G®52 F.2d 262, 266-67 (9th Cir. 1991)).
Contradictory testimony is not autotitally disposed of, but rathéthe district court must make
a factual determination that the c@diction was actually a ‘sham.’ld. Moreover, “the
inconsistency between a party’s deposition testimony and subsedjigatit must be clear and

unambiguous to justify sking the affidavit.” 1d. at 998-99. An affidavit is not a sham where it

1 Regardless, the Court does not rely on thragraphs Plaintiffs cite as “unfounded” and
“unsupported.” $eeDevine Decl. 1 9-11, 21-22.)
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merely “elaborate[es] upon, explain[e}, clarify[ies] prior testimony.”Messick v. Horizon
Industries, InG.62 F.3d 1227, 1231 (9th Cir. 1995)he rule is a narrow one that is most often
invoked at summary judigent to prevent parties from maacturing factual disputes/an
Asdale 577 F.3d at 998. Courts shoulapdy the rule “with caution.”ld.

Plaintiffscite In re ConAgra Foods, Inc90 F.Supp.3d 919 (C.D. Cal. 2015), for the
proposition that, although the ruketypically invoked on summgijudgment, the sham affidavit
rule has been used to strike declanadiat the class certification stage.ClonAgra Judge
Morrow did entertain motions to strike declarassubmitted in support of class certification as
shams, but ultimately declined to strike thelah. Here, as it€onAgra the Court is unable to find
that Ms. Slifko’s deposition testimony regarding thiéerences in the polies of the heritage
institutiong? clearly and unambiguously coatlicts her declaration. Her deposition, Ms. Slifko
testified that she was not “familiar with whae procedures and paks were before 2008.”
(Albertstone Decl., Exh. 5 at 194Nis. Slifko now testifies thahe heritage institutions “each
[had] different rules for charging borrowers fooperty inspections.” (Slitko Decl.  18.) These
two statements are not clearly and ungubusly in conflict with one anotheGee Van Asdale
577 F.3d at 998. Itis entirely plsible that Ms. Slifko is awaredheach heritage institution had
separate policies without knowingeih specific contents. The Cauherefore declines to strike
paragraph 18 in Ms. Slifko’s declami. Plaintiffs’ motion on this ground Beniep.*?

V. CONCLUSION
For the foregoing reasons, the CdDENIES Plaintiffs’ motion for class certification and

DEeNIES Plaintiffs’ motion to strike.

2 This is the only portion of the challerdygstimony on which the Court relies in making
the instant decision. Plaintiffs’ motiontW respect to MsSlifko is otherwiseDENIED AS M OOT.

13 Even in the absence of paragraph 1Bls Slifko’s declaration, the Court’s
commonality analysis would remain unchangeadatdeast two reasons. First, Mr. Evans
corroborates Ms. Slifko’s testimony that the heritaggitutions had separate policies for orderin
property inspections prior to 2009. (Evapecl. § 33.) Second, and most importantly,
Defendants do not have the burden on class catiin to show the abses of a uniform policy.
Plaintiffs must establish@mmon question, which can becamplished by the presence of a
common policy applied uniformly to all class menshePlaintiffs failed to do so regardless of
Defendants’ evidence of variations amdhg heritage institutions’ policies.
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This Order terminates Docket Nos. 169, 191, 201.
T 1SS0 ORDERED.

Dated: December 17, 2015

ONNE GONzAY¥EZ RBGERS J
UNITED STATES DISTRICT COURT JUDGE
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