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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MARK CHRISTOPHER CREW, Case No.: 12-CV-4259 YR

Petitioner, CapPiTAL CASE

VS. ORDER DENYING THIRD BRIEF ON THE
MERITS OF CLAIMS

RoN BROOMFIELD , Acting Warden of San
Quentin State Prison

Regpondent.

INTRODUCTION
Petitioner Mark Christopher Crew California capital prisoneurrently incarcerated at Sa
Quentin State Prison, has filed a brief on theitmef claims 16, 25, 28, 34, 35, 39 and 41 of his
habeas petition. Respondent opposes the graniaifor these claims. For the reasons outlined
below, petitioner’'s claims are DENIED.
BACKGROUND
The following recitation of the factual backgrauof this case is taken from the California
Supreme Court’s opinion on {ii@ner’s direct appealPeople v. Crew, 31 Cal. 4th 822 (2003).
The state court’s factual determinations aespmed to be correct pursuant to 28 U.S.C.
§ 2254(e)(1).
1. Prosecution’s case
Defendant met Nancy Jo Wilhelmi Andrade (Nancy), aewasthe Saddle Rack bar
in San Jose in 1981, shortly after Nanayi\sorce. Nancy owned a purebred horse
and a Ford pickup truck. Nancy and defant were romantically involved until

November or December of 1981, after whilshy did not see each other until April
of 1982, when they resumed the relationship.

l Dod.
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In January 1982, when Nancy and defendeere not romantally involved, Nancy
and her friend Darlene Bryant planned a #&gposs the United States for the summer,
and that spring Nancy bought a yellow Gstte for the trip. In May 1982, Richard
Elander, one of defendant’s best friengsgan work at a ranch in Utah run by
Richard Glade. Before Hider left for Utah, defendahiad talked to him about

killing Nancy during a trip across the coont While in Utah, Elander asked Glade
about carrying a body into the wildernesghe Utah mountains. Disturbed by the
conversation, Glade fired Elander.

Defendant asked Nancy toowe to Greer, South Carolimahere defendant’s mother
and stepfather lived. When Nancy replégt did not want to move so far away
unless married, defendant agreed to mhaty The wedding took place on June 4,
1982.

The marriage soon floundered. Nancy wamgwvith Darlene athe latter's home,
but defendant was rarely there. Nancicensaw defendant with some women at the
Saddle Rack bar. She told several friesigis was thinking cdin annulment of the
marriage.

Defendant had been romantically involweih Lisa Moody, to whom he proposed
marriage in June 1982, the same mdrgimarried Nancy. Defendant and Moody
did not set a date for the wedding.

In July 1982, defendant and his frieR@chard Elander moved to Greer, South
Carolina, where they stayed with defenti&parents and started a truck service
business. That same month, Nancy ledfriend Darlen¢ook their planned

vacation trip across the country. They stopped in Greer, South Carolina, and Nancy
spent the night with defendant.

After Nancy’s visit to South Carolindefendant and his stepfather, Bergin
Mosteller, decided to return to Califorrtiakill Nancy. Defadant discussed with
Elander different ways of killing her,¢tuding suffocation, hithg her with a large
wrench, and “bleeding her in the showershe wouldn’t make any mess.” They
also discussed leaving her body in the Utglderness, where they could bury her or
“hang her in a tree, let the bears eat her.”

After returning to California in ely August 1982, Nancy often spoke on the
telephone with defendant. She decided twento South Carolina in an effort to
make the marriage work, and she begamaie arrangements to do so. She gave
custody of her two children from a prior mage to their father and closed out her
bank account, obtaining $10,500 in casid a money order for $2,500. When
Deborah Nordman, one of Naneyfriends, remarked that Ney might be left in the
desert during the trip with defendantSouth Carolina, Nawycaeplied, “If you don’t
hear from me in two weeks, send the police.”
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On August 21, 1982, defendant and his stiygfacame to Darlene’s house, where
Nancy was living, in a station wagon pulliaghorse trailer. They loaded Nancy’s
belongings into the trailema picked up Nancy’s horse froastable in Gilroy. The
plan was for Mosteller to drive the statimagon to Texas, where he would leave the
horse with relatives. Nancy and defendant would follow in Nancy’s Corvette and
truck. They would leave the truck Trexas, where defendant’s friend, Richard
Elander, would retrieve the truck, the $®rand Nancy’s belongings and take them
all to South Carolina. Nancy and defentiaould then leave Texas in Nancy’s
Corvette to go on a two-week honeymoon. Mbst, however, never went to Texas.
He boarded the horse in a stable in SaeJdrove to Nevada, and finally flew to
South Carolina.

On August 23, Nancy and defendant wenlgmcy’s parents’ home in Santa Cruz,
California, where they picked up Nancyleg and some of her leegings, including
a microwave, stereo components stilthie original caxins, and personal
documents. That same day,ds and defendant ostensitft for South Carolina.

That same night, however, defendant checkemla Motel 6 in Fremont, California,
where he registered to stay for two night$he next day, heraved at the home of

Lisa Moody, the woman who had acceptiedlendant’s marriage proposal shortly
after his marriage to NancyOver the next two days, defendant gave Lisa a stereo
and a microwave, took her to see a horse $an Jose stable, and arranged for her to
convert $5,000 in cash into a cashiet®ck payable to Bergin Mosteller,
defendant’s stepfather.

On August 28, 1982, defendant and LisafieftSouth Carolina in a pickup truck

with a horse in a trailer. They stoppedliexas, where they stayed at defendant’s
grandmother’s house for a coapf days. While there, defendant became upset and
agitated after receiving a phone call. Aftefendant and Lisa arrived in Greer,

South Carolina, defendant opened a bartount in which he deposited Nancy’s
$2,500 money order. Elander and Mostedleld Nancy's clothing and possessions

at a flea market for about $500, burnedd@ezuments in a backyard, and sold the
horse trailer and Nancy’s horse.

Defendant and Lisa returned to San Jose in mid-SepterDieéendant then sold
Nancy'’s truck for $4,200, giving the purchasetertificate of title with Nancy’s
forged signature. On October 13, 1982, ddémt told Lisa that the phone call he
received in Texas while they wereha$ grandmother’s house was about a woman
who loved him and was telling people in So@arolina she was going to marry him.
According to defendant, the woman wenthe head of the Mafia in Arizona to
complain about defendant, kihie Mafia killed her insteadDefendant told Lisa that
he was forced to dispose of the bodawid being blamed for the woman'’s death,
and that he buried it in his friend BruGant’'s backyard. The phone call defendant
had received in Texas wastually from Gant who toldim that the “body was
beginning to stink.” That sae day, defendant returned3outh Carolina in Nancy’s
Corvette.
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Richard Elander testified under a grantromunity. He said that on the day
defendant and Lisa arrived in Greer, $oGarolina, defendant told him the details
of Nancy’s killing. According to Elandeafter defendant and Nancy left San Jose,
California, they stopped amvdalked up a hillside intthe woods. While Nancy and
defendant were sitting on the hillside talkingfeshelant shot her in the back of the
head and rolled the body down a ravine ehee covered it with blankets. Defendant
then drove one of the cars to Bruce Gahtisse in Campbell, Ggornia. Defendant
and Gant returned to the scearel retrieved the other vehicle.

The next evening, defendant and Gantdyank and returned to the site where
defendant had shot Nancy. When defenaaiked down to her body, it had moved.
Defendant “freaked out,” ran back to tineck, and told Gant. Gant went down the
ravine where he tried to strangle Nanoyg doreak her neck. He eventually cut off
Nancy’'s head. Defendant told Elandeat they put Nancy’s body in a 55—gallon
drum filled with cement anduried it in Gant’s backydr They put her head in a
five-gallon bucket filled withcement and threw it off éhDumbarton Bridge between
Alameda and San Mateo Counties, California.

A few days after defendant returned wug Carolina, Elander testified, he sold
Nancy’s Corvette to Marion Mitchell. WheMitchell repeatedly asked for title to
the car, Elander told himdhdefendant had killed his f@iby shooting her, cutting
off her head, putting the bodly a barrel filled with oncrete, and burying it in a
backyard. Elander then forged defendasiggmature on a bill of sale and gave it to
Mitchell.

In January 1983, defendant made arrangesrtengtay in Connecticut with Jeanne
Meskell, with whom he previously had daionship. While there, defendant told
Meskell that he had killed a girl, that shas in two pieces in two drums filled with
cement, and that one drum was in the Bamcisco Bay and one was in a backyard.
In March 1983, the San Jose police skhad Bruce Gant’'s house, where they
recovered a Tiffany lamp identicd one of Nancy’s. A s&ch of Gant’s yard with
steel probes in March 1983 and agaid 984 did not reveal anything. Nancy’s body
was never found.

2. Defense case

The defense at the guilt phase consistedamilynof challenges to the credibility of
the prosecution witnesses. The defanseduced evidence that Elander was an
untrustworthy drug addict who had engagetlying contests” with defendant and
that a woman with blonde hair and a dod lbame to the San Jose stable with
defendant. Because Nancy had blonde hair and owned a dog, the evidence was
introduced to try to show that Nancy wasaagthat Mosteller lthtaken her horse to
the San Jose stable. The defenseiatsoduced evidence t@ise doubts over the
burial of Nancy’s body in Gant’s backyard@ampbell, California. San Jose Police
Officer Demowski testified that officers searched Gant’s backyard three times
without finding Nancy’s body District attorney invstigator Ronald McCurdy
testified that he could notrfil any records tying Gant toetlcrime or the disposal of
the body.
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B. Penalty Phase

1. Prosecution case

The prosecution did not introde any additional evidence in its case in chief at the
penalty phase.

2. Defense case
The parties stipulated defendduaid no prior felony convictions.

Defendant’s father, William Crew, testiflehat defendant was born in Fort Worth,
Texas in 1954. The family moved to NéwaCalifornia, in 1957 and to Petaluma,
California, in 1966. During this time, def@ant did well in skool and was involved
in sports. Defendant was never physically abused as a child.

Defendant’s parents began to experiencatelalifficulties. His mother became
noncommunicative and withdrawn. 1869, defendant’s parents divorced;
defendant and his father moved to SaseJoDefendant continued to do well in
school.

In 1970, when defendant was 15 years d&lendant’s father married Barbara
Martin. Defendant did not get along witis stepmother and one of her three
children. When defendant’s father anejpghother bought a homieis stepmother’s
children were each given a bedroom while defendant had to sleep on a couch.
Defendant’s grades in school began tdidec When he was 17 years old, defendant
quit high school and joined the Army.

Defendant did well in the Army. He becara squad leader in charge of 12 to 14
men, rose to the rank of sergeant, and bedd® driver for Colonel Donald Pearce,
the base commander. While he was mAmmy, defendant married Patty, his high
school girlfriend, and they had one daughtérhen a friend and fellow-enlistee,
James Gilbert, was getting in troublkechuse of his drinking, defendant showed
concern and compassion for him. Before llmnorable discharge from the Army in
1976, defendant and Patty divorced.

Thereafter, defendant married Debra Luadd they moved to Minnesota. When his
marriage to Debra ended 1981, defendant moved to Texas, where he lived with
and took care of his grandmother, kéWatson, who was suffag from cataracts.

In 1978, defendant returned to California, where he worked as a truck driver and
attended junior college. He then becamalved with Emily Bates, whom he
treated well.

Part of the testimony of twaitnesses, Richard Elandand Kathy Harper, actually
given during their guilt phase testimony, wagerenced at the penalty phase as well
as mitigating evidere about defendant’s backgrounthat testimony consisted of
Elander’s testimony that defdant protected and cared for him when Elander was a
young man strung out on drugs. And Kaltgrper testified that when she was
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financially destitute, defendamoved in with her angrovided finan@l support for
her and her son.

Emily Bates testified at the penalty ph#sat she had a relationship with defendant
in 1977 and again in 1980. faedant treated her well.

Defendant’s father, William Crew, asked the jury to spare his son’s life because as
an intelligent and capabpeerson he could lead a prodwe life in prison by doing
assigned tasks.

Defendant’s grandmother, Irene Watson, testithat defendant took care of her for
two or three months 1981 when she was in ill health.

James Gilbert, defendant’s friend whom delfant had helped while they were in the
Army, described defendant agaring and generous person.

Colonel Pearce, the base commandentoom defendant was the assigned driver
while in the Army, said thalefendant was intelligent, dependable, full of common
sense, and mature. He debed defendant as a top soldién his view, defendant
should not be put to death because hecctmald a productive life in prison by, for
instance, teaching auto repair.

The defense also presented eviddnoe three Santa Clara County Sheriff’'s
Deputies (Ron Yount, Toby Council, and Dwh¥arnado) who had daily contact
with defendant during the foyears he spent in the Sar@lara jail awaiting trial.
According to them, defendamteracted well with psoners and staff. Deputy
Varnado mentioned that defendant preventeuble by tellindhim about a plan by
male inmates to overpower a female officall three deputies were of the view that
if sentenced to life in prison, defendaould lead a productive life by helping other
inmates and doing assigned tasks.

Jerry Enomoto, the former head of the @ahia Department of Corrections and an
expert on prisons, expressed the view tieiendant would not be a high security
risk in prison. His opinion was not changey defendant’s alleged participation in a
1985 escape attempt, because it involedinsupervised outdoor area and was
based on informant statements; becausei#igct attorney concluded there was
insufficient evidence to prosecute defemigi@and because the plan did not involve
weapons, violence, or the taking of hostages.

3. Prosecution rebuttal

Clinton Williams, an informat testified that in 1985, wie in the county jail with
defendant, the latter discussed an escag® plhich involved citing a hole in the
surrounding fence. Defendant said he waitegscape because he thought he would
be found guilty of the first degree murd#ra woman whose body was buried in an
orchard outside California.

Crew, 31 Cal.4th at 828-34.
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PROCEDURAL HISTORY

Petitioner’s trial began on April 17, 1989. On July 26, 1989, the jury found
petitioner guilty of first-degree murder agchnd theft, and found the financial gain
circumstance true. AG002353. The jury seced petitioner to death on August 10, 1989.
AG002394.

After the jury returned a death verdict, petitioner filed a motion for modification of his
sentence in the trial court. AG0010861-85.eTial court granted the motion and sentenced
petitioner to life withouthe possibility of parole. The staappealed the trial court’s ruling,
arguing that the trial judge improperly compareel fidficts of petitioner’s caswith those of other
capital cases over which he had presideebplev. Crew (“Crew 11”), 1 Cal. App. 4th 1591, 1595
(1991). The California Court of Agal found that the trial court’s tibstantial reliance on the fact
of other cases in ruling on the section 190.4(efionovas unauthorized arnlderefore erroneous.”
Id. at 1604. Accordingly, it vacatede judgment and remanded the ctasthe trial court for “the
limited purpose of redetmining the automatic odification motion pursuartb section 190.4(e).”
Id. at 1609. Following remand, the tr@urt reinstated the deatentence. The trial court’s
judgment was ultimately affirmed by the California Supreme Cdtwéw, 31 Cal. 4th at 861.

On December 20, 1999, petitioner filed a stateehalpetition raisinthree claims relating
to the modification of his death sentendenis petition was denied on June 28, 2000.

On June 26, 2002, petitioner filed a second state habeas petition. On February 2, 20(
California Supreme Court issued an order to showeathy relief should not be granted as a req
of trial counsel’s failure tonvestigate and present mitigatingdsnce adequately at the penalty
phase of trial. A reference hearing was ordered at which a Santa Clara Superior Court judg¢g
take evidence and make findingsfatt relating to petioner’s ineffective assistance of counsel

claim.
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A reference hearing was held before Judigdrea Bryan in September 2007. Judge Brya
issued her findings of fact in February 2008lIdwing post-hearing brieng in the California
Supreme Court, petitionertdaim of ineffectiveassistance was denie8ee Inre Crew, 52 Cal. 4th
126 (2011). On August 13, 2012, the California Sugr€uaurt denied the remaining claims in
petitioner’'s habeas petition.

On August 13, 2012, petitioner initiated the pré$erbeas corpus acti. ECF Doc. No. 1.
Counsel for petitioner werappointed on October 29, 2012. ECF Doc. No. 7. Through his
appointed counsel, petitioner fildhis Amended Petition for Writf Habeas Corpus on December
2013, asserting forty-seven claims. ECF Doa. RD. Respondent filedhAnswer on October 3,
2014. ECF Doc. No. 32. Petitioner filed fisaverse on May 29, 2015, in which he addressed
respondent’s affirntave defenses. ECF Doc. No. 38.

The Court addressed respondent’s affimeatiefenses on November 30, 2015, finding
numerous claims procedurally defaulted. ECE.Do. 43. Subsequentlpetitioner identified
twenty-five record-based claims that could prodeeriefing on the merits without a request for
evidentiary hearing. ECF Doc. No. 47. Petitiowas directed to brighose claims in three
rounds. ECF Doc. No. 48. The Court resolvedfitst round of merits briefing on July 18, 2017.
ECF Doc. No. 52. The Court resolved the seamuhd of merits briefing on February 8, 2019.
ECF Doc. No. 65. The instant briefing followed.

STANDARD OF REVIEW

A district court may not grant a petitionallenging a state conviction or sentence on the
basis of a claim that was reviewed the merits in state court esk the state court’s adjudication
of the claim: “(1) resulted in a decision theds contrary to, anvolved an unreasonable
application of, clearly establistié-ederal law, as determined tyg Supreme Court of the United

States; or (2) resulted in a decision that wasdagsean unreasonable detenation of the facts in
8
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light of the evidence presentedtire State court proceeding.” PBS.C. § 2254(d). The first prong
applies both to questions of law aadmixed questions of law and faktjlliamsv. Taylor, 529

U.S. 362, 407-09 (2000), while the second prayglies to decisions based on factual
determinationsiMiller-El v. Cockrell (“Miller-El 1), 537 U.S. 322, 340 (2003).

A state court decision is “contrary to” Supre@eurt authority, that is, falls under the first
clause of § 2254(d)(1), only‘ithe state court arrives at a cdugion opposite to that reached by
[the Supreme] Court on a questioniaiv or if the state court decisl@ case differently than [the
Supreme] Court has on a set of mialéy indistinguishable facts. Williams, 529 U.S. at 412-13.
A state court decision is amfireasonable applicati of” Supreme Court authority, falling under
the second clause of § 2254(d)(1)t correctly idertifies the governing Igal principle from the
Supreme Court’s decisions but “easonably applies that princigtethe facts of the prisoner’s
case.”ld. at 413. The federal court on habeas revigay not issue the wrisimply because that
court concludes in its independgmigment that the relevant statourt decision applied clearly
established federal law emmeously or incorrectly.ld. at 411. Rather, thapplication must be
“objectively unreasonable” teupport granting the writld. at 409.

A state court’s determinationaha claim lacks merit preclusiéederal habeas relief so long
as “fairminded jurists couldisagree” on the correctness of the state court’s decislarrington v.
Richter, 562 U.S. 86, 101 (2011) (citingarborough v. Alvarado, 541 U.S. 652, 664 (2004)).
“[E]valuating whether a rule gfication [i]s unreasonable reiges considering the rule’s
specificity. The more general the rule, the messvay courts have in reaching outcomes in cas
by-case determinationsId. “As a condition for obtaining habeasrpus [relief] from a federal
court, a state prisoner must show that the state’sauling on the claim beg presented in federa
court was so lacking in justifagion that there was an ermvell understood and comprehended in

existing law beyond any possibilitgr fairminded disagreementfd. at 102.
9
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Under 28 U.S.C. § 2254(d)(2), a state coucigien “based on a factual determination will
not be overturned on factualogmds unless objectively unreasormainl light of the evidence
presented in the state-court proceedingiller-El I, 537 U.S. at 340. Review under § 2254(d)(1
is limited to the record that was before theestadurt that adjudicatetie claim on the merits.
Cullen v. Pinholster, 563 U.S. 170, 180-81 (2011).

In the event that a federal cotetermine[s], considering only the evidence before the s

court, that the adjudication of aagin on the merits resulted a decision contraro or involving an

unreasonable application of cleadsgtablished federal law, or that the state court’s decision was

based on an unreasonable deternonadf the facts,” the federaburt evaluates the petitioner’s
constitutional claim “de novo.Hurlesv. Ryan, 752 F.3d 768, 778 (9th CR014). If constitutional
error is found, however, habeas relief is warraotdg if that error “hadsubstantial and injurious
effect or influence in deteriming the jury’s verdict.” Brecht v. Abrahamson, 507 U.S. 619, 638
(1993). Under this standard, petitioners “may wpdenary review of tlir constitutional claims,
but they are not entitled to habeas relief basewiairerror unless they can establish that it result
in ‘actual prejudice.” Brecht, 507 U.S. at 637 (quotirignited Satesv. Lane, 474 U.S. 438, 449
(1986));accord Davisv. Ayala, 135 S. Ct. 2187, 2198 (2015).
DISCUSSION

1. Claim 16: Erroneous Jury Instructions

Petitioner contends that nurneas jury instructions misled the jury in violation of his
constitutional rights. This di& is comprised of numerous subclaimEach shall be addressed in
turn.

A. Unjoined Perpetrator Instruction

Petitioner alleges that the trizourt erred in instructinthe jury under CALJIC No. 2.11.5.

This instruction directs the junyot to discuss or consider why a person who may have been
10
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involved in the crime is not baj prosecuted. In petitner’'s case, Richard Elander, who may ha
participated in the crime, testified under grahimmunity. Petitioner alleges that because the
instruction did not specifically exclude Elandée jury was preventeddm considering the fact
that Elander testified under aagit of immunity when it assessEthnder’s credibility. Responden
counters that the Califoian Supreme Court reasonably denied this claim.

On direct appeal, the California Supe@ourt addressed this claim as follows:

Defendant contends the trial coerred in instrutting the jury under
CALJIC No. 2.11.5. That ingiction tells tke jury not to discuss or to
consider why a person who may h&een involved in the crime is not
being prosecuted. (Here, Richard Elander, who may have participated
in the crime, was granted immunity from prosecution.)

We have held that [CALJIC No. 2.11#jould be clarified or not given
when a nonprosecuted participaestifies at trial. People v. Lawley
(2002) 27 Cal.4th 102, 16215 Cal.Rptr.2d 614, 38 P.3d 4&%ople

v. Williams (1997) 16 Cal.4th 153, 2266 Cal.Rptr.2d 123, 940 P.2d
710.) We have further held, however, that the giving of CALJIC No.
2.11.15is not error when it is given tolger with other instructions that
assist the jury in assessingetleredibility of witnesses.Pgople v.
Lawley, supra, at p. 162, 115 Cal.Rptr.2d 614, 38 P.3d 461.) That
occurred here, where the trial coudtiucted the jury it could consider
any evidence of witness credibility, including the existence or
nonexistence of a bias, interest,other motivg(CALJIC No. 2.20),
and to consider the instructioas a whole (CALJIC No. 1.01). (See
Peoplev. Williams, supra, at p. 227, 66 Cal.Rptr.2d 123, 940 P.2d 710.)
In addition, in closing argument tbe jury, defense counsel expressly
mentioned Elander's grant ehmunity as a ground for impugning
Elander's testimony. (Sé#&ople v. Hardy (1992) 2 Cal.4th 86, 190—
191, 5 Cal.Rptr.2d 796, 825 P.2d 781.)

Crew, 31 Cal. 4th at 840.

In order to challenge a jumgstruction on habeas, a petitiomaust prove that the ailing
instruction so infected the erditrial that the rgulting conviction violags due processpivey v.
Rocha, 194 F.3d 971, 976 (9th Cir. 1998iting Estelle v. McGuire, 502 U.S. 62, 72 (1991). “The
instruction must be viewed in the context of éméire trial and the jurinstructions taken as a

whole.” Id. The relevant inquiry is “hether there is a reasonalkelihood that the jury has

11
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applied the challenged instruction in a manner phevents the consideian of constitutionally
relevant evidence.Boyde v. California, 494 U.S. 370, 380 (1990).

Here, petitioner has failed to demonstrateasonable likelihood that the jury applied
CALJIC No. 2.11.5 in an unconstitutiomaknner. Instructions issuedtasl instructedhe jury on
how to evaluate the credibility @fitnesses and to consider whethétnesses had a bias, interest
other motive.See CALJIC 2.20, AG002721. Additionally, iclosing argument, defense counsel
portrayed Elander as a liar aoontended that Elander’s grantiofmunity made a “mockery” of
the justice system. AG010325, AG010330. When thet'sanstructions are ewed in context of
the entire trial, there is no reasonable liketid that the jury undemtd CALJIC No. 2.11.5 to bar
consideration of Elanderimotives for testifying.

Petitioner fails to demonstrate that the CatifarSupreme Court’s deston constituted an
unreasonable application of Unit8tates Supreme Court law or amreasonable determination of
the facts. For the above-ntemed reasons, petitioner’s alaiacks merit and is denied.

B. Proximate Cause Instructions

Petitioner alleges that the “proximate causstructions provided to the jury were
erroneous, incomplete and improperly leggkthe prosecution’s burden in proving beyond a
reasonable doubt that petitioner was responsiblBlémcy’s murder. Respondent counters that t
California Supreme Court reasonably denied petitioner’s claim.

According to the evidence presented at tridiitipeer told his friencElander that he shot
Nancy in the back of the head, rolled her dowawane and covered her tiblankets. Petitioner
returned to the scene of the crime the reening and found that Nancy’s body had moved.
Petitioner “freaked out”, ran bat& Elander and told him whatd occurred. Elander went down

the ravine, tried to strangle Ngnand eventually cut off her head@he prosecutor argued that the
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were two proximate causes for iNg’s death — petitioner’s shtat Nancy’s head and Elander’s

actions. AG010307-09.

Petitioner argues that the jury instructionatiag to proximate ad intervening causes,

CALJIC No. 8.55 and CALJIC 3.41, lessened phesecution’s burdeaf proving beyond a

reasonable doubt that petitioner was respon$iblBlancy’s murder. CALJIC No. 8.55 provided:

AGO002751.

To constitute murder there must be, in addition to the death of a human
being, an unlawful act which was theoximate cause of that death. A
proximate cause of a death is asmwhich, in natural and continuous
sequence, produces the death, withaich the death would not have
occurred.

In addition, CALJJC No. 3.41 provided:

AG002752.

There may be more than one proximeaese of the murder. When the
conduct of two or more persons cohntries concurrently as a proximate
cause of the murder, the conduct of each such persons is a proximate
cause of the murder ifhat conduct was also a substantial factor
contributing to the result. A cause is concurrent if it was operative at
the moment of the murder and acteith another cause to produce the
murder. If you find that the defenualzs conduct was a proximate cause

of death of another person, thenstno defense that the conduct of
some other person, even the deceaszdon, contributed to the death.

On direct appeal, the California Suprenmu@ rejected petitioner’s claim as follows:

Richard Elander testified that defemd told him that the evening after
defendant had shot Nancy, defendant and Gant got drunk and returned
to the scene of the shooting. Defend#old Elander that when he
walked down to the body, it had malyeand that Nancy appeared to
still be alive. Defendant then “free# out and ran back up to the truck
and was telling [Gant] about it, dfGant] went down and tried to
strangle [Nancy] and break hercke and finally ended up cutting her
head off.” Defendant contends tihts evidence establishes that the
causation instructions given theyuwvere erroneous, misleading, and
incomplete, and created an impermissible mandatory presumption of
causation.

The trial court told the jury that the unlawful act must be the proximate
cause of the death and that proximedese is a cause that “in natural
and continuous sequence, produttes death, and without which the
death would not have occurred.” 8leourt further instructed, in the
language of CALJIC No. 3.41, that there may be more than one
proximate cause; that when twar more persons' acts contribute
concurrently as a proximate cause, each person may be criminally
liable if that person's conduct wasabstantial factocontributing to

13




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the result; and that a cause is concurrent if it was “operative at the time
of the murder and acted with ahet cause to pouce the murder.”

The trial court here, howevamodified CALJIC No. 3.41 by adding
this language: “If you are conwad beyond a reasonable doubt that
Mark Crew shot his wife but yoare not certain beyond a reasonable
doubt that the shot wasdlproximate cause of hdeath, you must find
Mark Crew not guilty of murdasnless you believe the evidence proves
beyond a reasonable doubt that rkMa&Crew directed, aided, or
encouraged another to kill Nancy Crd#j] If the evidence shows that
Nancy Crew was killed by someow¢her than Mark Crew, and you
have reasonable doubt as to whetbrenot Mark Crew directly aided
by act or advised thigerson to kill Nancy Gw, you must find Mark
Crew not guilty of the crime ofmurder.” In addition, the court
instructed the jury on the criminal liability and definition of an aider
and abettor. (CALJIC Nos. 3.00, 3.01, 3.03.)

Defendant contends the trial coantred in giving the then standard
proximate cause instruction, CALIND. 8.55, because that instruction
is “virtually identical” (People v. Roberts (1992) 2 Cal.4th 271, 313, 6
Cal.Rptr.2d 276, 826 P.2d 274) to astmction this court disapproved

in Mitchell v. Gonzales (1991) 54 Cal.3d 1041, 1 Cal.Rptr.2d 913, 819
P.2d 872.People v. Roberts, supra, at p. 313, 6 Cal.Rptr.2d 276, 826
P.2d 274.) Any error was harmled3egplev. Catlin (2001) 26 Cal.4th

81, 156-157, 109 Cal.Rptr.2d 31, 26 P3&lV.) Any possible jury
confusion engendered by the use of the term “proximate” could only
benefit defendant. This court's cene with the term “proximate” in
Mitchell was that it could mislead a jury into viewing the legal
requirement of causation as more limited than itGstl{n, at p. 157,
109 Cal.Rptr.2d 31, 26 P.3d 357.) Thus, here, afatiin, any
ambiguity in the instruction could not have caused a juror who
otherwise thought defendant's actgevaot a cause of Nancy's death
to conclude that defeadt nevertheless proximately caused her death.
(Ibid.)

Defendant argues the trial court should have instructed the jury that
Gant's actions in strangling Nanaydathen cutting off her head could
be an independent intervening saubreaking the causal connection
between defendant's shooting ofnidg and her death. Not so. To
relieve a defendant of criminal liability, an intervening cause must be
an unforeseeable and extraordinary occurrerfiéeople v. Schmies
(1996) 44 Cal.App.4th 38, 50, 51 IRptr.2d 185.) The defendant
remains criminally liable if eittr the possible consequence might
reasonably have been contemplatadthe defendant should have
foreseen the possibility of harm tife kind that could result from his
act. (bid.) Here, a jury could not gsibly have found that Gant's
attempt to make sure Nancy was dead was unforeseeable.

Moreover, any error was harmless under any standard because here it
is clear beyond a reasonable doubt #ghattional jury would have found
defendant guilty absent any error. (S&mple v. Nguyen (2000) 24
Cal.4th 756, 765, 102 Cal.Rptr.2d 548, 14 P.3d 221.) Even if Gant's
actions could be described as iadependent intervening cause of
Nancy's death, they would relieve defendant of criminal liability only
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if the jury found thathis shooting Nancy irthe head was not a

concurrent cause of her death. Masonable jury could have found
that the shot defendant fired inancy's head was not a concurrent
cause of her death.

Finally, defendant contends the piate cause instruction creates a
constitutionally impermissible maatbry presumption because it tells
the jury that a ppximate cause is one thah natural and continuous
sequence” produces the death, ¢hgr precluding consideration of
intervening causes. Not so. When there is an intervening cause, the
initial cause is not one that continues to operate in a natural and
continuous sequence.

Crew, 31 Cal. 4th at 845-847.

Petitioner claims that CALJIGIo. 8.55 places undue emphasis on the proximate cause
is physically and temporally closest to harBCF Doc. No. 73 at 6. As the California Supreme
Court reasonably pointed out however, any canfusngendered by the term “proximate” could
only have benefited defendant because it would keat/ehe jury to adopt mnore limited view of
causation. Thus, CALJIC No. 8.55 could not hkdeany juror who otherwise thought that
petitioner’s acts were not a caudeéNancy’s death to concludeathpetitioner proximately caused
her death.Crew, 31 Cal. 4th at 846. Petitioner’s argemt to the contry lacks merit.

Petitioner further alleges that nothing in CACINo. 3.41’s definition of concurrent causef
would have permitted the jury fmmd Gant’s actions to be antervening factor that could have
exonerated petitioner. To reliewa defendant of criminal liab§i however, an intervening cause
must be unforeseeable and extraordindgople v. Schmies, 44 Cal. App. 4th 38, 50 (1996). The
California Supreme Court reasongbbncluded that “a jury codInot possibly have found that
Gant’s attempt to make sure tiNancy was dead was unforeseeabléréw, 31 Cal. 4th at 847.
Moreover, even if Gant’s actiom®uld be described astervening, they wouldelieve petitioner of
liability only if his shooting Nancy in the head was not a concurrent cause of her death. The
California Supreme Court reasonably determinedribateasonable jury caliimake that finding.

Id. For the foregoing reasons, petitionaxfaim lacks merit and is denied.
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C. Reasonable Doubt Instructions

Petitioner alleges that fogtandard jury instructions — CALJIC Nos. 2.01, 2.02, 8.83 and
8.83-1 — misled the jury and diluted the mostion’s burden of ving its case beyond a
reasonable doubt. Each of theseringions informed th@ury that that if onenterpretation of the
evidence “appears to you to basenable and the other interptita appears to be unreasonable
you must accept the reasonable interpretation and teganreasonable.” AG002714-15, 00276
69. Petitioner argues that this directive impropatlowed the jury to aovict petitioner if he
reasonably appeared guilty, even if the jultad a reasonable doubt about his guilt. Respondel
contends that the state courasenably rejected this claim.

On direct appeal, the California Supe@ourt addressed this claim as follows:

Defendant challenges 11 standard jury instructions that the trial court
gave. Four of the instructions, CALJIC Nos. 2.01, 2.02, 8.83, and
8.83.1, told the jurors that they must accept a reasonable interpretation
of evidence over an unreasorabdne. Defendant contends these
instructions would have misled the jury into finding him guilty if it
decided defendant reasonably appdaguilty, rather than finding him

not guilty if it entertained a reasonable doubt about his guilt. As
defendant concedes, we have poegly rejected ftls contention.
(People v. Mendoza (2000) 24 Cal.4th 130, 181, 99 Cal.Rptr.2d 485, 6
P.3d 150Peoplev. Crittenden (1994) 9 Cal.4th 83, 144, 36 Cal.Rptr.2d
474, 885 P.2d 887.) We do so again here.

Defendant points out that four of the instructions, CALJIC Nos. 1.00,
2.01, 2.51, and 2.52, referred to “guilt or innocence.” This phrase, he
argues, relieved the prosecutiontsfburden of prooby implying that

the issue was one of guilt or innocerinstead of whether there was or
was not a reasonable doubt about defendant's guilt. Challenges to the
wording of jury instructions are selved by determining whether there

is a reasonable likelihood that tjuey misapplied or misconstrued the
instruction. People v. Clair (1992) 2 Cal.4th 629, 662-663, 7
Cal.Rptr.2d 564, 828 P.2d 705.) Here, it is not reasonably likely that
the jury would have misappliedr misconstrued the challenged
instructions, one of which expresgigiterates that defendant's guilt
must be established beyondemsonable doubt. (CALJIC No. 2.01.)
The instructions in question use the word “innocence” to mean
evidence less than that requiredestablish guilt, not to mean the
defendant must establish innocerarethat the prosecution has any
burden other than proof beyond a reasonable doRétple v. Wade
(1995) 39 Cal.App.4th 1487, 1493, 46 Cal.Rptr.2d 645.) Here, the jury
was repeatedly instructed on theger burden of proof. (E.g., CALJIC
Nos. 2.90, 4.21, 8.71.)
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Defendant contends three other jumgtructions improperly lessened
the prosecution’s burden of proof. Thstfof those stated that a witness
willfully false in part of his or hetestimony was to be distrusted in
other parts of the testimony. (CALJIC No. 2.21.2.) We have in the past
rejected such a challenge when the defendant is the witResplgv.
Bearddlee (1991) 53 Cal.3d 68, 94-95, 279 Cal.Rptr. 276, 806 P.2d
1311.) The challenge has even lessdarvhen, as here, the witness is
other than the defendant. Secondeddant challenges the instruction
that the jury should natecide guilt or innoence based on the number
of witnesses but on the convincingde of the evidence. (CALJIC No.
2.22.) This instruction addresses jhg/'s evaluation of evidence, not
the burden of proof. Defendant's thohallenge is to CALJIC No. 8.20.
This instruction requires the jutg find the killing was preceded by a
clear and deliberate intent to kthat must have been formed upon
preexisting reflection and not ptaded by conditionghat negate
deliberation. There is no reasonable likelihood that any jury would
misconstrue this instruction ass&ening the prosecution's burden of
proof in any respect.

Crew, 31 Cal. 4th at 847-48.

The California Supreme Court reasonatiyicluded that CALJIC Nos. 2.01, 2.02, 8.83 af

8.83-1 did not dilute the proseautis burden of proof. As noteabove, the California Supreme
Court previously rected arguments similar to those raised by petitioBes.People v. Crittenden,
9 Cal. 4th 83, 144 (1994Peoplev. Mendoza, 24 Cal.4th 130, 181 (2000). Here, a€itenden,
“when the questioned phrase is read in contettpnly with the remaingnlanguage within each
instruction but also together witklated instructions, includingealreasonable doubt instruction, it
is clear that the jury was requirenly to reject unreasonable intexfations of the evidence and tqg
accept a reasonable interpretation that was densiwith the evidence.” 9 Cal. 4th at144.
Petitioner’s interpretation parstee language containedftine instructions @ssue in contravention
of United States Supreme Courtlzarity, which directs a reviewingpurt to view the “instructions
as a whole”.Estelle, 502 U.S. at 72.

For the above-mentioned reasons, petitioner’s claim lacks merit and is denied.

I
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D. Consciousness of Guilt Instructions
Petitioner alleges that the trial court gaw® erroneous instructions relating to the

consciousness of guilt — one based on fligt| JIC No. 2.52, and one based on a defendant’s

authorization of the fabricatianf evidence by another, CALJICAN2.05. Petitioner contends that

these instructions were impropenpoint instructions tht directed the jury to consider specific
pieces of evidence against him. Respondent couthi@rshe state court reasonably rejected this
claim.

On direct appeal, the California Supre@ourt denied this claim as follows:

The trial court instructethe jury that the flighof a person immediately
after the commission of a crime is rauifficient to establish guilt but
may be taken into consideration ACJIC No. 2.52.) It also instructed
the jury not to consider an effotd procure false evidence for the
defendant's benefit unless the jumds that the defendant authorized
the effort, and that evethen the conduct by itsel not sdficient to
prove guilt. (CALJIC No. 2.05.) Defendacontends these instructions
are impermissible “pinpoint” instrucns to consider specific pieces of
evidence against him. We have ire thast rejected such a challenge
(Peoplev. Jackson (1996) 13 Cal.4th 1164, 1223-1224, 56 Cal.Rptr.2d
49, 920 P.2d 1254), and we do so again here.

Defendant further contends the coiesisness of guilt instructions
should not have been given hebecause there was insufficient
evidence of flight or procuring e evidence. There was adequate
evidence that after Nancy's murder defendant fled from California to
Texas and South Carolina. With respto the instruction on procuring
false evidence, the Attorney @eral argues it was supported by
testimony that defendant instructed his stepfather, Bergin Mosteller, to
tell Nancy's parents that Mostelled thrown defendant and Nancy out
of the house for using drugs aridat they had gone to Florida.
Defendant counters that the evideéevhat Mosteller said was too
remote to be probativa procuring false evidence for trial. (Seeople

v. Rodrigues (1994) 8 Cal.4th 1060, 1139, 36 Cal.Rptr.2d 235, 885 P.2d
1 [instruction on fabricating evidea does not require existence of
judicial proceedings].) In any everany error wakarmless under any
standard. At most, the imattion was superfluousPéople v. Jackson,
supra, 13 Cal.4th at p. 1225, 56 Cal.Rptr.2d 49, 920 P.2d 1254.)

Crew, 31 Cal. 4th at 848-49.
CALJIC No. 2.52 relating to the consciousnesguift based on flight instructed the jury

that “the flight of a person immediately after t@mmission of a crime . . . is not sufficient in itse
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to establish . . . guilt, but is a fact which, if proved, may be considered by you in the light of a
other proved facts.” AG002729. Thisstruction merely stated thiight alone is insufficient to
establish guilt. Petitioner hadlél to demonstrate that CALJIo. 2.52 violated due process and
rendered his trial fundamentally unfalgee, e.g., Karisv. Calderon, 283 F.3d 1117, 1131-32 (9th
Cir. 2002) (flight instructions thatlarified that flight alone is ingficient to establish evidence of
guilt could have worked to petitioner’s beneftie also People v. Jackson, 13 Cal. 4th 1164, 1224
(1996).

CALJIC No. 2.05 instrued the jury that:

If you find that an effort to procarfalse or fabricated evidence was
make by another person for thefeleant’'s benefit, you may not
consider that effort as tending to show the defendant’s consciousness
of guilt unless you also find that tllefendant authorized such effort.

If you find defendant authorized &h effort, such conduct is not
sufficient by itself to prove guilt and its weight and significance, if any,
are matters for youwronsideration.

AGO002716. This instruction merelymdnished the jury that a defemd’a effort to procure false
evidence could not by itself be deensedficient to prove guilt. Riioner has failed to demonstrate
that CALJIC No. 2.05 rendered his trial fundamentally unfair.

Finally, petitioner contendsdhthere was insufficient evedice to support either CALJIC
No. 2.52 or 2.05. Any error in the state court’sedmination of whether there was sufficient
evidence under state law for an instruction cafmwn the basis for federal habeas religgtelle,
502 U.S. at 67-68. Petitioner’s allegets to the contrary lack merit.

For the above-mentioned reasons, petitioner’s claim lacks merit and is denied.
2. Claim 25: Admission of Rebuttal Evidence At Penalty Phase

Petitioner alleges that the trial cournomitted constitutional error by admitting penalty
phase testimony from jailhouse infieant Clint Williams. Aftempetitioner introdued mitigating

evidence of good conduct in jail, tbeosecution called Williams asrebuttal witness. Williams
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testified that petitioner planned éscape from jail. Williams aldestified that petitioner told him
that he had killed a woman and buried her bodnirorchard in anotherage. Petitioner alleges
that the introduction diVilliams’ testimony was sprejudicial that it violated his right to due
process.

The California Supreme Court denied tbligim on direct apeal as follows:

After defendant introduced mitigating evidence of his good conduct in
jail, the prosecution called as duttal witness a jailhouse informant,
Clint Williams, who testified about #iendant's plan to escape from jail.
Williams further tesfied, over defense objection, that defendant
admitted killing someone whose bodysathen buried in an orchard in
another state. Defendant conterttie trial court should not have
admitted the latter testimony.

Evidence offered by the prosecutiam rebuttal “ ‘is restricted to
evidence made necessary by the defetisl@ase in the sense that he
has introduced new evidence or madsertions thatrere not implicit

in his denial of guilt.” ” People v. Daniels (1991) 52 Cal.3d 815, 859,
277 Cal.Rptr. 122, 802 P.2d 906.) The testimony concerning
defendant's escape plan was prapecause it countered defendant's
new evidence of his good conduct in jail. But Williams's testimony that
defendant admitted killing Nancy and burying her body was improper
rebuttal. It did not counter negwvidence introducedy defendant; nor
did defendant's penalty phase cadef@eh assertions not implicit in
the denial of guilt.

The error, however, was not prejudici/illiams testifed in rebuttal
at the penalty phase, not the guilt phadehe trial. By that time, the
jury had already convicted defendaftNancy's murder and found the
truth of the financial gain specialrcumstance. Williams's testimony
was also cumulative of the testimoofyRichard Elander and of Jeanne
Meskell that defendant told them had killed Nancy and disposed of
her body. Thus, it is not reasonalikely that the juy would have
reached a penalty phase verdict mfaeorable to defendant without
Williams's testimony. Reople v. Daniels, supra, 52 Cal.3d at p. 860,
277 Cal.Rptr. 122, 802 P.2d 906.)

Crew, 31 Cal. 4th at 854.

Petitioner argues that because the Calilbb6Supreme Court found the admission of
Williams’s testimony improper undstate law, it did not adjuditathe merits of petitioner’s
constitutional allegations andettefore the AEDPA (or Antiterraim and Effective Death Penalty

Act) standard does not apply to his claim. Ratir is mistaken. To the extent that the Californi
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Supreme Court did not exgssly address petitioner’s constitutibalaim, this Court must presume|
that petitioner’s constitutional claim was adjudicated on the me#sJohnson v. Williams, 568
U.S. 289, 301 (2013) (when state court rejededaral claim withoutxgressly addressing it,
federal habeas court must presuire federal claim was adjudicated the merits). In any event,
even under a de novo standard of reyipetitioner’s claim lacks merit.

The admission of evidence is not subjedieteral habeas review unless a specific
constitutional guarantee is violated or the ersaf such magnitude that the result constitutes a
denial of the right to a fundamentaflir trial guaranteetty due processSee Henry v. Kernan,

197 F.3d 1021, 1031 (9th Cir. 199@plley v. Sumner, 784 F.2d 984, 990 (9th Cirgert. denied,
479 U.S. 839 (1986). Here, the admission of Wilbatastimony regarding petitioner’s confessio
that he killed a woman and buried her body\waproper under state law because it did not
conform with state rules requiring rebuttal evidenckddimited to issuesaised by the defense.
Crew, 31 Cal. 4th at 854. The admission of Vdiths’ testimony however, was not prejudicial
because at the time of admission, the jury hashdly convicted petitioner of murder and found tr
the financial gain special circumstance. Additionally, Williams’ testimony was cumulative of g
evidence. Two other people, Richard Elander and Jeanne Meskell, had already testified that
petitioner admitted King Nancy and disposing of her bodjs such, the admission of Williams’
testimony did not render the trialfdamentally unfair. Accordinglyhis claim lacksnerits and is
denied.

3. Claim 28: Suppression of Evidnce During the Penalty Phase

Petitioner alleges that thegsecutor at trial knew or shalhave known that petitioner’s
father, William Crew, molested his stepdaughibebbie Miller. Petitioner contends that this

family history constituted materiavidence during the penalty phase of trial and should have b
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disclosed pursuant ®Brady v. Maryland, 373 U.S. 83 (1963). Respondent counters that the
California Supreme Court reasonably regecthis claim on state habeas review.

According to a declaration from William Cr&asecond wife, Barbara Miller, Miller called
the San Jose Police Department in 1986 and raeptwt8gt. Graves that William Crew molested
her daughter, Debbie. Miller states that Sgt. @sdwas aware” that William Crew was the fathg
of Mark Crew, who was in atiody awaiting trial at the SanClara County jail. AG013518-19.
Petitioner’s step-brother, Doudhdmpkins, similarly attested William Crew’s molestation of
Debbie. AG013548-50.

Petitioner alleges that evidence of Willid@new’s molestation of Debbie constitutes
material mitigating evidence, which, had it bexposed, would haveéetl reasonably competent

counsel to investigate the nature and extestioh molestation and aleus petitioner’s family

-

which would have led to the diseery of additional evidence.” ECF Doc. No. 73 at 15. Petitioner

does not, in this claim, outline the nature of tldigonal mitigating evidence, but presumably he|
referring to evidence presented at the state emigientiary hearing on his ineffective assistance
counsel claim, during which petitier alleged that himother sexually molested him. In denying

this ineffective assistance claim, the California Supreme Court stated:

[Flamily background “is of no consequence in and of itseReople

v. Rowland (1992) 4 Cal.4th 238, 279, 14 Cal.Rptr.2d 377, 841 P.2d
897.) Rather, it “is material if, and the extent that, it relates to the
background of defendant himselfIb{d.) Here, much of the family
background evidence presented thé reference hearing was not
connected to petitioner. For example, although petitioner presented
evidence that his grandfather saby abused his own children,
including petitioner's mother, thei® no evidence that petitioner was
aware of this abuse untiltaf his capital trial . . . .

The mitigating evidence petitioner presented at the reference hearing
of his dysfunctional familynight have elicited some jury sympathy for
him at the penalty phase of his capifial. But petitioner showed no
causal connection between his family environment and his cold-
blooded and calculated decision tatatly murder hé wife, Nancy, a

few months after they were mautiefor the solgurpose of obtaining

her money and possessions. Evepéfitioner's upbringing was not
ideal, it was not so horrible as t@ie him incapable of functioning as
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a law-abiding member of society. Penalty phase evidence presented by
the defense showed that he had had good relationships with women,
and that he had served in the miltavithout incident and had been
honorably discharged. P&biner was not an imntare youth when he
killed his wife; he was in his lat20's. For these reass, we find no
reasonable probability that, but for trial counsel's alleged failings, the
result of the penalty phaseould have been differentS¢e Srickland

v. Washington, supra, 466 U.S. at p. 697, 104 S.Ct. 2052.)

Inre Crew, 52 Cal. 4th 126, 152-153 (2011).

In Brady, the Supreme Court held that "thgppression by the prosecution of evidence
favorable to an accused upon request violates cdageps where the evidencemsterial either to
guilt or to punishment, irrespective of the goodifait bad faith of the prosecution.” 373 U.S. at
87. The Supreme Court has sincedmalear that the duty to dise such evidence applies even
when there has been no request by the accUsiigd Statesv. Agurs, 427 U.S. 97, 107 (1976),
and that the duty encompasses impeachmed¢meee as well as exculpatory evidendaited
Satesv. Bagley, 473 U.S. 667, 676 (1985). Evidence is matef “there is a reasonable
probability that, had the evidence been discloseddalefense, the result of the proceeding wou
have been different.Conev. Bell, 556 U.S. 449, 469-70 (2009A reasonable probability does
not mean that the defendant ‘would more likely thahhave received aftBrent verdict with the
evidence,’ only that the likelihoaaf a different resulis great enough to ‘undermine confidence i
the outcome of the trial.”Smith v. Cain, 565 U.S. 73, 75 (2012) (quotitktylesv. Whitley, 514
U.S. 419, 434 (1995).

Petitioner fails to establish that evidencaMifliam Crew’s molestation of Debbie was
material. As noted by the state court, evidence of William Crew’s molestation of Debbie
molestation was not connectedpetitioner himself, and in fact, there was no evidence that
petitioner was aware of this aleusntil after his capital trialln re Crew, 52 Cal. 4th at 152-153.

Petitioner fails to demonstrategeasonable probability that haddence of Debbie’s abuse been
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disclosed to the defense, the result of petitiernaroceedings would have been differeite Kyles
v. Whitley, 514 U.S. at 434. Accordingly, petitiateeclaim lacks metiand is denied.
4. Claim 34: Constitutionality of Penalty Phase Instructions

Petitioner alleges that Cal. i@ Code 8§ 190.3 and the relatedyjinstructions given in his
case were unconstitutionally vague and resultathneliable sentencing. hclaim was raised in
petitioner’s second state habgeition and was summarily denied by the California Supreme
Court. Respondent contends tttas denial was reasonable.

Petitionercontendghat although the trial court issuediructions tracking the language of
Cal. Penal Code § 190.3 and outlining the fadtoss should be considered in determining
petitioner’s sentence, studies hal®wn that juriesvho vote for death are likely to reach that
conclusion based on an erroneoustipretation of the law. P#&tiner concludes that his death
sentence is therefore unreliableetitioner fails however, to cigny United States Supreme Courf
authority in support of his claimin fact, the United State&dupreme Court precedent rebuts
petitioner’s contention. Sélilapeav. California, 512 U.S. 967 (1994) (upholding
constitutionality of Cal. Peh&ode § 190.3). Moreover, juriase presumed to follow jury
instructions. See Weeks v. Angelone, 528 U.S.225, 234 (2000).

Petitionerraisesfurther specific challenges based on ®anal Code § 190.3(a) & (b). He
alleges that Cal. Penal Code § 190.3(a), whiokctsrthe jury t@onsider circumstances of the
crime as an aggravating factor, fails to digtiish sufficientlypetween death-worthy crimes and
other crimes. The United States SupeeGourt rejected this contentionTinilapea, finding that
Cal. Penal Code § 190(a) is not unconstitutionally vague. 512 U.S. at 976.

Additionally, petitione contends that Cal. Penal Cagl@90.3(b), which directs the jury to
consider the presence or abseotcpetitioner’s past criminal acity involving the use or attempteq

use of force or violence, is umgstitutionally vague because it @agot require the jury to find
24




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

unanimously, beyond a reasonable doubt, that petitmsramitted the other knes. That argued,
jury unanimity on the existence of an aggravating faistoot required eitherTurner v. Calderon,
970 F.Supp. 781, 792 (E.D. Cal.1997). Cal. Penal Code § 190.3 (b) is not unconstitutionally
Tuilapea, 512 U.S. at 976-77.

Petitioner fails to demonstrate that the Qatifa Supreme Court unr@anably denied this
claim. Accordingly, tis claim is denied.

5. Claim 35: Disproportionate Punishment

Petitioner alleges that petitier's death sentence was based on inaccurate and unreliable

evidence and is a dispropionate punishment. Petitioner radsthis claim irhis second state
habeas petition. It was summarily denied byGaéfornia Supreme Court. Respondent contend
that this denial was reasonable.

Petitioner claims that themas no proportionality review dfis sentence, and that his
sentence is disproportionate when compared téateeof his co-participants. Richard Elander w3
granted immunity from prosecoti. Bruce Gant and Bergin Medier were acqtted of all
charges. Petitioner fails howay to identify any United Stas Supreme Court law mandating
proportionality review of a death sentence. rdtiver, the involvemendf Elander, Gant and
Mosteller paled in comparison to that of petitiorveino conceived the plan to kill Nancy, deceive
her into thinking that he wanted $pend his life with her, cardeout his plan tanurder her and
refused to reveal thecation of her body.

Petitioner fails to demonstrate that the CatifarSupreme Court’s deston constituted an
unreasonable application of Unit8tates Supreme Court law or amreasonable determination of
the facts. For the above-ntemed reasons, petitioner’s alaiacks merit and is denied.
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6. Claim 39: Reversal of Trial Court’s Grant of Modification of Penalty

Petitioner alleges that the California Courpipeal erroneously reveed the trial court’s
grant of petitioner’'s motion for modification of sentence under ICBenal Code § 190.4(e). He
contends that this reversal \vabéd his right to duprocess and his Eighth Aendment right to an
independent assessment of@kty by the trial court. Petitioneaised this claim in his state habea|
petition and the California Sugme Court summarily denied iAG012899. Respondent contend
that this denial was reasonable.

After the jury returned a death verdict, petitioner filed a motion for modification of his
sentence in the trial court. Judge Schat3anfta Clara Superior Cdgranted the motion, citing
“1) a lack of any prior criminahctivity involving violence or the teat to use force or violence; [
2) the absence of any prioidday conviction; [{]] 3) the defedant’s background; []] 4) the
defendant’s interpersonal relaiships; []]] 5) the defendantsistodial conduct; and [1] 6) the
testimony of Jerry Enomoto, an expert witness raggrthe Department of Corrections.Crew I,
1 Cal. App. 4th at 1598. The court sentenced petititmkfe without the pesibility of parole.ld.

The state appealed the triabets ruling, arguing that thei#d judge improperly compared
the facts of petitioner’s casdttvthose of other cagal cases over which he had presidéd!.at
1595. The California Court of Appeal found that thal court’s “substaral relianceon the facts
of those other cases in ndj on the section 190&) motion was unauthized and therefore
erroneous.”ld. at 1604. Accordingly, it vacated the judgmand remanded the case to the trial
court for “the limited purpose aedetermining the automatic modification motion pursuant to
section 190.4(e).1d. at 1609. The California Supreme Court denied petitioner’s petition for
review on March 26, 1992d. at 1610. Following remand, theaircourt reinstated the death

sentence.
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Petitioner alleges that the redadoes not support the Califorrturt of Appeal’s finding
that the trial court impermissibly compared petigr's case to the faab$ other cases. Citing
Turner v. Calderon, 281 F.3d 851, 871 (9th Cir. 2002), resdent counters that petitioner’s
allegation is not cognizable ondieral habeas because it invedvpurely state law questions.

Respondent is correct. Turner, the petitioner argukthat the trial court violated Cal.
Penal Code 8§ 190.4(e) by considgrnon-statutory aggravating facs and failing to consider
mitigating factors when reviewinggtitioner’s applicatin for modification ohis death verdict.
281 F.3d at 871. The Ninth Circuit agreed with trergit court’s holding tht “at most the [trial
court’s] error would b@ne of state law.1d. (citing Pulley v. Harris, 465 U.S. 37, 41 (1984)
(federal court may not issue a writ based peieeived error of state law)). AsTarner,

petitioner’s allegations principally raise errors of state law.

Even if petitioner’s allegationsere cognizable on habeas, thagk merit. Cal. Penal Code

§ 190.4(e) provides:

In every case in which the trier ofctehas returned a verdict or finding
imposing the death penalty, the delant shall be deemed to have
made an application for modifitan of such verdict or finding
pursuant to Subdivision 7 of Seatid 1. In ruling on the application,

the judge shall review the evidencensider, take into account, and be
guided by the aggravating and mitiigg circumstances referred to in
Section 190.3, and shall make a detieation as to wéther the jury's
findings and verdicts that the aggravating circumstances outweigh the
mitigating circumstances are contréamylaw or the evidence presented.
The judge shall state on the rectind reasons for his findings.

The California Supreme Court has held thata judge’s function in ruling on a 8 190.4(e

motion “is not to make an independent andhdeo penalty determination, but rather to
independently reweigh the evidenof aggravating and mitigat circumstances and then to
determine whether, in the judg@islependent judgment, the weigiitthe evidence supports the
jury verdict.” Peoplev. Lang, 49 Cal. 3d 991, 1045 (1989). The trial court is prohibited from
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considering, when ruling on a modification meti@ny evidence not presented to the jury during
the trial. Id.

Intercase proportionality review has beksfined as “an examation of whether the
imposition of the death penalty [ia particular] case is dispropontiate to the penalties imposed o
other persons for similar offensedd. at 1043. It is not one of thadtors that may be presented {
the jury at the penalty phase unal. Penal Code § 190.3. In reviewing the trial court’s grant
petitioner’s 8§ 190.4(e) motion,ehCalifornia Court of Appealoncluded that intercase
proportionality review is neither “required nauthorized in Califoria capital cases.Crew I, 1

Cal. App. 4th at 1603.

Petitioner takes issue with theltf@nia Court of Appeal’s fatual determination that Judge

Schatz considered and relied oe fhcts of other capital casesruling on his § 190.4(e) motion.
Petitioner argues that Judge Schatz did not attridtercase proportiongf review, but merely
made introductory remarks abassues not relevant to his infiate findings, including comments
about other death penalty casesraviich he had presided. Patitier further conteds that Judge
Schatz was simply drawing on his own experiengessessing whether the death penalty was
justified in petitioner’s case.

The California Court of Appeal consideradd rejected petdiner’'s argumentsCrew 11, 1
Cal. App. 4th at 1603-09. It fouridat the “judge’s remagkat the hearing regéthat he actually
placed great reliance on the factghwse other cases, which to him seemed to disclose ‘sometH
in addition.” Id. at 1603-04. Additionallythe California Court of Appeal found that because a
trial judge ruling on a Cal. Penal Code 8§ 190.4gejion “is limited to reveighing the evidence
presented to the penalty phase jury,” the ttidbg’s reliance on his ownxgeriences presiding ove

past capital cases was improp#d. at 1605. The record suppotite findings of the California
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Court of Appeal. AG0010876-80. Accordingly, tBalifornia Supreme Cotls denial of this
claim was reasonable.

Petitioner further argues that even if the tcalirt improperly compared petitioner’s case {o
other capital cases, such error was prejudicial. He contends thie California Court of Appeal
failed to apply a harmless error standard astesd conducted a de novo ewiof the aggravating
and mitigating evidence presented at trial.

Petitioner is mistaken. The California Cbaf Appeal discusgkthe harmless error
standard at length, noting thaetalifornia Supreme Court had negeecified a prejdice test for
the erroneous grant of section 190.4(e) motion, but had adopted a “reasonable probability” tgst
“based on th€hapman harmless error test” for the dahof a sectior190.4(e) motion.See Crew
I, 1 Cal. App. 4th at 1605-1609. It then determitied because the triaburt relied on improper
information and the mitigating famts did not substantially outwgh the aggravating factors, the
correct procedure was to remand the case #olitited purpose of lng the trial judge
reconsider the saon 190.4(e) motionld. at 1607. This procedure is the remedy for prejudicial
error in the adjudication afection 190.4(e) motionsSee Peoplev. Lewis, 50 Cal. 3d 262, 287
(1990);People v. Burgener, 223 Cal. App. 3d 427, 434-35 (1990). In any event, even if the
California Court of Appeal improperly determinee threjudice standard apgigle to its review of
the trial court’s grant of peioner’'s 190.4(e) motion, such ermoes not articulate a federal
constitutional claim cognizable on habe&se, e.g., Turner, 281 F.3d at 871.

Finally, petitioner contends that the Calif@€ourt of Appeal’s decision to remand his
case to the trial court for reemination of his section 190.4(e) motion violated the Double
Jeopardy Clause. He asserts thattrial court’s reduction of his stence to lifewithout parole
was an implied acquittal of theath penalty that barred the imjtaan of the death sentence on

remand.
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Petitioner’s claim lacks mi¢. Cal. Penal Code § 190.4(&)peessly authorizes the appeal
the grant of an applicatiao modify the verdict.ld. (“The granting of the application shall be
reviewed on the People’s appeal . . .”). Petitionds fa cite authority holding that Cal. Penal Co
§ 190.4(e), which clearly contemplates the imposition of the death sentence on remand, violg
Double Jeopardy Claus€f. People v. Burgener, 223 Cal. App. 3d 427, 435 (1990) (reversing
grant of Cal. Penal Code 8§ 19&}{notion, remanding for new mdidation hearing and finding nd
need to discuss appellasmtiouble jeopardy argument).

Petitioner relies instead on seakeUnited States Supreme @bcases, none of which
involve Cal. Penal Code § 190.4(djle cites, for exampl&ullington v. Missouri, 451 U.S. 430
(1981), in which the United States Supreme Couatdished a narrow exception to the general 1
that double jeopardy principles hawe application in the sentencingntext. There, after a capital
defendant in Missouri received &lisentence and subsequemtbtained a new trial, the state
decided to seek the deatlnpéty again. The United Stat&sipreme Court imposed a double
jeopardy bar, finding that the origihsentencing jury's deliberatiohere the hallmarks of a trial or]
guilt or innocence. The jury had been presented avithoice between death or life imprisonment
without parole, as well as stdards to guide their decision, thesecutor had to establish facts
beyond a reasonable doubt, and the evidence was ingodu a separate proceeding that formal
resembled a trialld. at 444-46.Bullington’s holding has never been applied to California’s Pen
Code 8§ 190.4(e) proceedings. Moreowei]ington's holding turned on the trial-like proceedings
of Missouri’s sentencing scheme, which aremetored by Californias Penal Code § 190.4(e)
procedures. Pursuant to Cal. Penal Cotle®4(e), the trial court i€alifornia on remand is
simply required to reconsider the weight telabuld be accorded to aggravating and mitigating

factors. Lang, 49 Cal. 3d at 1045.
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NeitherBullington, nor the other related cases cited bytpeter, compel the result he seek
The California Supreme Court reasonably reddhis claim. Accordingly, it is denied.
7. Claim 41: Denial of Cal. Penal Code §90.4(e) Motion After Remand

Petitioner alleges th#te trial court erred, on meand, by denying his motion for
modification of judgment under C&enal Code § 190.4(e). legues that since Judge Ahern,
who was assigned to petitioner'sseaon remand, did not see the wises at trial, he was required
to defer to Judge Schatz’s praws finding that the mitigatingattors outweighed the aggravating
factors, and the failure to do smwlated his constitutional rightdetitioner further asserts that
Judge Ahern erred by reading the California Cotidppeal’s opinion prior to ruling on the Cal.
Penal Code 8§ 190.4(e) motion, dndfinding that the aggravaiy factors merely outweighed,
rather than “substantially outvggned” the mitigating factorsRespondent contends that the
California Supreme Court reasably denied this claim.

On direct appeal, the California Supe@ourt addressed this claim as follows:

Judge John Schatz presided over defendant's trial. After the jury
returned a verdict of death, thedge granted the automatic motion to
modify that verdict, and he reduced the penalty to life without
possibility of parole. (§ 190.4ubd. (e).) The prosecution appealed.
The Court of Appeal reversed, areinanded the case to the trial court
for the limited purpose afedetermining the motionP¢gople v. Crew
(1991) 1 Cal.App.4th 1591, 1609, 2I®ptr.2d 755.) Because Judge
Schatz was unavailable, the matteas assigned to Judge Ahern.
(People v. Lewis (1990) 50 Cal.3d 262, 287, 266 Cal.Rptr. 834, 786
P.2d 892 [different judge may decidatomatic motion after appeal if
trial judge is unavailable].)

After twice reviewing the transcriptd the trial, reading the Court of
Appeal decision, and hearing argumeitcounsel for both parties,
Judge Ahern denied the automatimotion to modify the penalty
verdict. His findings as to eaaobf the aggravating and mitigating
factors led him to conclude thtite weight of the evidence supported
the jury's finding that the aggrating circumstances outweighed the
mitigating circumstances, and that the verdict was not contrary to the
law or the evidence.

Defendant faults Judge Ahern's nglifor not taking ito consideration
Judge Schatz's previous findingstire prior ruling on the automatic
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motion to modify. We find no error. The Court of Appeal remanded the
case to the trial court for the litad purpose of redetermining of the
motion. Section 190.4, subdivision (e) requires the judge ruling on the
motion to review the evidence andtéke into account and be guided
by the statutory aggravating andtigrting evidence. Judge Ahern did
SO.

Defendant next asserts that gading the Court of Appeal decision
before ruling on the motion, JuelgAhern got guidance from that
decision, which defendant maintaimproperly reviewed de novo the
aggravating and mitigatg factors and describé&thncy as having been
executed in a callous and gruesoma&nner. We reject the contention.
When an appellate court remands a matter to the trial court for
redetermination of a matter, theatrjudge should read the appellate
decision to determine the reviewirtourt's reasons and holding. In
addition, Judge Ahern here statdtat he reviewed the evidence
presented to the jury and did nansider any evidentiary matter that
was not before the jury.

We also reject defendant's contentibat Judge Ahern erred when, in
denying the modification motion, heaid that “the aggravating
circumstances ... outweigh the mitigg circumstances,” instead of
saying that the evidence in aggafion was “so substantial” in
comparison to the mitigating evidence that death was the appropriate
penalty. Judge Ahern used thedaage of seain 190.4, subdivision

(e), which says that the trial cawhould determine whether the jury
properly found that “the aggrawad circumstances outweigh the
mitigating circumstances.” “As a genkrale, we presume that the trial
court has properly followedstablished law.” Reople v. Diaz, supra,

3 Cal.4th 495, 567, 11 Cal.Rptr.2d 353, 834 P.2d 1171.) Here we find
no indication that the trial coudid not understand or properly apply
the controlling legal princigls in ruling on the motion.

Crew, 31 Cal. 4th at 858-59.

To the extent that petitioner alleges thadgle Ahern failed to carry out his duties properly
as a trial judge adjudicating alCBenal Code § 190.4(e) motion, he fails to state a constitutions
claim cognizable on federal habe&ee Turner, 281 F.3d at 871. Even assuming that petitioner
claim is cognizable on federal habeiaacks merit, asliscussed below.

As mentioned in the discussion of claim 8fra, Judge Schatz based his grant of
petitioner’s Cal. Penal Code § 190.4(e) motion, irt,wan a comparison of ¢hfacts of petitioner’s
case to those of other capital ea$ie had presided over dugyinhis years on the bench. AG10877-

79. After the California Court dkppeal reversed Judge Schatziing because he had improperl
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conducted an intercase proportionality revievdgiiAhern was appointed to handle petitioner’s
case. AG002864. Judge Schatz was unavaitsiause he had retired. AG002905. Judge Ah
read the entire transcript of petitionermktwice. AG003058, AG003068, AG003071. He also
heard argument from the parties. AG0011788-827. On July 22, 1993, Judge Ahern denied
petitioner’s Cal. Penal Cod&190.4(e) motion and imposaqudgment of death. AG011828-51,
AGO003131-40. Judge Ahern stated, “ktvito make clear for the rach | have limited my review
of the evidence to that which was available ®jtiry and have not considered any evidentiary
matter not presented to the jury.” AG003132.

Petitioner fails to cit@authority for the propdton that in ruling on his Cal. Penal Code
§ 190.4(e) motion, Judge Ahern was bound by Judbat3s findings. To the contrary, the
California Supreme Court has held that the ceuesk under Cal. Penal Code § 190.4(e) is to
“independently reweigh the evidence of aggrengaind mitigating circumstances and then to
determine whether, in the judgerslependent judgment, the weiglitthe evidence supports the
jury verdict.” People v. Millwee, 18 Cal. 4th 96, 166 (1998). Clegrludge Ahern was required tq
base his ruling on his oweview of the evidence.

Furthermore, Judge Ahern did not err by regdhe California Courdf Appeal’s opinion
reversing Judge Schatz’s ruling petitioner’s original modiéation motion. The California
Supreme Court has acknowledged that inevitable that in theaurse of capital proceedings, the
trial court will become aware of information that is not before the jBepple v. Coddington, 23
Cal. 4th 529, 644-45 (2000), overruled on other ground®ime v. Superior Court, 25 Cal. 4th
1046. 1069 n.13 (2001). The California Supreme Coedymes however, that “a judge is aware
that a § 190.4(e) ruling is to be basebtlyoon the evidence before the juryld. at 645. In his
ruling, Judge Ahern emphasized that he wasgasis decision only on evidence that was beforg

the jury and was exercising his independent jueligt. Petitioner has not rebutted the California
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Supreme Court’s presumptively correct factuatliing that Judge Ahern relied only on proper
factors in ruling on the 8 190.4(e) motioBee 28 U.S.C.8§ 2254(e)(1).

Finally, Judge Ahern did not err by findingatithe aggravating factors outweighed the
mitigating factors instead ofrfding that the aggravating facs were “so substantial” in
comparison to the mitigating ontrsat the jury’s recommendati of death was supported by the
evidence. The “so substantial” standateéaiby petitioner derivesom CALJIC No. 8.88 and
outlines the jury’s task in daetaining the penalty. A judge’stk under Cal. Penal Code § 190.4(
however, is to decide “whether the jury’s findireysd verdicts that the aggravating circumstance
outweigh the mitigating circumesices are contrary to law or the evidence presentas.Cal.
Penal Code § 190.4(e). Petitiondisféo cite any authority for #hproposition that the judge must
find that the aggravatinigctors substantially ousighed the mitigating facts. Judge Ahern did
not err by formulating his cohgsion to mirror the languag# Cal. Penal Code § 190.4(e).

Petitioner has failed to demonstrate thatGadéfornia Supreme Court denial of this claim
was contrary to or an unreasonable applicatif United States Supreme Court law or an
unreasonable determination of fiaets. Accordinglythis claim lacks merit and is denied.

CONCLUSION
For the foregoing reasons, claims 16, 25, 28, 34, 35, 39 and 4dmepD Within 45 days

of the filing date of this Order, the partigsall submit a joint statement outlining a proposed

litigation schedule for the remang claims in petitioner’s petitionA case management conferen¢

will be scheduled if necessary.

T 1SS0 ORDERED.
Dated: August 21, 2020

Lyrone Mg tifecs

Yvonne Gonzalez Rogers
United States District Judge
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