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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ANTONIO GRILLO, No. C-12-04262 DMR

Plaintiff, ORDER GRANTING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT
V. AND DENYING PLAINTIFF’'S MOTION
FOR SUMMARY JUDGMENT
MICHAEL J. ASTRUE,

Defendant.

Plaintiff Antonio Grillo moves for summary judgment to reverse the Commissioner of tl

Social Security Administration’s (the “Commissier’s”) final administrative decision, which found

Grillo not disabled and therefore denied his applications for Title Il Social Security Disability
Insurance Benefits. The Commissioner cross-moves to affirm. For the reasons stated below
court grants the Commissioner’s motion and denies Plaintiff's motion.
I. Procedural and Factual History

Plaintiff first filed for Title Il Social Security Disability Insurance Benefits on Septembet
2009, alleging a disability onset date of January 1, 2007. (A.R. 128-131, 142.) Plaintiff's
application was initially denied on January 4, 2010 (A.R. 68-72) and again on reconsideratior
June 4, 2010 (A.R. 76-81). On July 13, 2010, Plaifiteé@l a timely request for a hearing before §
Administrative Law Judge (ALJ). (A.R. 64-65.)
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After the March 3, 2011 hearing, the ALJ issaedecision finding Plaintiff not disabled.
(A.R. 45-59.) The ALJ determined that Pldinsiuffers from depression and attention deficit
hyperactivity disorder (ADHD), which are severe impairments. (A.R. 50.) The ALJ found thal
Plaintiff’'s mental impairment causes “mild restriction of activities of daily living, moderate
difficulties in maintaining social functioning, [and] moderate difficulties in maintaining
concentration, persistence, or pace.” (A.R. 51.) Although the ALJ determined that Plaintiff iS
unable to perform his past work as an engingeeA.R. 37), he determined that Plaintiff has the
following residual functional capacity (“RFC”):

| find that the claimant has the residual functional capacity to perform a full range

of work at all exertional levels but with certain non-exertional limitations.

Specifically, the claimant is limited to performing primarily simple, routine, and

repetitive tasks involving only simple, work-related decisions and few, if any,

\lévlj)tr)hglace changes. The claimant is also limited to only occasional contact with the
(A.R. 51.) Relying on the opinion of a vocationgpert who testified that an individual with such
an RFC could perform a significant number of jobs existing in the economy, the ALJ concludg
Plaintiff is not disabled. (A.R. 58-59.)

Plaintiff filed a request for review of ¢hhearing on May 23, 2011 (A.R. 6-7), which the
Appeals Council denied on June 13, 2012. (A.R. 1-5.) The ALJ's decision therefore becamsg
final decision of the Commissionefaylor v. Comm’r of Soc. Sec. AdmiB59 F.3d 1228, 1231
(9th Cir. 2011). Plaintiff then filed suit in this court pursuant to 42 U.S.C. § 405(Q).

Il. The Five-Step Sequential Evaluation Process

To qualify for disability benefits, a claimant must demonstrate a medically determinabl
physical or mental impairment that prevents her from engaging in substantial gainful ‘aatigity
that is expected to result in death or to last for a continuous period of at least twelve months.

Reddick v. Chaten,57 F.3d 715, 721 (9th Cir. 1998) (citing 42 U.S.C. § 423(d)(1)(A)). The

impairment must render the claimant incapable of performing the work she previously perforn

! Substantial gainful activity means work tivatolves doing significant and productive physi
or mental duties and is done for pay or profit. 20 C.F.R. 88 404.1510, 416.910.
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and incapable of performing any other substantial gainful employment that exists in the natio

economy. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999) (citing 42 U.S.C. § 423(d)(2)(A)).

88 404.1520, 416.920. The steps are as follows:
1.

20 C.F.R. § 416.920(a)(4); 20 C.F.R. §8§ 404.152@&Kett,180 F.3d at 1098-99.

2.
3.

To decide if a claimant is entitled to benefas ALJ conducts a five-step inquiry. 20 C.F

At the first step, the ALJ considers the claimant’s work activity, if any. If the claimant i
doing substantial gainful activity, the ALJ will find that the claimant is not disabled.

At the second step, the ALJ considers the medical severity of the claimant’s impairme
If the claimant does not have a severe medically determinable physical or mental imp3
that meets the duration requirement in [20 C.F.R.] § 416.909, or a combination of
impairments that is severe and meets the duration requirement, the ALJ will find that t
claimant is not disabled.

At the third step, the ALJ also considers the medical severity of the claimant’s
impairment(s). If the claimant has an impairment(s) that meets or equals one of the lis
20 C.F.R., Pt. 404, Subpt. P, App. 1 [the “lng8"] and meets the duration requirement, t
ALJ will find that the claimant is disabled.

At the fourth step, the ALJ considers an assessment of the claimant’s residual functiot
capacity (“RFC”) and the claimant’s past relevant work. If the claimant can still do his
her past relevant work, the ALJ will find that the claimant is not disabled.

At the fifth and last step, the ALJ considers the assessment of the claimant’'s RFC ang
education, and work experience to see if the claimant can make an adjustment to othg
If the claimant can make an adjustment to other work, the ALJ will find that the claima
not disabled. If the claimant cannot make an adjustment to other work, the ALJ will fin

the claimant is disabled.

lll. Issues Presented
Whether the ALJ erred in rejecting the opinion of Plaintiff's treating physician;
Whether the ALJ improperly rejected the credibility of Plaintiff's allegations; and

Whether the ALJ improperly rejected lay witness testimony.
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IV. Standard of Review
Pursuant to 42 U.S.C. § 405(g), this court has the authority to review a decision by the
Commissioner denying a claimant disability benefits. The ALJ’s underlying determination “wi
disturbed only if it is not supported by substantial evidence or it is based on legal error.”
Magallanes v. Bower881 F.2d 747, 750 (9th Cir. 1989) (internal quotation marks omitted).
Substantial evidence is evidence within the record that could lead a reasonable mind to acce
conclusion regarding disability statuSee Richardson v. Perale®2 U.S. 389, 401 (1971). Itis

“more than a mere scintilla” but less than a preponderducelf the evidence reasonably could

support two conclusions, the court “may not substitute its judgment for that of the Commissioher

and must affirm the decisiolamerson v. Chatefl12 F.3d 1064, 1066 (9th Cir. 1997) (citation
omitted). “Finally, the court will not reverse an ALJ’s decision for harmless error, which exist
when it is clear from the record that the ALJ’s error was inconsequential to the ultimate
nondisability determination. Tommasetti v. Astry®33 F.3d 1035, 1038 (9th Cir. 2008) (citation
and internal quotation marks omitted).
V. Discussion
A. The ALJ’s Evaluation of Dr. Dimas’s Opinions

Plaintiff first argues that the ALJ erredngjecting the opinions of treating physician Dr.

Il be

pt a

J7

2]

Juanita Dimas, Ph.D. regarding his mental limitations in favor of the assessments of nontreating

physician Dr. Maria Kerosky, Ph.D. and nontreating, non-examining physicians Beverley Mo

M.D., Kim Morris, Psy.D., and R.E. Brooks, M.[specifically, Plaintiff argues that the ALJ erred

in formulating his RFC by failing to provide legitate reasons for rejecting Dr. Dimas’s opiniong.

1. Legal Standard
Courts employ a hierarchy of deference to medical opinions based on the relation of th
doctor to the patient. Namely, courts distinguish between three types of physicians: those wi
the claimant (“treating physicians”) and twoegries of “nontreating physicians,” those who
examine but do not treat the claimant (“examining physicians”) and those who neither examir
treat the claimant (“non-examining physicians3ee Lester v. Chate81 F.3d 821, 830 (9th Cir.

1996). A treating physician’s opinion is entitled to more weight than an examining physician’
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opinion, and an examining physician’s opinion is entitled to more weight than a non-examiniry
physician’s opinion.ld.

The Social Security Act tasks the ALJ with determining credibility of medical testimony
resolving conflicting evidence and ambiguitié®eddick 157 F.3d at 722. A treating physician’s
opinion, while entitled to more weight, is not necessarily conclusdagallanes 881 F.2d at 751
(citation omitted). To reject the opinion of an uncontradicted treating physician, an ALJ must
provide “clear and convincing reasond.gster 81 F.3d at 83Gsee, e.g.Roberts v. Shalal&66
F.3d 179, 184 (9th Cir. 1995) (affirming rejection of examining psychologist’s functional

assessment which conflicted with his own written report and test reseksls®0 C.F.R.

8416.927(d)(2); SSR 96-2p, 1996 WL 374188. If another doctor contradicts a treating physici

the ALJ must provide “specific and legitimate reasons” supported by substantial evidence to
discount the treating physician’s opiniobester 81 F.3d at 830. The ALJ meets this burden “byf
setting out a detailed and thorough summary of the facts and conflicting clinical evidence, stg
interpretation thereof, and making findingsReddick 157 F.3d at 725. “[B]Jroad and vague”
reasons do not sufficavicAllister v. Sullivan888 F.2d 599, 602 (9th Cir. 1989). This same
standard applies to the rejection of an examining physician’s opinion aslwster 81 F.3d at

830-31. A non-examining physician’s opinion alone cannot constitute substantial evidence tg

the opinion of an examining or treating physiciBizer v. Sullivan908 F.2d 502, 506 n.4 (9th Ciy.

1990);Gallantv. Heckler 753 F.2d 1450, 1456 (9th Cir. 1984), though a non-examining physiq
opinion may be persuasive when supported by other fackas.Tonapetyan v. Halit42 F.3d
1144, 1149 (9th Cir. 2001) (noting that opinion“hgn-examining medical expert . . . may
constitute substantial evidence when it is consistent with other independent evidence in the r
Magallanes 881 F.2d at 751-55 (upholding rejectimintreating physician’s opinion given
contradictory laboratory test results, reports from examining physicians, and testimony from
claimant). An opinion that is more consistent with the record as a whole generally carries mg
persuasivenessSee?20 C.F.R. §16.927(d)(4).

2. Analysis
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The record contains two opinions by Dr. Dimabo reported that she treated Plaintiff in

weekly psychotherapy sessions from March 27, 2007 to December 3, 2009: a November 25,|200

“Short-Form Evaluation for Mental Disorderaihd a January 8, 2011 “Physical Residual Functidgnal

Capacity Questionnaire.” (A.R. 366-368, 437-441.)
In her 2009 opinion, Dr. Dimas opined that Plaintiff's ability to maintain concentration,

attention, and persistence was “poor,” meaning that “the individual cannot usefully perform o

sustain the activity? (A.R. 368.) She also opined that Plaintiff's ability to understand, remember,

and carry out simple instructions was good to fair, and for complex instructions his ability wag fair

to poor. His ability to perform activities within a schedule and to maintain regular attendance was

good and his ability to complete a normal workday and workweek without interruptions from

psychologically based symptoms was unlimited. He also had a fair ability to respond appropfiate

to changes in a work setting. (A.F. 368.) Riéis prognosis was “guarded.” (A.R. 368.)

In her January 2011 opinion, Dr. Dimas diagndBkintiff with major depressive disorder.

She wrote that he exhibited a depressed mood, decreased interests, concentration, and eneigy,

disregulation, isolation, and history of suiciddation. (A.R. 437.) She noted that he had an

“[a]bnormal neuro psych eval consistent with right hemispheric damage, [secondary to] remote

traumatic brain injury that likely resulted in developmental delays [and] [Attention Deficit Disofder

(ADD)].” She opined that Plaintiff's prognosis was fair. (A.R. 437.) His recommended treatment

included cognitive behavioral therapy, medication prescribed by a psychiatrist, and referrals for a

“neuro psych” evaluation and neurologicadeination. (A.R. 438.) Dr. Dimas opined that

Plaintiff's symptoms were severe enough to constantly interfere with his attention and concentrat

and that he was severely limited in his ability to deal with work stress. (A.R. 438-439.) She also

noted that she had first seen Plaintiff in March 2007 and that his symptoms were “long standing

that time. (A.R. 441))

2 Dr. Dimas’s 2009 opinion included a “check thex” format with the following additiondl

descriptions: “fair” was defined as “[t]he evidEsupports the conclusion that the individual’s capgcity
to perform the activity is impaired, but the degesé&nt of the impairment needs to be further

described.” “Good” was defined g¢he effects of the mental disder do not significantly limit the
individual from consistently and usefully perfongithe activity.” “Unlimited” was defined as “[t]he
mental disorder does not affect the ability to perform this activity.” (A.R. 368.)
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The ALJ acknowledged and summarized Dr. Dstsd@wo opinions. He explained that he

did not give significant weight to the 2009 opinion because Dr. Dimas did not “document positive

objective clinical or diagnostic findings to support her assessment” and there were no treatm
notes even though Dr. Dimas had held weekly fhesessions with Plaintiff. (A.R. 56.) The ALJ
also found that Dr. Dimas’s opinion was not cotesiswith the record as a whole, including
diagnostic testing results and Plaintiff's self-described activities of daily living. (A.R. 56.) As
2011 opinion, the ALJ declined to give any weight to the opinion because Dr. Dimas had not
Plaintiff since 2009 and because the assessment was not consistent with the record as a wh
(A.R. 56.) The ALJ rejected Dr. Dimas’s opiniandavor of the opinions of examining physician
Dr. Kerosky and nontreating, non-examining phiggis Drs. Morgan, Morris, and Brooks, who
each found that Plaintiff could perform at least simple instruction 3o that he was no more
than moderately impaired in his ability to maintain adequate attention and concentration. (A.
seeA.R. 358 (“[Plaintiff] would have mild difficultyo maintain adequate attention/concentratior

(Kerosky)); 369-374 (no relevant limitations (Morgan)); 383, 386 (moderate difficulties in
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maintaining concentration, persistence, or pace; not significantly limited in the ability to maintain

attention and concentration for extended periods (Morris)); 427 (“has problems with . . .
concentration” (Brooks).)

As Dr. Dimas’s opinions were contradictiey the opinions of Drs. Kerosky, Morgan,
Morris, and Brooks, the ALJ was required to provide “specific and legitimate reasons” suppof
substantial evidence to discount Dr. Dimas’s opiniddse Lester81 F.3d at 830. Upon review of
the record, the court concludes that the ALJ did not err with respect to Dr. Dimas’s opinions.
the ALJ noted that the 2009 and 2011 assessments were not consistent with the record as a

including Plaintiff's self-described activities of dallying and diagnostic testing results. (A.R. 5

® Drs. Morris, Morgan, and Boks each opined that Plaintiff could perform simple and s
complex tasks. SeeA.R. 373 (Plaintiff retains “ability to gaplete simple and some complex tas
(Morgan)); 388 (Plaintiff has “sufficient ability ttnderstand and remember simple and some con
instructions” (Morris)); 426 (“fair ability to d@omplex tasks” (Brooks)).) The ALJ gave “so
weight” to their assessments of Plaintiff’s fulocial limitations but did not accept their conclusion
Plaintiff has the “ability to understand and remember some complex instructions,” finding it incor
with the record as a whole. (A.R. 56.)
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As to Plaintiff's activities of daily living, the ALJ noted that Plaintiff reported driving; spending
to six hours per day on the computer searching for jobs; frequent reading of science fiction,
constitutional law, and aviation technology; weekly ballroom dancing and participation in
Toastmasters. (A.R. 53.) Plaintiff also reportadng for his personal needs, doing weekly grog
shopping, and performing household chores. (A.R. 53.) The ALJ noted that these activities
inconsistent with Plaintiff's allegations ofsdibling functional limitations, and specifically noted
that “some of the physical and mental abilities and social interactions required to perform the
activities are the same as those necessary to obtain and maintain employment.” (A.R. 53.) §
in direct contradiction to Dr. Dimas’s 2011 opinithvat Plaintiff was “severely limited in his ability
to deal with work stress,” (A.R. 439), Plaintifilnself indicated that he was “average” at handlin
stress.” (A.R. 167.) Plaintiff disputes the At &haracterization of his activities. However, as
discussed further below, the ALJ’s interpretation of the evidence regarding Plaintiff's daily ac
was rational, and thus supports his decision to discount Dr. Dimas’s opisieaBurch v.
Barnhart 400 F.3d 676, 680-81 (holding that a court must “uphold the ALJ’s decision where t
evidence is susceptible to more than one rational interpretation.” (qivdiggllanes 881 F.2d at
750) (quotation marks omitted)).

Regarding diagnostic testing results, the ALJ discussed two consultative examinationg
November 2009 as well as a July 2007 neuropsychological examination. Dr. Kerosky, a
psychological consultative examiner, examined Plaintiff in November 2009. (A.R. 353-359.)
performed a complete psychological evaluation/hygtoental status examination of Plaintiff and
administered four tests. She diagnosed Plamitti recurrent, severe major depressive disorder
(A.R. 358.) Noting the results of his 1Q tesite stated that Plaintiff appeared to function
intellectually in the “average to high average rahgith a very superior fund of knowledge and
knowledge of conventional standards of behavior/judgment. (A.R. 358.) She noted that he
performed in the average range on verbal memory tasks and in the average to high average
visual memory tasks. Dr. Kerosky concluded tffitom [a] cognitive staadpoint,” Plaintiff would
be able to “maintain adequate pace and persistence to perform simple, repetitive tasks,” and

have only “mild difficulty to maintain adequate attention/concentration.” (A.R. 358.) She alsq

five

ery

fVere

Curtl

QL

iviti

frol

She

Fang

WOl




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

concluded that Plaintiff’s ability to interact appropriately with the public, coworkers, and
supervisors would be mildly impaired. (A.R. 358.)

Dr. Farah M. Rana, a neurologist, examifdaintiff later in November 2009. (A.R. 360-
363.) She stated that Plaintiff presented with some cognitive difficulties, but that he scored 2
30 on a “superficial” mini-mental exam. (A.R. 362.) In her opinion, Plaintiff's severe depress
very likely contributed to his memory problentShe noted that given Plaintiff's memory problem
“he would have difficulty doing a job in NASA, batherwise he should be able to function withg
any problem.* (A.R. 362-363.) The assessments of Drs. Kerosky and Rana are inconsistent
Dr. Dimas’s opinion that Plaintiff could not “usdly perform or sustain” his concentration,
attention, and persistenceSeeA.R. 368.)

The ALJ also discussed a July 2007 exatmmeof Plaintiff by neuropsychologist Nancy
Canning, Psy.D., and a July 2009 neuro-optometricuatiah by the Binocular Vision Clinic at thg
University of California, Berkeley. (A.R. 54, 210-218, 306-307.) Dr. Canning, who administe

battery of tests, concluded that Plaintiff's cognitive deficits were consistent with a history of

probable traumatic brain injury that likely resulted in developmental delays and attention defi¢

disorder. (A.R. 215.) Dr. Canning made a nundfedinical findings, but did not translate them
into functional limitations. Her findings includeathPlaintiff would have difficulty focusing and
sustaining attention, but other of her findings include intact verbal and visuospatial fluency,
improved attention with more salient stimuli, efficient and accurate mental arithmetic, good
sequencing skills, average verbal abstract reasoning skills, average memory for contextual
information, and strong work ethic and knowledgsaial norms. (A.R. 215.) In sum, although
Dr. Canning’s opinion provides some support forMimas’s opinion about Plaintiff's difficulty in

sustaining concentration, in light of the entieeord, the court finds that her opinion is not

* The ALJ also rejected portions of Dr. Kekgsaind Dr. Rana’s opinions. Specifically, the A
did not accept Dr. Kerosky’s opinion that Plaintiff'sla to withstand the sti®s of a routine workda
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would be moderately to markedly impaired, (A.R. 358), nor Dr. Rana’s opinion that Plaintiff’

depression would greatly affect his daily activitig&.R. 57.) While Plaintiff challenges the ALJ
rejection of these portions of their opiniorsedPl.’s Mot. 17 n.2, 19), he does so merely in passing
does not explain how the ALJ's acceptance ofeéhggsinions would have impacted the ultim
nondisability determination.
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inconsistent with the opinions of Drs. Kekgsand Rana, who each found that Plaintiff was not
markedly impaired in concentration.

Similarly, following two visual perceptual ssnings in 2009 at the Binocular Vision Clini

N
>

Plaintiff's testing showed reduced results in salareas. (A.R. 306-307.) Based on Plaintiff’'s tgst

results, the Clinic recommended that Plaintiff “work in less visually demanding environments
where visual accuracy/details are de-emphasized.” (A.R. 308.) Again, while this testing gen

showed deficiencies in Plaintiff's visual perception skills, the clinic did not translate its finding

or
brall

S int

functional limitations that are inconsistent with the opinions of Drs. Kerosky and Rana. Thergfore

the ALJ’s finding that Dr. Dimas’s opinions were inconsistent with the record as a whole is

supported by substantial evidence. Further, Dr. Dimas’s opinions were contradicted by the o

pini

of Drs. Morgan, Morris, and Brooks, whose opinions may serve as substantial evidence as they ¢

consistent with other independent evidence in the record, as noted by the ALJ, (A.8e&6).
Lester 81 F.3d at 831.
The ALJ also noted that Dr. Dimas’s 2009rapn did not document objective clinical or

diagnostic findings to support her assessment. .(B6R Plaintiff contends that it was the ALJ’'s

“duty to conduct an appropriate inquiry,” and theg ALJ should have recontacted Dr. Dimas if he

needed the underlying treatment records. (Pl.’s Mot. 16 (¢&inglen v. ChateB0 F.3d 1273,
1288 (9th Cir. 1996).) However, an ALJ is required to recontact a physician “only if the doctd
report is ambiguous or insufficient for the ALJ to make a disability determinati®aytiss v.
Barnhart 427 F.3d 1211, 1217 (9th Cir. 2005). Here, the ALJ, with support in the record, fou
evidence adequate to make a determination regarding Plaintiff's disability. Therefore, he did

have a duty to recontact Dr. DimaSee id

q‘-
[7)]

hd tl

not

In sum, the court finds that the ALJ provided specific and legitimate reasons supported by

substantial evidence to reject Dr. Dimas'’s opinions.
B. Plaintiff's Credibility
Plaintiff next argues that the ALJ impropeféjled to credit Plaintiff's testimony regarding

the nature and extent of his functional limitations. According to Plaintiff, the ALJ erred in

10
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discounting Plaintiff's testimony as partially credible because he failed to provide clear and
convincing reasons for rejecting his testimony.

In general, credibility determinations are the province of the ALJ. “Itis the ALJ’s role t
resolve evidentiary conflicts. If there is more than one rational interpretation of the evidence,
ALJ’s conclusion must be upheldAllen v. Sec’y of Health & Human Servg26 F.2d 1470, 1473
(9th Cir. 1984). An ALJ is not “required to beleevery allegation of disabling pain” or other
nonexertional impairment-air v. Bowen 885 F.2d 597, 603 (9th Cir.1989) (citing 42 U.S.C. §
423(d)(5) (A)). Nevertheless, the ALJ’s credibility determinations “must be supported by sped
cogent reasons.Reddick 157 F.3d at 722 (citation omitted). If an ALJ discredits a claimant’s
subjective symptom testimony, the ALJ must articulate specific reasons for doiGgegger v.
Barnhart 464 F.3d 968, 972 (9th Cir. 2006). In evaluating a claimant’s credibility, the ALJ ca
rely on general findings, but “must specifically identify what testimony is credible and what
evidence undermines the claimant’s complaintd.”at 972 (quotations omitted§ee also Thomas
v. Barnhart 278 F.3d 947, 958 (9th Cir. 2002) (ALJ must articulate reasons that are “sufficien
specific to permit the court to conclude that the ALJ did not arbitrarily discredit claimant’s
testimony.”). The ALJ may consider “ordinary techniques of credibility evaluation,” including
claimant’s reputation for truthfulness and inconsistencies in testimony, and may also conside
claimant’s daily activities, and “unexplained or inadequately explained failure to seek treatme
to follow a prescribed course of treatmen&molen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996)
The determination of whether or not to accept a claimant’s testimony regarding subjective sy
requires a two-step analysis. 20 C.F.R. 88 404.1529, 416928en 80 F.3d at 1281 (citations
omitted). First, the ALJ must determine whether or not there is a medically determinable
impairment that reasonably could be expected to cause the claimant’s symptoms. 20 C.F.R.
404.1529(b), 416.929(bEmolen 80 F.3d at 1281-82. Once a claimant produces medical evidg
of an underlying impairment, the ALJ may not discredit the claimant’s testimony as to the se\

of symptoms “based solely on a lack of objeetimedical evidence to fully corroborate the allege
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severity of” the symptomsBunnell v. Sullivan947 F.2d 341, 343, 346-47 (9th Cir. 1991) (en banc)
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(citations omitted). Absent affirmative evidence that the claimant is malingetiegALJ must
provide specific “clear and convincing” reasons for rejecting the claimant’s testinsonglen 80
F.3d at 1283-84.

Here, the ALJ found that Plaintiff's “medically determinable impairments could reasong
be expected to cause the alleged symptoms; however, the claimant’s statements concerning
intensity, persistence and limiting effects of these symptoms are not credible to the extent tha
are inconsistent with the above residual functional capacity assessi(A.R. 53.) The ALJ
considered the evidence for making this determination, and gave clear and convincing reaso

supported by substantial evidence for failing to fully credit Plaintiff's credibility. First, the ALJ

explained that while Plaintiff was “partially credible,” many of his self-described daily activitie$

“such as driving, spending five to six hours per day on the computer, frequent reading, and w
ballroom dancing, are inconsistent [with] his allegations of disabling functional limitations.” (A
53.) The ALJ also noted that Plaintiff repet performing weekly grocery shopping, household
chores, and participation in Toastmasters. (A.R. 53.)

Plaintiff argues that the ALJ’s characterizatmfrhis statements about his daily activities g
not convey the depth and extent of his functional limitations. Specifically, Plaintiff notes that
testified that he had a difficult time staying toack while reading, usually finding that he was
“reading the same thing over and over again.” (R®) However, as the ALJ noted, Plaintiff alg

acknowledged that he ultimately finishes what he reads. (A.R. 29 (“I get through it, but it takg

bly
the
t th

p

eek

\.R.

id

o

ES —

takes a long time”).) As to the time he spends on the computer looking for a job, Plaintiff testifiec

that he makes numerous mistakes completing online applications and the applications get re
and that it sometimes takes him days or over a week to complete and file one application. (A
34.) He also points to his testimony about walking two dogs twice a week; he testified that h¢
not do this on a full time basis because he feels “like [he’s] on some sort of cognitive overloa
[he’s] done.” (A.R. 36.) Although this evidence is susceptible to an interpretation more favorn

Plaintiff, the court cannot say that the ALJ’s interpretation was not rational. A court must “up

® The ALJ did not conclude that plaintiff was a malingerer.
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the ALJ’s decision where the evidence is susceptible to more than one rational interpreSseon
Burch 400 F.3d at 680-81 (quotidagallanes 881 F.2d at 750) (quotation marks omitted).

The ALJ also noted that the diagnostic testing results, including Dr. Kerosky’s Noveml
2009 report, did not support Plaintiff's alleged dsgof impairment. (A.R. 53.) As discussed
above, Dr. Kerosky performed a complete exation of Plaintiff, including a psychological
evaluation, a mental status exam, and a batteigstd. Plaintiff showed minimal abnormalities a
scored average to above average results in all but one of the tests. (A.R. 355-357.) Dr. Kerg
concluded that “[flrom [a] cognitive standpoint,” Ri&ff would be able to “maintain adequate pa
and persistence to perform simple, repetitive tasks,” and would have only “mild difficulty to
maintain adequate attention/concentration.” (A888.) Similarly, Dr. Rana opined that Plaintiff
“would have difficulty doing a job in NASA, butloérwise he should be able to function without
any problem.” (A.R. 362-363.) The ALJ also cited the July 2009 evaluation by the Binocular
Vision Clinic, in which the Clinic recommended that Plaintiff “work in less visually demanding
environments or where visual accuracy/details are de-emphasized.” (A.R. 308.)

The ALJ considered all of the above factors in concluding that Plaintiff’'s testimony was
fully credible. The court finds that the ALJ provided clear and convincing reasons supported
substantial evidence for his decision.

C. Lay Witness Credibility

Finally, Plaintiff also alleges that the ALJ failed to give proper weight to a letter submit
by Plaintiff’'s brother.

“In determining whether a claimant is disabled, an ALJ must consider lay witness testi
concerning a claimant’s ability to workBruce v. Astrug557 F.3d 1113, 1115 (9th Cir. 2009)
(citations and quotation marks omitted). Ordilyaan ALJ must provide specific reasons,
“germane to each witness,” to reject the testimony of a lay withdsgcitations and quotation
marks omitted). “Inconsistency with medical evidence is one such reaBawliss 427 F.3d at
1218 (citation omitted).

Evelio Grillo submitted a letter dated February 28, 2011 in which he detailed his

observations of Plaintiff’'s condition over the last ten years and gave his opinion that he did n¢
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believe “that [Plaintiff] is capable of obtaining steady employment, or working any job unless
is substantial improvement in his condition.” (A.R. 201-202.) The ALJ stated that he found tl
letter credible “only to the extent it is consistent with the conclusion that the claimant can do
as described herein.” (A.R. 53.) He noted thatl¢hter did not add significant details to Plaintiff’
own allegations, and that the symptoms reported by Plaintiff’'s brother were within the assesg
RFC. Specifically, Plaintiff's brother obsexd that Plaintiff’'s executive functioning had
deteriorated and “appears to have worsened his depression and to have compounded his so

awkwardness.” (A.R. 202.) The ALJ also noted #wa# lay witness, Plaintiff’'s brother was not

ther
e

vork

[

ed

cial

competent to make a diagnosis or argue the severity of Plaintiff's symptoms relative to his inabilit

to work, and that as a family member, his opini@as not unbiased. (A.R. 53.) While “the fact th

a lay witness is a family member cannot be a ground for rejecting his or her testi@mmyegih 80

at

F.3d at 1289, the ALJ did not discount the letter solely on this basis. The ALJ provided specific &

germane reasons to reject Plaintiff's brother’sesteents. The court finds that the ALJ’s rejectior]
the letter is supported by substantial evidence and was not error.
VI. Conclusion
For the foregoing reasons, the court finds thatALJ’s decision that Plaintiff was not
disabled was supported by substantial evidence in the record and in accordance with law.
Accordingly, the court grants Defendant’s nootifor summary judgment and denies Plaintiff's

motion for summary judgment.

IT 1S SO ORDERED.

Dated: June 3, 2014

14

of




