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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SANDRA M CKINNON, ET AL.,
Case No. 12-cv-04457-YGR
Plaintiffs,
ORDER GRANTING MOTION TO INTERVENE
V. AND FILE FIFTH AMENDED COMPLAINT;
DENYING MOTION FOR CLASS
DOLLAR THRIFTY AUTOMOTIVE GROUP, CERTIFICATION; DENYING MOTIONTO
INC.,ET AL., EXCLUDE EXPERT ASMOOT
Defendants. Re: Dkt. Nos. 168, 169, 188

Plaintiffs' bring this putative class action agsti defendants Dollar Thrifty Automotive
Group, Inc., Dollar Rent-a-Car, Inc., and DTGeogttions, Inc. The gravamen of the case
concerns defendants’ alleged practice of seltimitjsion or liability damage waiver policies
(“LDW”) in connection with vehicle rentals tolaintiffs without provding adequate notice
(through signage, oral statements, and othenilsd)the coverage might be duplicative of other
policies (e.g., through auto insucanor credit card protection pEnalready held by plaintiffs.

Plaintiffs now move this Court to alloRoger Tien and Jaime Gavilan Cabello (the
“Putative Intervenors”) to intervene in thisdjition and for permission to file a fifth amended
complaint (Dkt. No. 168-1, “5AC”). (Dkt. No. 168Also before the Court is plaintiffs’ motion to
certify a class with Putative Intervenorstihs named representatives. (Dkt. No. 169.)

Specifically, plaintiffs seek toertify the following class:

All persons who reside in the Unit&dates who, since January 1, 2009, obtained

! The putative class action winstituted by Sandra McKinnon. (Dkt. No. 1.) The First
Amended Complaint added Kristen Tool as a mhplaintiff. (Dkt. No. 26.) On November 18,
2005, the Court granted the unopposed request by déeBasker and Chanh Tran to intervene i
the case and file a Fourth Amended Complaint ngrthem as Plaintiff-Intervenors. (Dkt. No.
148.) Now, Roger Tien and Jaime Gavilan Qlalbdegave moved to intervene as Plaintiff-
Intervenors. (Dkt. No. 168.) Fpurposes of clarity, th€ourt herein refers tall six individuals
collectively as “plaintiffs.”
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a rental car from a Dollar or Thriftyméal car location opetad by defendants at
one of the following locations in tHgtate of California: Los Angeles

International Airport, Lindbergh Field (Sdiego) InternationidAirport, or John
Wayne (Orange County) International part, where the location failed to post
signage regarding Loss Damage Waiv&D¥W”) in the manner required by Cal.
Civ. Code Section 1936(g)(1), and who were charged for LDW, excluding those
who (a) were part of a prgaid tour reservation @pproved LDW as part of a
membership program; (b) made a claim and received full coverage under LDW,;
and (c) received a full refund.

Finally, also before the Courtdefendants’ motion to exclude thecthration of plaintiffs’ expert
Dr. Lichtenstein. (Dkt. No. 188.)

Having carefully considered the papers submitted, the record in this case, and the
arguments of counsel, and for the reasmidorth more fully below, the CoUBRDERS as
follows: The CourGRANTS plaintiffs’ motion to allow Roger Bn and Jaime Gavilan Cabello to
intervene and plaintiffs’ motion to file a fifth amended complaint. The d@Entes plaintiffs’
motion for class certification ardENIESASM 00T defendants’ motion to exclude the testimony
of Dr. Lichtenstein.

|.  BACKGROUND

The Court adopts the Background sectioitsrorder on March 8, 2016 denying class
certification (Dkt. No. 166, “March Brder,” at 3—7), and adds tfalowing facts relevant to the
instant motions.

Plaintiffs ask the Court to allow Tien andli&o to intervene ithis litigation, and to
certify a class with the same as the named repiases. With respect to Mr. Tien, plaintiffs
allege that on or about January 24, 2014, MenTaused to be made an online reservation
through Expedia to rent a caoim [d]efendants at the Thrifty location at the Los Angeles
International Airport.” (5AC { 34.Plaintiffs further allege that aio point, either online or in-
person, did Mr. Tien see any signs or receiwelarochure or pamphletarning him that “LDW
was optional and that it could digate his own auto insurancelddDW coverage provided by his
credit card.” [d. at 1 35—-36.) As a result, plaintitifege that Mr. Tien was overcharged by
over $120.00.

With respect to Mr. Cabello, plaintifldlege that on orteut October 18, 2015, Mr.

Cabello “caused to be made an online reservation through Carttawést a car from
2
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[d]efendants at their Dolldocation at the Los Angeles International Airportld. (@t § 38.)
Plaintiffs further allege that at no point, eitlogline or in-person, ditir. Cabello see any signs
or receive any brochure or pamphlets warrimg that “LDW was optional and that it could
duplicate [his] own auto insurance or LDMverage provided by a credit cardld.(at { 39—-40.)
As a result, plaintiffallege that Mr. Cabellwas overcharged by over $260.00.
[I.  MOTION TO INTERVENE
A. Lega Framework

Plaintiffs move this Court to allow Roger Tiand Jaime Galvan Cabello to intervene as
right pursuant to Federal Rule of Civil Prdcee 24(a), or, in the aligative, to intervene
permissively pursuant to FederallRof Civil Procedure 24(b)(1):

Under Federal Rule of Civil Procedure 24(a)applicant seeking inteention as of right
must show either that he has an “unconditional right to intervene by a federal statute” or that
meets the following factors: (i) applicant sharesnéerest relating to the property or transaction
that is the subject of the action; (ii) applicansssituated that dispiog of the action may as a
practical matter impair or impede the movant’s &ptld protect such interest; (iii) and no existing
parties adequately represent applicant’s ister€ed. R. Civ. P. 24(a). Additionally, the
applicant’'s motion must be timely5ee Donnelly v. Glickmaa59 F.3d 405, 409 (9th Cir. 1998).
Failure to satisfy any one of the requirementatal to the application,ra a court need not reach
the remaining elements if onethie elements is not satisfie®erry v. Prop. 8 Official
Proponents587 F.3d 947, 950 (9th Cir. 2009).

Under Federal Rule of Civil Procedure 24(b)(1), an applicant, on timely motion, must
show either that he has a conditibright to intervene pursuant tof@deral statute or that he “has
a claim or defense that shares with the maima@ common question of law or fact.” Fed. R.
Civ. P. 24(b)(1). In exercisintpeir discretion, courtshould “consider wéther the intervention
will unduly delay or prejudice the adjication of the original partrights.” Fed. R. Civ. P.
24(b)(3);see also In re Benny91 F.2d 712, 722 (9th Cir. 1986).

2 With regards to the timeliness of the motions, both the motions to intervene and the
motions for class certification were filed purstiamthis Court’'s March 8 Order, which ordered
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B. Discussion
1. Intervention asof Right

Plaintiffs do not argue thahg federal statute grants either Tien or Cabello a right to
intervene in this action. Rathehey argue that Tien and C#lbeotherwise meet the factors
enumerated in Federal Rule of Civil Procedure R#(antervene as of right in this action. The
Court disagrees.

Plaintiffs have not demonstrated that th&position of this miger would “impair or
impede” Tien or Cabello’s ability to protect thewn interests. Witlhegards to this factor,
plaintiffs are essentiallarguing that the motion for class ced#tion may be negatively impacted
if either Tien or Cabello were not allowed tdéarvene. However, the focus of the Rule 24(a)
inquiry is on whether any inteseof the putative intervenorsowld be impaired. Here, Cabello
and Tien could each opt out of any class thay be certified anlitigate their claims
independently. In such cases, courts have fousidotlitative intervenormdo not have a right to
intervene pursuant to Rule 24(&8ee In re: Volkswagen “Cém Diesel” Marketing, Sales
Practices, and Prods. Liab. LitigNo. MDL 2672-CRB, 2016 WL 4376623, at *4 (N.D. Cal. Aug.
17, 2016) (finding no intervention as of right whergative intervenor could opt out of the class
settlement and litigate claims independentge also Zepeda v. PayPal, Indo. 10-CV-02500-
SBA, 2014 WL 1653246, at *6 (N.D. Cal. Apr. 23, 2014) (citing cases).

Because neither Cabello nor Tien satisfiesrdgirement, the Court finds that neither ha
the right to intervene, anddlCourt need not address thenaening Rule 24(a) factorsSee Perry
587 F.3d at 950.

2. Permissive Intervention

Alternatively, plaintiffs ask this Court to alloTien and Cabello to intervene permissively

pursuant to Rule 24(b)(1). The Court azkfies each putative intenor separately.
a. Roger Tien

Tien seeks to intervene in this litigation,rging similar claims against defendants arising

that any amended motions for clasgitieation be filed by May 3, 2016.

4
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out of his rental from a Thrifty store at L&sigeles International Agort (“LAX”) in January
2014. Tien brings no new causesaofion, but, unlike other plaintifi& this action, rented from a
Thrifty store rather than a Dollatore. Defendants argue that, ois thasis, Tien should not be
allowed to intervene, even permissively.e8ifically, defendants arguhat Tien would unduly
expand the litigation by including Thrifty locations, st have not been paof the litigation.

Defendants primarily rely on the court’s decisiomMitier v. Ghirardelli, No. 12-CV-
04936-LB, 2013 WL 6776191 (N.D. Cal. Dec. 20, 2013)thht case, the court allowed plaintiff
to intervene with respect to the existing claims,drried plaintiff's attept to raise new claims
related to new products also produced by the defendidrat *10. The court found that the new
claims involved “many new products sold in difat grocery store defeents, marketed by
different departments within Ghirardelli, anddsto different consumers” and also involved
“[d]ifferent legal issues.”ld. at *11.

Tien’s addition of the Thrifty location at LAXould not, however, result in the same suc
expansion. For one, Tien does netlsto raise any new legal issudsen seeks to raise the same
causes of action against defendants as the othietifft in the action. Additionally, although the
Thrifty and Dollar stores occugifferent locations at LAX, they are managed by the same
person. $eeDkt. No. 187-16, Tankha Decl. 1 (indicatithgt he is the Seor Director of
Operations at LAX for the Dollar Thrifty Autoniwe Group, Inc.).) Thudp the extent Tien
would require additional discokg it does not appear thstich discovery would be unduly
burdensome or cause signifitaelays in the litigatior.

Accordingly, the CourGRANTS plaintiffs’ motion to allow Roger Tien to intervene as a
plaintiff in this litigation.

b. Jaime Gavilan Cabello

With regards to Cabello, defendants do rmitend that Cabello doest have a “claim or

® Plaintiffs have also represented thihough discovery haommmenced, defendants
have not yet produced significant key informatigudditionally, other pre-trial dates have yet to
be set thus reducing any likelygpudice to defendants that maysarfrom Tien’s intervention and
the addition of discovergelated to Thrifty.
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defense that shares with the main action a comgquestion of law or fact.” Fed. R. Civ. P.
24(b)(1). Cabello, like the other plaintiffs ingraction, claims that defendants unlawfully sold
him LDW as part of his car rental transactiomdollar store at LAX in October 2015. Rather,
defendants argue that allowing Cabello to inteeywould cause undue deknd prejudice to the
other parties because he, unlike tther parties in this litigation, is subject to an arbitration
provision. According to defendants, allowing Cab#&tiantervene would ‘&quire the parties to
pause and engage in motion practice concerniraglatration provision tat would not apply to
any other party.” (Dkt. No. 175 &4.) As defendants indicate, eviethe Court were to find that
Cabello’s claims were not subject to arbitatisuch a ruling would hexmediately appealable
pursuant to 9 U.S.C. § 16(a).

However, defendants do not explain why the Cauaild not be able to stay claims as to
Cabello pending the arbitration and continue witirak relative to plaiiffs who are not subject
to arbitration. See, e.gln re TFT-LCD (Flat Panel) Antitrust LitigNo. 09-CV-05609-SI, 2011
WL 2650689, at *9 (N.D. Cal. July 6, 2011) (“In light of the many parties associated with this
multidistrict litigation, as well as the significasmnount of time between now and the scheduled
trial date, the Court ays all litigation between Nokia and AUO that involves purchases made b
Nokia from AUO and Nokia remains free to pue litigation with tle other alleged co-
conspirators.”). Thus, should defendants moveotopel Cabello into arbitration and succeed, tf
Court could still proceed with the chas of the non-arbitrating partieSee Moses H. Cone Mem.
Hosp. v. Mercury Constr. Corp460 U.S. 1, 20 n.23 (1983) (holdingatht is within the court’s
discretion to stay, or ngthe “litigation among the non-arkating parties pending the outcome of
the arbitration”). In such a circumstance, theoeild be no prejudice or ty with respect to the
other parties in the litigatich.

Accordingly, the CourGRANTS plaintiffs’ motion to allow Jaime Gavilan Cabello to

intervene permissively in this action.

* In the parties’ motion and opposition pepehe parties dedicated several pages of
argument as to whether the arbitration provisicenforceable as to Cabello. The Court takes n
position as to that issue at this time.

e
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[11.  MoTioNTO FILE FIFTH AMENDED COMPLAINT

In the Ninth Circuit, leave to amend “shdule granted ‘unless amendment would cause
prejudice to the opposing party,asught in bad faith, is futil@r creates undue delayYakama
Indian Nation v. State dVash. Dep’'t of Revenu#76 F.3d 1241, 1246 (9th Cir. 1999¢e also
Garrison v. Oracle Corp.No. 14-CV-04592-LHK, 2015 WL 1849517, at *5 (N.D. Cal. Apr. 22,
2015). Courts have found amendment to be ap@tepiwvhere plaintiffs’ claim the addition of a
new named plaintiff is “essentitd the success of th[e] actionSee Dominguez v.
SchwarzeneggeNo. 09-CV-2306, 2010 WL 3447691, at (i9.D. Cal. Aug. 30, 2010). And
where that new named plaintiff is a membethaf proposed class “pretisly identified, and does
not raise any new claims,” courts have found tledendants will not be prejudiced for lack of
notice. Id. Here, Cabello and Tien raise no new caugeaction and fall whin the broad class
proposed by plaintiffs.

Defendants’ primary argumentaigst allowing plaintiffs to file a fifth amended complaint
is that it would cause undue delay and prejudiaefendants at this late stage of the litigation.

However, as discussed abovaiptiffs filed a motion to intervene and file a fifth amended

complaint to comply with the Court’'s March 8 Ordehich instructed them as to the deficiencies

in their previous motion for class certification. that end, the Court does not find that the filing
of a fifth amended complaimtould create undue delay hére.

Thus, the CourGRANTS plaintiffs’ motion for leave tdile a fifth amended complaift.

® Defendants also argue that the Court sheukrcise its discreth and deny the request
to file a fifth amended complaint because it would be futile as to Cabello who is subject to an
arbitration provision. For the same reasons the Court rejected that argument with regards to
motion to intervene, the Court also @gethat argument in this context.

® Defendants also argue that plaintéfeould be barred from including in the fifth
amended complaint claims and theories alrea@gted by the Court. Such arguments, however
are better reserved for a motionstoke. Additionally, as platiffs indicate, some of the
allegations of which defendants complain remainviaaté as to each plaintiff's individual claims.
Should the 5AC however, include claims and alliegs that bear no furer relevance in this
action, the Court will entertaia motion to strike the same.

7
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V. MoTioNTO CERTIFY CLASS
A. Legal Framework

Under Federal Rule of Civil Procedure 23¢ag Court may certify a class only where “(1
the class is so numerous thahpter of all members is impractidab(2) there are questions of law
or fact common to the class; (3ethlaims or defenses of the repentative parties are typical of
the claims or defenses of thass$; and (4) the representativeties will fairly and adequately
protect the interests of the class.” Fed. R. Ci23a). Courts refer to éise four requirements as
“numerosity, commonality, typicality[,]Jred adequacy of representatiorMazza v. Am. Honda

Motor Co. Inc, 666 F.3d 581, 588 (9th Cir. 2012). In adzufitto the four requirements set forth in

Rule 23(a), most courts have iheggl an additional threshold requirement that the members of the

class be readily ascertainablBee Xavier v. Philip Morris USA, In@87 F. Supp. 2d 1075, 1089
(N.D. Cal. 2011) (finding that “the partyed@ng certification musiemonstrate that an
identifiable and ascertaable class exists”).

Once plaintiffs establish thatéhthreshold requiremenof Rule 23(a) are met, plaintiffs
must then show “through evideaty proof” that a class is agpriate for certification under one
of the provisions in Rule 23(b)Comcast Corp. v. Behrentl33 S. Ct. 1426, 1432 (2013). Here,
plaintiffs seek certification under Ru23(b)(2) and Rule 23(b)(3).

Rule 23(b)(2) requires plaintiffs to establishattthe “party opposinthe class has acted or
refused to act on grounds that apply generalthé¢cclass, so that fihanjunctive relief or
corresponding declaratory reliefappropriate respecting the classa whole.” Fed. R. Civ. P.
23(b)(2). “Class certifidgon under Rule 23(b)(2) is appropriaiely where the primary relief is
declaratory or injunctive.’Ellis v. Costco Wholesale Cor@57 F.3d 970, 986 (9th Cir. 2011)
(citation omitted). In a claszction “predominately for money damages . . . th[e] absence of not
and opt-out violates dysocess” and renders tiication of a Rule 23(J{2) class inappropriate.
Wal-Mart Stores, Inc. v. DukeS64 U.S. 338, 363 (2011).

Rule 23(b)(3) requires plaintiffs to establithat the questions of law or fact common to
class members predominate over any questionstiaffeanly individual memers, and that a class

action is superior to other available methéamisfairly and efficiently adjudicating the
8
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controversy.” Fed. R. Civ. P. 23(b)(3). Thegominance inquiry foaes on “whether proposed
classes are sufficiently cohesive tormaat adjudication by representatiorHanlon v. Chrysler
Corp., 150 F.3d 1011, 1022 (9th Cir. 1998) (quothigchem Prods., Inc. v. Windsé21 U.S.
591, 623 (1997)).

B. Background

Plaintiffs seek to certify onsingle class with Tien and Ballo as the proposed class

representatives for the following claims only: (i) California’s Unfair Competition Law, Cal. Bus.

& Prof. Code sections 172@2 seq(“UCL") under the “unlawful’prong; (ii) California
Consumer Legal Remedies Act, Cal. Ciwdeé section 1770 (“CLRA”); and (iii) unjust

enrichment. The proposed class definition is as follows:

All persons who reside in the Unit&dates who, since January 1, 2009, obtained
a rental car from a Dollar or Thrifty méal car location opeted by defendants at
one of the following locations in tHetate of California: Los Angeles

International Airport, Lindbergh Field (Sdiego) InternationidAirport, or John
Wayne (Orange County) International part, where the location failed to post
signage regarding Loss Damage Waiv&DW”) in the manner required by Cal.
Civ. Code Section 1936(g)(1), and who were charged for LDW, excluding those
who (a) were part of a pygaid tour reservation @pproved LDW as part of a
membership program; (b) made a claim and received full coverage under LDW;
and (c) received a full refund.

With regards to the proposed class, plaintifgue that they can recover for any sales of

LDW from January 1, 2009 through the present {@lass Period”) on the theory that defendants

failed to post signage at Dollar and Thrifty locatiahshree airports in California in compliance
with California Civil Code seatin 1936(g), which provides, in perént part: “A rental company
that offers or provides a damage waiver . allstiearly and conspicuolysdisclose [certain]
information in the rental contraot holder in which the contract is placed and, also, in signs
posted at the place, such as the countegyevthe renter signs the rental contract.”

In this context, the Court finds, as discussddwegethat the proposed class fails to meet th
commonality requirement of Rule 23(a). Further, as discussed below, even considering narr
classes that could meet the commonality requergnthe proposed class representatives fail to
meet the typicality requirement of Rule 23(a). aAesult, the Court do@e®t reach the questions

of whether plaintiffs meet the aquacy requirement of Rule 23@)any of the requirements of
9
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Rule 23(b). See Wal-Mart564 U.S. at 350-51 (“[C]ertification oper only if the trial court is
satisfied, after a rigorous analydisat the prerequisites of Ru28(a) have been satisfied.”
(internal quotationsrad citations omitted))see also Sandoval v. Songr. 11-CV-5817-TEH,
2015 WL 4148261, at *6 (N.D. Cal. July 9, 2015).

1. Commonality

Rule 23(a)(2) requires that therpyaseeking certification shothat “there are questions of
law or fact common to the class.” Fed. R. Civ2B@)(2). To satisfy this requirement, a commqg
guestion “must be of such a nature that it gatde of classwide resolution—which means that tf
determination of its truth or falsity will resolve asue that is central to the validity of each one
the claims in one stroke YWal-Mart, 564 U.S. at 350. The existanof common questions itself
will not satisfy the commonality requirement, and instead, “[w]hat matters to class certificatio
is . . . the capacity of a classl@ proceeding to generate comnasrswersapt to drive the
resolution of the litigation.”ld. at 350 (citation omitted) (emphasis in original).

Plaintiffs propose two questions that theymiare common as to the entire class: (1)
whether defendants provided the disclosuresnaaigrial information in signs posted at their
rental locations at LAX, San Diego, and Ora@munty in the manner geired by the applicable
law in a clear and conspicuous manner, if ataad (2) what is the proper scope of relief to
address such practices. Defendann the other hand, contend tlygten the varied presence of

signage across the seven-year long Class Periotkatdtiferent airports, pintiffs’ evidence fails

to demonstrate that potential class members were uniformly exposed to omitted or inadequate

signage. The Court agrees.
The Ninth Circuit’s decision iBerger v. Home Depp741 F.3d 1061 (9th Cir. 2014)
presents an analogous situation.efi) plaintiffs also based thenotion for class certification as

to a particular subclass on the lack of signageashe Depot stores thatould alert customers to

" Defendants do not contest that the prepodass is sufficiently numerous for the
purposes of class certification, and the recoldrstied by plaintiffs on this issue demonstrates
that the proposed class readily meets thisireqent. Accordingly, th Court does not address
the numerosity requirement separately.

10
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the optional nature of a gecular damage waiverld. at 1069. The subclass at issue was

comprised of individuals who entered into a at@igreement with Home Depot stores throughod

California from July 2002 to February 2005 and were charged with allegedly unlawful damage

waivers. Id. at 1066. The Ninth Circuit helthiat with respect to thaubclass, the “variance over

time and among the different Home Depot locatithmsughout California i crucial issue, which

the district court reasonably held must be resobredn individual rather than a class-wide basis.

Id. at 1069.

Similarly here, the variance across time ands&the different locations for Dollar and
Thrifty preclude certification othe proposed Class. The evidence submitted by the parties
demonstrates the following:

With regards to LAX, the evidence demongtgathat the signage at the Dollar and Thrifty
store varied over the years. For instancaéyben 2009 and 2014 at thel@2o location, the signs
containing the section 1936(g) disslwes were in plastic framesathwere laid flat against the
counter tops. (Dkt. No. 194-2 &+7.) At some point during ihperiod, they were placed in
vertical, movable frames, which the manageese charged with displaying dailyld() In
August 2014, Dollar moved to a new location at LAXd the evidence suggests that for some
period of time, the facility lacked the requisite signadd.) (In February 2015, the evidence
demonstrates that a sign was posted in thatigaithich remained there until defendants replace

the sign in January 2016ld() As to the Thrifty store at LAX, the evidence suggests that the

signage remained the same from approximddalgember 2013 through January 2016. (Dkt. NQq.

187-16, Tankha Decl. 11 8-12.)

With regards to the San Diego airport, thelence similarly demonstrates varied signage
throughout the Class Period. Aetbollar location, the evidencerdenstrates that for a period
beginning prior to 2012 through September 2@lendants posted the section 1936(g)
disclosures in movable frames that were placetarstore daily. (Dkt. No. 194-2 at 8.) At some
point during this period, defendaralso posted a sign that was fiki® the rental counterId()
Between September 2014 and January 2016, the Dallar\sts located in a temporary trailer at

which Dollar posted the section 198%sign starting in May 2015.d;) Additionally, Dollar had
11
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several movable signs that werag#d on top of the counterdd.f Since January 2016, the
evidence demonstrates that defendants hacegla sign on a wall behind the countéd.) (
With respect to the Thrifty store in San Bee the evidence indicates that between September
2014 and January 2016, Thrifty and Dollar glabathe same space and signageeDkt. No. 159-
4, Gonzalez Dep. Tr. 12:2-7; 15:12-22.)

And finally, with regards to the Orange Coynairport, the evidence shows that prior to
2013, defendants only operated a Thrifty stqi@kt. No. 159-5, Landazuep. Tr. 10:6-22.) At
such Thrifty store, movable placards contairtimg section 1936(g) disclosures were placed on the
counters daily. (Dkt. No. 187-11, Landazuri D&cB.) In 2013, defendants closed the Thrifty
branded counter when it opened a Dollarestat the Orange County airportd.(at 1 4.) With
respect to the Dollar store whiopened in 2013, the evidence slsawat this location had two

floors, each with similar layouts. (Dkt. ND94-2 at 9-10.) Until August 2014, such location hag

signs displayed on movable placards that were at times removed for overnight cleaning and may

not have been re-displeg for short periods.ld.) From August 2014 through the present, this
Dollar location has included a large electronimsighich displays the section 1936 disclosures.
(1d.)

In light of the record submitted to the Courtthg parties, the Court finds that plaintiffs
have not sufficiently limited the &és definition to times and looais where they can establish a
lack of signage with common evidence applicdbléhe entire proposed class. Plaintiffs’
proposed class definition wouildvolve individualized assessmenif each location at different
times to ascertain whether (1) signs were premeat(2) if so, whether the signs were sufficient
under Cal. Civ. Code 1936(g)—i.e., contained tlypiste information and were “clearly and

conspicuously” placedl. Accordingly, the Court finds thafaintiffs’ proposed class does not

8 The cases cited by plaintiffs in support afsd certification areattually distinguishable
and therefore do not persuadgobel v. Hertz Corp291 F.R.D. 525, 530-31 (D. Nev. 2013)
(involving a fee charged to all costers and uniform deceptive ptige rather than allegations
that defendants failed to have gdate signage disclosing the fe8ghwartz v. Avis Rent-a-Car
Sys., LLCNo. 11-CV-4052-JLL, 2014 WL 4272018,*&-10 (D.N.J. Aug. 28, 2014) (finding
that defendants’ actions were fonm where the “surcharge information was presented in similar
manner to most Avis customers” in argtard form contract for the class perioéjp v. Hertz
Equipment Rental CorpNo. 06-CV-3830-DMC, 2008 WL 5218267, at *4 (D.N.J. Dec. 11, 2008)
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satisfy the commonality requirement of Rule 23(a), and can thus not be certified.
Notwithstanding, and in theterest of justice and jucial efficiency, the Coursua sponte

considers whether either Cabello or Tien da@present the following narrower classes, which

could satisfy the Rule 23(a) commonality requirement based on the evidence submitted by th

parties:

With respect to Cabello: All persondo reside in the United States who,
between February 2015 and January 201@&ioéd a rental car from the Dollar
rental location operated by defendants@ Angeles Interrtgonal Airport, and
who were charged for LDW, excluding thosko (a) were part of a pre-paid tour
reservation or approved LDW as partaoinembership program; (b) made a claim
and received full coverage under LDW; and (c) received a full refund.

With respect to Tien: All persons wiheside in the United States who, between
December 2013 and January 2016, obtainexh&al car from the Thrifty rental
location operated by defendants at Lagyéles International Airport, and who
were charged for LDW, excluding thos@aev(a) were part of a pre-paid tour
reservation or approved LDW as partaoinembership program; (b) made a claim
and received full coverage under LDW; and (c) received a full refund.

The Court thus proceeds to the next Rule 2f3etpr as to these two narrower classes.
2. Typicality

To satisfy typicality, plaintiffs must estadih that the “claimsr defenses of the
representative parties are typical of the claims or defenses oa#ise’cFed. R. Civ. P. 23(a)(3).
“The purpose of the typicality regeiment is to assure that the interest of the named represent
aligns with the interests of the clas&¥olin v. Jaguar Land Rover N. Am., LI&17 F.3d 1168,
1175 (9th Cir. 2010) (quotinganon v. Dataproducts Cor®76 F.2d 497, 508 (9th Cir. 1992)).
“The test of typicality is whether other membéiave the same or similar injury, whether the
action is based on conduct which is not uniquihéonamed plaintiffs, and whether other class
members have been injured by the same course of conddc(ihternal quotations and citation
omitted).

Here, plaintiffs claim that potential claggembers were injured when they purchased

LDW coverage at Dollar and Tifty locations at LAX at a the where either a sign was not

(finding that questions raisedte common assuming that defendased a form contract or
variations on a form contrachd standardized ks tactics).
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present or was inadequate, in violation of Ca.. Code 1936(g). Plaintiffs are seeking to certify
the class pursuant to the UCL awfful prong, the CLRA, and thettaim for unjust enrichment.
Each requires a showing of catisa, at the very least as to the named representciiee.

Kwikset Corp. v. Superior Coyd1 Cal. 4th 310, 326 (2011) (stagithat the UCL requires that a
plaintiff's economic injury “come ‘as a result of the unfair competitios8e also In re Steroid
Hormone Prod. Cased481 Cal. App. 4th 145, 154, 156 (2010) ¢hiog that a named plaintiff in a

UCL class action under the unlawful prong “must sliloat he or she suffered injury in fact and

lost money or property as a result of the unfair competition” and under the CLRA both the namec

plaintiff and “unnamed class members mustehsuffered some damage caused by a practice
deemed unlawful”)In re Vioxx Class Casg480 Cal. App. 4th 116, 129 (2009) (“The language
of the CLRA allows recovery when a consumer ‘suffers damageessith of’ the unlawful
practice.”);Astiana v. Hain Celestial Grp., Inc/83 F.3d 753, 762 (9th Cir. 2015) (explaining thé
in California, unjust enrichment describes theetiry underlying a claim that a defendant has be
unjustly conferred a benefit ‘through mistakeyd, coercion, or request™ (citation omitted)).
Neither Cabello nor Tien can show that khek of signage or presence of inadequate
signage caused them to purchase LDW. Batve indicated that &y did not authorize
defendants to charge them fees for LDW. Formainsg, in Tien's letteto defendants complaining
about the LDW charge, he states the followingditl not request for any loss damage and waiv
or liability insurance, and nobody thie rental counter offered niige option of signing up for any
waiver or insurance. Howevewjthout my knowledge or authiaation, a daily loss and damage
waiver fee and liability insurance fee were chdrgemy credit card on file.” (Dkt. No. 187-25 at
2.) Additionally, when asked at his deposition, T&tsted that no one asked him if he wanted tg
purchase LDW. (Dkt. No. 187-14, Tien Dep. Tr.42:20.) He also testifiethat he told the

agent he did not want any liability insunce because he was already coverktl.a{ Tr. 46:2—

® The Ninth Circuit inAstiananoted that “unjust enrichmeni& not a standalone cause of
action in California, but that coisrmay construe it is a quasi-contract claim seeking restitution.
Astiang 783 F.3d at 762.
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13.Y*° With respect to Cabello, hestified at his deposition thhe declined coverage twice and
was still charged the fees. (DKo. 194-5, Cabello Dep. Tr. 39:3-40:15.)

As such, neither Cabello nor Tien can shoat their injuries wereaused by the lack of
signage at the Dollar and Thrifty locations fromietheach rented a vehicle, and thus, neither is
typical class representative. @ ourt found similarly with regat to Basker in its order on
plaintiffs’ first amended motion for class certification. The Court noted‘Besker alleges that
she specifically declined LDW because she kshe/was otherwise insured, but was neverthele
fraudulently charged for LDW.” (Dkt. No. 166 at 11The Court stated that “[flor the typicality
requirement to be satisfied, the representativeiiivould need to be similarly situated to the
absent class members by having intentionally purchased LDW in circumstances in which the
requisite disclosures were lacking.d.) Additionally, the Courexpressed concern in its
previous order that Basker “mégck standing to asseatclaim premised merely on the absence
mandatory LDW disclosures” because she coold‘demonstrate that the absence of such
disclosures caused her purported injuryld.)(

Because neither Tien nor Cabello satisfytihcality requirement of the Rule 23(a)
analysis, the Court need not address the remainingZ3(#¢ or 23(b) factors. Thus, and as this
plaintiffs’ third attempt atlass certification, the COUZtENIES WITH PREJUDICE plaintiffs’
motion for class certificatiof.

V. CONCLUSION
For the foregoing reasons, the CODRDERS as follows: The CouiGRANTS plaintiffs’

motion to allow Roger Tien and Jaime Gavilan Cabtllmtervene permissively in this litigation

19 plaintiffs point to one part of Tienteposition testimony that may support his claim a
a class representative. At one point, he nttadif there were a sign, he would have paid
attention to it. Id. at Tr. 95:11-15 (“Q: Would the signsweuld having a sign have been helpfu
to you? A: Of course. If #re’s a sign -- sign, I'm -- | would panuch attention to it. But |
didn’t see any signs there.”).) WWever, in light of his other témony and letter to defendants, it
appears that Tien did not intend to purcHaB&V because he knew he was otherwise covered,
which would make him gpical of the class.

' The Court furtheDenies As M ooT defendantsDaubertmotion regarding the

declaration of plaintiffs’ expefonald Lichtenstein (Dkt. Nd.88) because cerifation is not
justified even if those opinions weeto be given @propriate weight.
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and plaintiffs’ motion to file a fth amended complaint. The CoDENIESWITH PREJUDICE
plaintiffs’ motion forclass certification anBENIESASMo0OT defendants’ motion to exclude the
opinions of Dr. Lichtenstein.

The Court herebgeTsa case management conferenceManday, December 12, 2016
at2:00 p.m. in the United States Courthouse, 1301 GGaget, Oakland, Catifnia, Courtroom 1.
By December 5, 2016, the parties shall file a case management statement consistent with the
requirements of the Local Rules and Bsurt’'s Standing Order in Civil Cases.

This Order terminates Docket Numbers 168, 169, and 188.

WW‘&/—

O’ Y VONNE GONZAL EZ ROGERS
UNITED STATESDISTRICT COURT JUDGE

T 1SS0 ORDERED.

Dated: November 7, 2016
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