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Wells Fargo Bank, N.A. et al Doc

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MARILYN POSTLEWAITE and PAMELA Case No.: 12-CV-04465 YR
POSTLEWAITE ,
ORDER GRANTING IN PART AND DENYING IN
Plaintiffs, PART THE MOTION FOR JUDGMENT ON THE
PLEADINGS OF DEFENDANT WELLS FARGO
V. BANK N.A.

WELLS FARGO BANK N.A., NDEX WEST,
LLC,

Defendants.

l. INTRODUCTION

In October 2011, defendant Wells Fargo Bank.N"Wells Fargo") allegedly promised to
postpone the foreclosure saleptdintiffs' home if plaintiffsamong other things, paid by a date
certain approximately $45,000 in arrearages omortgage of which Wells Fargo was the
beneficiary. Allegedly, beforthe agreed-upon date came, Wells Fargo unexpectedly sold the
subject property at public auction, resultingplaintiffs' loss of their familial home.

Plaintiffs’ First Amended Confgnt asserts four claimsgainst both Wells Fargo and
foreclosure trustee NDeX Wt LLC ("NDeX"): (1) to set aside sale, (2) to cancel trustee's dee
to quiet title, and (4) to get atcounting. (Dkt. Na27 ("FAC").) Now before the Court is Wells

Fargo's motion for judgment on the pleadings pursteaRederal Rule of Civil Procedure 12(c).

(Dkt. No. 67 ("Motion").) In the Motion, Wells Fgo asserts affirmative defenses of res judicata

litigation privilege, and common interest privilegéhe Motion is fully briefed and NDeX joins the

Motion. (Dkt. Nos. 71 ("Opp'n"), 73 ("Reply'74 ("Joinder").) Having fully considered the
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arguments of the parties, the pleadings, and deatsrproperly incorporated by reference or subj

to judicial notice, and for the reass set forth herein, the Motion@RANTED IN PART AND DENIED

IN PART. The Court dismisses plaintiffs’ fourth etgifor an accounting, but otherwise denies the

Motion !
. BACKGROUND
A. TRANSFERS OFINTEREST IN THE SUBJECT PROPERTY

In the procedural posture of thiase, the Court takes as trildlae factual allegations of the
FAC. The subject property is a home in SarteddaCalifornia, built in 1951 for Philomena F.
Mitchell, the mother of plaintiff Marilyn Pdkewaite and grandmother of plaintiff Pamela
Postlewaite, and thereafter lived in tanally by plaintiffs' family. (11 1, 8) In 1993, Mitchell
created The Philomena F. Mitchell Living Trust (i§t") and named plaintiffas the beneficiaries
and successor trustees. (11, 12; Ex. H.)

On August 1, 2006, when Mitchell was 99 years old, Wells Fargo provided her with a
negatively amortizing home mortgage loarthia amount of $585,000 secdragainst the subject
property. (112, 9.) The FAC suggests, sonawhclearly, that a conservatorship matter
pertaining to Mitchell's estate was ongoinghet time, though no consetor had yet been
appointed. $eef 4, 113 A few weeks later, on August 26, 2006, the subject property was
conveyed to the Trust, with Mitcheas trustee. (f 10.) Maritlywas thereafter designated succeg

trustee. (1 10.) However, the conservat@shatter prompted Marilyn to agree on December 2

! In addition to the three affirmative defensgshe center of itslotion, Wells Fargo also
asserts the negative defense of failure to staelaim with respect to plaintiffs' claim for an
accounting. Wells Fargo argues that plaintiffisraa obtain an accounting because they seek to
identify how much money they owe, as opposeldow much money Wells Fargo owes them.
(Motion at 12.) Plaintiffs carede that their claim for an accoungtishould be dismissed. (Opp'n
9.) Accordingly, the CoutGRANTS Wells Fargo's Motion as to pidiffs' claim for an accounting.
That claim isSDISMISSED WITH PREJUDICE.

% Unless otherwise noted, citatiotos"(f __ )" refer to paragraplo§ the FAC and citations t¢
"(Ex. __)" refer to exhibitattached to the FAC.

® The FAC is also supports an infereticat Mitchell's having taken out the loprompted
the conservatorship proceeding.
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2006 to have the San Mateo Public Guardian atgraporary conservator and successor trustee|of

the Trust. (T 11.) A few days later, on December 28 and 29, 2006, a conservator for Mitchell's
estate was appointed and éest of conservatorship werecorded. (T 11; Ex. G.)

On June 21, 2007, Mitchell died. (T 4; Ex.YB3.) Title to the subject property, now
encumbered with the mortgage, passeithéoconservator as successor trust&eef 13; Exs. G,
H.) On September 10, 2007, the California SugreCiourt for San Mateo County appointed third
party Western National Trust Company ("Western &fel") to serve as successaustee. (Ex. B, {
4.) On March 12, 2008, the conservator executed attaunstfer deed transferring her interest in the
subject property to Western Nationalsagcessor trustee. (1 13; Ex. I.)

On June 3, 2010, the Superior Court ordered ubgest property transfexd to plaintiffs as

tenants-in-common, each with a 50 percent undivided interest. (f 14; Ex. B.) On June 24, 2D010,

Western National quitclaimed thegmerty to plaintiffs. (] 15;% C.) The quitclaim deed was
recorded on June 29, 2010. (Ex. C.)

B. FORECLOSURE PROCEEDINGS

—F

In January and again in March of 2011, Wéllsgo and NDeX recorded notices of defaul
and elections to sell the subjecoperty. However, they sent tlgesotices to Western National, not
plaintiffs, despite plaintiffs' intests having been recorded the previduse. ( 16; Exs. J, K.) On
April 18, 2011, Wells Fargo sulisited NDeX as trustee of the mortgage. (f 16; Ex. L.)

On June 30, 2011, Wells Fargo and NDeX senceaif their intent to sell the subject
property at public auctmg but, again, sent notice to Westerrtiblaal, not plaintiffs. ( 16.) A
week later, on July 6, 2011, Westd&tational notified defendants by lettthat they had sent notice
to the wrong party, copying both plé&ffs on the letter. (1 17; Ex. M.)

On July 14, 2011, plaintiffs learned that a tees$ sale had been noticed for a week later,
July 21. They contacted Wells Fargo, whose regmtadive stated that Wells Fargo would send &
loan modification package and that the July 21 ‘saées 'discontinued[,Jvhich plaintiff understood
to be stopped.” (1 18.) Howevéapproximately three weeks later.g., in early August, plaintiffs

received notice of a trustee'desaet for August 19, 2011. (T 19This time, calls to Wells Fargo
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did not result in a discontinuation of the sale19f) Wells Fargo refused an offer to "pay the
arrearages" and stated that it could netdntinue the August 1$hle date. (1 19.)

C. FILING OF THE FIRST LAWSUIT

On August 17, 2011, two days before the plannéx Bamela (but not Marilyn) instituted
civil action against Wells Fargo and NDeX iret@alifornia Superior Court for San Francisco
County, wherein Pamela asserted six causes ioha¢l) breach of antract, (2) fraud, (3)
negligence, (4) "intentional tort,” (5) "CalifonForeclosure Prevention Act," and (6) declaratory
and injunctive relief. (f 2@RJN, Ex. F ("2011 Complaint"}.)Notably, Pamela filed the 2011
Complaint through counsel, attornggnathan Adriel Fried, of whom more shall be said shortly.

Wells Fargo removed the 2011 Complaint froatestcourt to this Court on September 14,
2011. (7 20; N.D. Cal. Case No. 11-@4563-PJH (the "2011 Action"), Dkt. No. 1.Ywo days
later, on September 16, 2011, Pamela's then-counsel Fried contacted counsel for Wells Farg
Jiun "Gene" Wu of Anglin, Flewelling, Rassgen, Campbell, & Trytten, LLP (which firm, the
Court notes, continues to repres@rells Fargo in the action noat bar, though Wu has entered n
appearance). Though the FAC is not overly cléauacertain details, hakes plain enough that
Fried told Wu that his client had on hand the saquired to reinstate tHean, and that Fried and
Wu worked out a deal to do so. They agreed\tells Fargo would continue the foreclosure sal
date from September 23, 2011 to October 21, 2011 and would reinstate the loan, and that in

exchange plaintiffs would tender the reinstaént amount of $44,813.49 before the sale date ar

* The CouriGRANTs Wells Fargo's unopposed requestjtaticial notice. (Dkt. No. 68
("RJIN").) The documents attached thereto comsipublic court filings, ecorded instruments, ang
documents from government websites. Fed. R. Evid. 201(lbjé2jis v. Cnty. of Orange682 F.3d
1126, 1131-32 (9th Cir. 2012). Moreover, severdhefdocuments, including the 2011 Compilair
are relied upon by the FAC. Those documents thatGncorporates by reference, which results
their allegations being taken as trugnited States v. Ritchi@42 F.3d 903, 908 (9th Cir. 2003).

The CourtOVERRULES plaintiffs’ relevancy objection t&xhibit N of Wells Fargo's RJN,
which is a copy of a disciplinary complaint aggtiFried. (Opp'n at 1.) The Court finds those
proceedings relevant to the question of whethejudgment entered in the earlier civil action wa
one to which preclusivefect should be given.

® The FAC incorrectly states this date as September 184ndthe judicially noticeable
notice of removal filed othe Court's public docket supplies the correct date.
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refrain from pursuing further litafion or declaring bankruptcySée [ 21-22see alsdkt. No. 33
at 4-6 (denying Wells Fargo's tmn to dismiss the FAC on thedia it failed to allege a valid
agreement between plaintiffs and Wells Fargo).)

On September 20, 2011, Wells Fargo, throughatsisel at the Anglin Flewelling firm, file

a motion to dismiss the 2011 Action. (RJIN, B.) Wu signed the motion himselfld(at 13.)
The FAC is silent as to whether this motion pi@etvas contemplated at the time of Fried and W
apparent settlement of the underlying disputa.any event, Pamela's opposition to Wells Fargo
motion was due October 4, 2011, and, after reassignohéime case from a magistrate judge to a
district judge, the motion was set fadring on November 9, 2011. (RJN, Ex. H.)

Attorney Fried appears to have takenactionin response to Wells Fargo's motion. He
filed no response to the motiondsmiss, though this Court's Cidibcal Rule 7-3 required him to
do so; he moved for no alternative or administratelef; he failed to apear at the November 9
hearing on the motion to dismiss. (RJN, Exs. J,IKi3 germane at this poind take judicial notice
of the Decision and Order of ti$tate Bar Court of Californiassued on July 24, 2014 and availa
at http://members.calbar.gav/courtDocs/12-0-16426-2.pdf athfound Fried culpable of
numerous instances of professional miscohduthe years 2010 through 2013, involving, among
other things, taking fees "undeethyuise of rescuing . . . troubladmeowners from foreclosures”
and then failing to provide sepas; failing to appear for scheduleearings; and withdrawing frorn
representations without court permission. As time of this writing, the State Bar Court has
ordered Fried into inactive status and recommendschbe disbarred and made to pay restituf]
Meanwhile, Fried's public CaliforaiState Bar profile indicatesahhe has moved to Miami,

Florida/’

® Wells Fargo's briefs characterize the prorbiseveen Fried and Wu as a promise for Fri
to dismiss Pamela's lawsuit, but that faciusside the pleadings, wiistate only that Pamela
promised to "forbear" from "pursu[ing]" the liatjon, as opposed to immediately dismissing the
action. CompareMotion at 10 & Reply at With FAC 11 21-23.) Reading the FAC in the light
most favorable to plaintiffs, as required in thsture, Fried promised only to do nothing, not to
take the affirmative step of dismissal.

’ Seehttp://members.calbar.gmv/fal/Member/Detail/2576314bt accessed September 18
2014).
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D. SALE OF THE SUBJECT PROPERTY AND DISMISSAL OF THE FIRST LAWSUIT

On October 4, 2011, despite Wells Fargo having promised through its counsel, Wu, to
postpone sale of the subjgrbperty until October 2MVells Fargo auctioned off the property
anyway (11 24-25; Ex. O.) Plaintifiwere not told in advance that the subject property would |
sold on October 4, a full seventeen days beforedie certain by which they had agreed to tend
and Wells Fargo had agreed t@eapt, the reinstatement amouff.24.) When Wu was contacted
on October 4 regarding the sale, Wu expressed sarfrat the property had been sold. (1 25.)
Plaintiffs attempted at that time to tendez tkinstatement amount "ambre," but "defendants
refused to accept the money." (1 26.)

As it happens, October 4, 2011 also was the date that Pamela's opposition to Wells F
motion to dismiss was due in the 2011 Action. s&sforth above, hettarney Fried filed no
opposition to the motion to dismiss, sought no otkeef in the intervabetween the untimely
foreclosure sale and the November 9, 2011 motiorniriggaand then failed topgpear at the hearing,
(SeeRJN, Ex. H.) Following the November 9 hiegy, the presiding judge issued a minute order
granting Wells Fargo's unopposed motion to dism{011 Action, Dkt. No. 13.) A formal order
to the same effect followed on November 1., Okt. No. 15 ("November 14 Order").) The

November 14 Order dismissed all six claims ia 2011 Complaint. The Court "not[ed]" plaintiff's

failure to prosecute the action,tlismissed her claims for otheeasons. The Court dismissed
Pamela'’s first four claims because they werempded by federal law, and the last two because
were not cognizable causes of action under Califdanva The presiding judge expressly dismiss
each claim "with prejudice.” Concurrent with the November 14 Order, the Court entered fina
judgment in favor of Wells Fargo as to all claimid.,(Dkt. No. 16.)

Roughly two months later, on January 13, 2012 ,Gburt ordered Pamela to show cause
why the Court should not dismiss her claims against NDeX, a "nominal defendant against wh

affirmative relief was sought."Id., Dkt. No. 18.) Fried entered Hisst post-removal appearance

the 2011 Action by appearing at the January 26, 2012-shoge hearing. Pursuant to the Courf

direction at the hearing, on Janu&g;, 2012 Fried filed a motion nter the default of NDeX.Id,

Dkt. No. 20.) Concurrently, Fried filed a threegpamotion seeking to amend the complaint to a

argo’

they
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Western National as a defendantdo allege new facts agaiWells Fargo, despite the Court's
previously having entered a finadigment as to Wells Fargold(, Dkt. No. 21.) The Clerk entere
the default of NDeX. I@l., Dkt. No. 22.) The Court also denied the motion to amend—on techi
grounds as to Western National and on preclugionnds as to Wells Fargo—but issued guidan
for seeking further amendment, adives a deadline by which to do sdd.( Dkt. No. 23.) Ina
separate order, the Court vazhthe default of NDeX because Fried had failed to serve NDeX
properly. (d., Dkt. No. 24.)

Nearly three months passedhout any further action frorfaried. The deadline to amend
lapsed. On June 15, 2011, the Court ordelledaams against remaining defendant NDeX
dismissed for failure to prosecute and entereda judgment in favor of NDeX as to all claims.
(Id., Dkt. Nos. 25, 26.) With judgment previousigving entered as to Wells Fargo, the Clerk
closed the file on the 2011 Action.

E. PROCEDURAL HISTORY

On August 1, 2012, plaintiffs (i.e., both Pamatal Marilyn), having retained a new lawyer

(their current counsel of reahrPaul J. Smoot), filed the iasit lawsuit in San Mateo County
Superior Court. (Dkt. No. 1, Ex. 1.) @Quwgust 24, 2012, Wells Fargo, with NDeX's consent,
removed the case to this Court on diversity grour{@kt. Nos. 1, 2.) On September 6, 2012, W4
Fargo filed a motion to dismiss the complaint whasiserted several grounfds dismissal. (Dkt.
No. 5.) Notably, res judicata was not among thédm September 26, 2012, NDeX filed a putativ
"joinder" to Wells Fargo's main which raised grounds for dismissal going beyond those raise(
Wells Fargo's motion. (Dkt. No. 17.) On February 13, 2013, the Court granted Wells Fargo's
motion to dismiss but gave plaintiffs leave toeant to add to their pleady numerous facts that
their counsel had not alleged in the complaintfitset rather set fortfior the first time when
opposing the motion to dismiss. (Dkt. No. 26.)

Plaintiffs filed the oprative FAC on March 6, 2013.0n March 18, 2013, Wells Fargo

moved to dismiss but again refrained from raisiggyjudicata. (Dkt. Nd28.) Instead, Wells Fargd

8 The FAC fails to include a jurisdictionabsément and thus is non-compliant with Civil
Local Rule 3-5(a). This defect is merely forraald does not affect the Court's jurisdiction, whict
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challenged the existence and enforceability of aayagreement, as well as plaintiffs’ standing t(
seek an accountingld() The Court denied Wells Fargotstion in its entirety on June 4, 2013.
(Dkt. No. 33.)

On June 21 and 25, 2013, respectively, NDeX\afedls Fargo filed thir answers to the
FAC. NDeX's answer sets forth 13 affirmativéateses, the eighth of whids the common interes
privilege Wells Fargo assertstime Motion at bar. (Dkt. &l 36.) NDeX's answer does not,
however, plead the affirmative defenseseas judicata or litigation privilege.Sée generally igdl. As
to Wells Fargo, its initial answ@ted res judicata as an affirthee defense, but not the privilege
defenses it now asserts. (Dkt. No. 37.)

On July 22 and 23, 2013, Wells Fargo filed admratste motions to havthis case related

to the 2011 Action under Civil Local Rule 3-12. Ngd-argo had to file two motions because it

either misread or ignored Rule 3-4&d filed one of its motions in thesse, rather than, as provide

by the rule, in the earlier-filed case. The unggrsd judge denied Wells Fargo's improper motio

A4

2dl

N

on July 24, 2013. (Dkt. No. 39.) On August 2013, the judge who presided over the 2011 Action

denied the motion before her asliweiting, inter alia, Wells Fargoisexplicable delay in bringing
the motion only after two rounds of Rule ) motions. (2011 Action, Dkt. No. 28¢e alscCiv.
L.R. 3-12 (requiring prompt filing of any motion telate).) Neither aler denying Wells Fargo's
motions to relate mentioned that the timinghladse motions is consistent with judge-shopping,
though, admittedly, it also is consistent with aeutailure to investigat The record supports
either interpretation-+deed, both at once.

The undersigned held an iaitcase management conference on October 21, 2013. (DK
No. 55.) Plaintiffs' counséailed to appear.|d.) The Court issued an Order to Show Cause wh
sanctions should not issue for that failure kt(MNo. 57 ("OSC").) Plaintiffs' counsel filed a
declaration that he had suffered a computer ordsbh led to a calendaring error. (Dkt. No. 58.)
The Court discharged the OSC without a heamfifgctively letting counsel off with a warning.
(Dkt. No. 59.)

rests on diversity of citizenshifseeFed. R. Civ. P. 8(a)(1¥ee alsdkt. No. 1;Rouse v. Wachovig
Mortgage, FSB747 F.3d 707 (9th Cir. 2014).

—
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In December 2013, Wells Fargo moved for leave to file an amended ah¢ivet.. No. 61.)
The motion sought leave to amend to add thgsliton privilege and common interest privilege
defenses Wells Fargo now asserts. Wells Faogoiesel Michael Rapkine also filed a declaratio
explaining why he was seeking tsseart new legal defenses more than year into the case and g
the FAC had survived a Rule 12(b)(6) motion: finener lawyer on the cas&im G. Ceperley, had
left Anglin Flewelling, and Rapkinen examining the original an®s, noticed that Ceperley had
omitted "several important affirmative defense@kt. No. 61-1 ("Rapkine Decl.") 11 2-4).)
Rapkine declared that, upon natig Ceperley's perceived ovaght, he "contacted plaintiffs’
counsel (Paul Smoot) by telephone and inquired whéghevould be willing tastipulate to Wells
Fargo's filing of an amended answerld.  4.) Rapkine then relatégat Smoot told Rapkine that
"he personally" did not object to the amendmént,could not do so because his clients were
unwilling to stipulate. I@. 11 4, 6; Dkt. No. 2-3.)

Inexplicably, Smoot failed to oppose Wellsrg@'s motion to amend. The Court granted
Wells Fargo's motion as unopposed, noting that leave to amend pleadings is presumptively g
and that it is the party opposiagnotion for leave to amend wbears the burden of showing why
leave should not be granted. (Dkt. No. 8¢ also Rivera v. Anay@26 F.2d 564, 566 (9th Cir.
1984) (Ninth Circuit has "liberalized the requiremt that affirmative defenses be raised in a
defendant's initial pleading" such that even aplesded affirmative defense could be raised for {
first time in a summary judgment mi@n).) The Court also noted plaiifé’ failure to file any sort of]
response to the motion, in contravention of the Court's local rules, and warned again of sanc
(Dkt. No. 65 at 1 n.1.) Wells Fargo filed its ameth@mswer containing its litigation privilege and
common interest privilege affirmative defenseslanuary 6, 2014. (Dkt. No. 66.) On January
2014, Wells Fargo filed the instant motion for judgmemthe pleadings on thmsis of res judicatd

and its two newly added privilege defenses.

® Also in December 2013, but of lesser note, MDited a request togpear by telephone af
a planned mediation hearing, which the Court deh@zhuse it ignored the process set forth in tH
Court's ADR Local Rules. (Dkt. Nos. 62, 63.hdéed, NDeX's very filing of that motion violated
the rules, because NDeX filed it before thegiding judge in the casnstead of the ADR
Magistrate JudgeSeeN.D. Cal. ADR Local Rule 6-10(d) (geiests to be excused from personal
attendance at court-sponsored ADR "may not be filed or discloskd &ssigned judge™).

fter

rante

he

tions.

e




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1. LEGAL STANDARD

Under Federal Rule of Civil Procedure 12({apdgment on the pleadings may be granted
when, accepting as true all material allegatiomstained in the nonmoving party's pleadings, the
moving party is entitled to judgment as a matter of I@kavez v. United State883 F.3d 1102,
1108 (9th Cir. 2012); Fed. R. Civ. P. 12(c). The ajplie standard is esg&ily identical to the
standard for a motion to dismiss under Rule 12(b)(8)ited States ex rel. Cafasso v. Gen.
Dynamics C4 Sys., In637 F.3d 1047, 1055 n.4 (9th Cir. 201Thus, although the Court must
accept well-pleaded facts as true, it is not mr@glto accept mere conclusory allegations or
conclusions of law.SeeAshcroft v. Igbal556 U.S. 662, 678-79.

In ruling on a motion for judgment on the pleadings, the Court may consider documen
incorporated by reference in the pleadings anay'properly look beyond the complaint to matte
of public record" that are judicially noticeablMack v. South Bay Beer Distrib., In¢98 F.2d
1279, 1282 (9th Cir. 19863progated on other grounds Bstoria Fed. Sav. & Loan Ass'n v.
Solimino,501 U.S. 104 (1991purning v. First Boston Corp815 F.2d 1265, 1267 (9th Cir. 1987
The Court "need not . . . accept as true allegatiatsctintradict matters prog subject to judicial
notice or by exhibit" attached to the complaiSprewell v. Golden State Warrio266 F.3d 979,
988 (9th Cir. 2001) (citation omitted).

V. DISCUSSION

Wells Fargo asserts that any arfehree affirmative defensestitle it to judgment on the
pleadings: (1) res judicata, (2)thtigation privilege providety California Civil Code section
47(b), and (3) the common interest privilege paed to trustees inon-judicial foreclosure
proceedings by operation of California Civil Code section 47(c)(1). The Court addresses the
defenses in order and thaddresses NDeX's joinder.

A. RES JUDICATA

Wells Fargo moves for judgmeah the pleadings on the groutiét the judgment entered
its favor in the 2011 Action brought by Pamelaugh not Marilyn, was a final judgment on the
merits to which this Court shouldfafd preclusive effect binding bdoplaintiffs. For the reasons g

forth below, the Court concludes that the 2011 éctiloes not bar this litegion because, although
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the earlier judgment was final and on the meatsl Pamela and Marilyn were in privity for
purposes of that action, careful apption of federal res judicataipciples reveals an insufficient
identity of claims asserted in the two lawsdfts.

The federal law of res judicata applies in ttirgersity action because judgment in the 201
Action was rendered by a federal couBee e.g, First Pac. Bancorp, Inc. v. HelfeR24 F.3d 1117,
1128 (9th Cir. 2000). The federalaf res judicata "bars litigatioin a subsequent action of any
claims that were raisaat could have been raised in the prior actioBwens v. Kaiser Found.
Health Plan, Inc.244 F.3d 708, 713 (9th Cir. 2001) (quotivg Radio Servs. Co. v. Glickmar23
F.3d 1189, 1192 (9th Cir. 1997)). The doctrine is applie whenever there is "(1) an identity of
claims, (2) a final judgment on the merits, g8fidentity or privity between parties!d.

In this case, the analysis turns on the firstrednt, for it is beyond serious dispute that the
second and third elements are satisfied. Asdsétond element of a final judgment on the mer
dismissal with prejudice operates as a judgton the merits. Fed. R. Civ. P. 41®yens 244
F.3d at 714Weekes v. Atl. Nat. Ins. €870 F.2d 264, 268 (9th Cir. 1966). Here, the presiding

1

judge in the 2011 Action entered final judgment ag/ells Fargo after dismissing each of Pamelg's

claims with prejudicé! As to the third element of identity or privity between the parties, both
Wells Fargo and NDeX were defendsir the 2011 Action, so theyeaidentical parties. Turning
to plaintiffs, privity between a non-party and a party exists where the non-party's interests "w
represented adequately by atpan the original suit."In re Schimmelsl27 F.3d 875, 881 (9th Cir
1997). Here, only Pamela was a plaintiff in theieadction. However, she sued on the mortgag

encumbering a property in which both she Bfatilyn owned undividedne-half interests as

19 Notwithstanding the egregious facts allegethia case, equitable principles play no rol
in the Court's application of éhdoctrine of res judicata heréhe Supreme Court has denied the
existence of any equitable prin@ghat would permit a federal cotiwtdecline to apply res judicat
to avoid an injusticeFederated Dept. Stores, Inc. v. Mojt#b2 U.S. 394, 401 (19813¢ee also
Owens v. Kaiser Found. Health Plan, In244 F.3d 708, 714 (9th Cir. 2001) (relyingfeederated
Department Storéo bar later action wherearlier judgment stemmeabin plaintiffs' counsel's
failure to oppose a motion to dismiss).

1 To the extent, if any, thatehearlier judgment rests on a failtioeprosecute, it operates 3
a final judgment on the meritSee Owen44 F.3d at 714.
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tenants-in-common. Hir interests in the litigain were, as a legal matteybstantially identical.
The pleadings establish that the requirementsfofal judgment on the merits and identity or
privity of the parties are satisfle Thus, res judicata will apply feeif the first element of an
"identity of claims" is satisfied.

Given that res judicata may bar claims that mighte been raised @arlier litigation but
were not, the terridlentity of claims is something of a misnormérThe claims in each action neec
not be literally identical. Rathgthe concept of identity of clais subsumes four criteria, which

courts in the Ninth Circuit

do not apply mechanistically: (1) whether the two suits arise out of the same
transactional nucleus of facts; (2) whethghts or interest established in the
prior judgment would be destroyediompaired by prosecution of the second
action; (3) whether the two suits invelinfringement of the same right; and

(4) whether substantially the same @vide is presented in the two actions.

Mpoyo v. Litton Electro-Optical Sygt30 F.3d 985, 987 (9th Cir. 2005 he first element, whether

the two suits arise out of the same nuclefuscts, is the Central criterion."Owens 244 F.3d at
714. Determining "whether the two suits shareraroon nucleus of operatiact” requires the us
of a "transaction test.Mpoyq 430 F.3d at 987 (citinpt'l Union of Operating Engineers-
Employers Const. Indus. Pension, Wiedf& Training Trust Funds v. Karr994 F.2d 1426, 1429-3

(9th Cir. 1993))%* "Whether two events are part oéthame transaction or series depends on

12 A leading treatise, in tracing the hist@iiclevelopment of contemporary res judicata
principles from the merger of lamnd equity, the first developmaeuitstate code pleadings, and th
advent of the Federal Rules of TiFrocedure, has noted that "[t]legacy of history is evident in
the relatively recent and even current federalgilens that use a widariety of phrases and
formulas in the attempt to describe the genscape of claim preclusion.Wright & Miller, 18
FED. PRAC. & PROC. JURIS. 8§ 4407 (2d ed.). These formulas "have been substituted in contemy
opinions for any effort at more precise definition" of a claim or cause of adtdonThe treatise
suggests that contemporary imprecision in theseitlefis may be related to a desire to achieve

moderate approach to claim prectrsthat balances "[tlhe desiredohieve efficiency and repose|. .

. against the fear of fagiting just claims and recognition thational models of joinder should not
always prevent sensitive mmnse to the less ratial realities of actual litigation.Td. Importantly,
this balance is not to be struttkough inconsistent appation of res judicatarinciples, but rather
through optimal calibration of thoseipeiples in the first instancdd.

13n the res judicata context, the Ninth Cirdugts not always outlined the limits of a "clain

or "cause of action" with precision, and, indethe cases evince arguable inconsistenc@snpare
Mpoyq 430 F.3d at 987 (emphasizing importanceahmon nucleus of operative faeatth
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whether they are related to the same seackfand whether they could conveniently be tried
together."Id. (quotingW. Sys., Inc. v. Ullgeb58 F.2d 864, 871 (9th Cir. 1992)). The Ninth Circ
has often held this inquiry into whether the egdorm a "convenient triaunit” to be "outcome
determinative” and thus predorant over the other criteridd. at 988;see also Karr994 F.2d at
1429-30 (collecting cases).

Here, the Court finds that tieo actions (i) do nioshare a common nucleus of facts that
would form a convenient trial unifij) concern differentights, and (iii) would rely on substantially
different evidence. First, the 2011 Complaintjlesimno model of clarity, ppears to bring claims
based on two essential setsadthial allegations: (1) Wells Fargo's refusal to provide a loan
modification (2011 Complaint 1 12-1%)) and, contradictorily or, peaps, in the &krnative, (2)
Wells Fargo's lack of standing to enforce anytsgimder the mortgage, incling to give a loan
modification, but also to feclose on the property (2011 Comptd[{ 18, 22). Because these
theories are pleaded in a conclusory and muddigtion, locating their "nueus” of fact is an
uncertain proposition. As best as the Courtdianern, the 2011 Complaint alleged that Wells

Fargo offered a loan modification it had no righoftter but, if it did have such a right, failed to

t

Ul

provide. Trial of these theories would focus onthe one hand, proof of Wells Fargo's acquisition

of the right to foreclose and, on the other, Palméddephonic contacts with Wells Fargo in Augus$

2011 when she sought loan modification. In castfridne current action focuses on Wells Fargo'y
later promise, through its counsel Wu, to postpoeentemplated foreclosure sale and to accept
plaintiffs’ tender of the reinstatement amount.

The second and third criteria, concerning thetsigimplicated, may be considered togethe
Mpoyq 430 F.3d at 987. The rights impinged in 2041 Action allegedly were the contractual
right to receive a loan modification emanating from the mortgage documents themselves, or,
alternative, the right not to be foreclosed upgra party who lacks standing to do so. Here, in
contrast, Wells Fargo's right to foreclose lsstafor granted, and, thoughetRAC mentions in its

account of the case's background faotd plaintiffs sought a loamodification, it bases no claims

McClain v. Apodaca793 F.2d 1031, 1033 n.3 (9th Cir. 1986) €duse of action does not consist
of facts, but of the unlawful violation @f right which the facts show.") (quotihgevada v. United
States463 U.S. 110, 130 n.12 (1983)).
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on that fact. (FAC 1 18-19.) Rather, the FACGuUReSs on the right to have Wells Fargo honor it
oral promise to postpone the foreclosure saxghange for plaintiffs’ promise to tender the
reinstatement amount and forgo pursuit of litigator bankruptcy. The primary rights and the
wrongs alleged are different.

Finally, the evidence required to try this caseailddliffer substantially from that required t
try the 2011 Action. The events alleged in each eageably overlap to a degree, insofar as the
efforts to obtain a loan modifation which lay at the center the 2011 Action form part of the
backdrop of the instant action, but in the mamtio cases concern different people, different
documents, different conversatiouiifferent promises, and diffarealleged breaches of those
promises.

None of the four criteria support a finding oédity of claims. Accordingly, the Court fing
that the required elements of res judicatarast present here. Wells Fargo's MotioDENIED as to
that defense.

B. LITIGATION PRIVILEGE

Wells Fargo contends that the litigation priviegars plaintiffs’ claims because they "are
predicated on alleged settlement discussionsdetvattorney Jonathan Fried and defense coung
Gene Wu during the prior Postleitealitigation.” (Mdion at 10 (citing FAC 1 21-26).) As set
forth below, Wells Fargo'argument does not persuade.

California Civil Code section 47(b) codifiéise litigation privilege. It "applies 'to any
communication (1) made in judicial or quasgdicial proceedings; (2) by litigants or other
participants authorized by law; (3) to achieve tibjects of the litigatiorand (4) that have some
connection or logical tation to the action."Malin v. Singey 217 Cal. App. 4th 1283, 1300 (Cal.
Ct. App. 2013), review denied (Oct. 23, 2013) (quofiilgerg v. Andersarb0 Cal. 3d 205, 212
(Cal. 1990)). "The privilege is not limited to statents made during a triar other proceedings,
but may extend to steps takemopithereto, or afterwards.ld. (internal quotation marks and
citations omitted). "Settlement negotiations hagen found to fit witim this privilege." Torres v.

Unum Life Ins. Co. of AlnC 08-1940 MHP, 2009 WL 69358, at *{/%.D. Cal. Jan. 9, 2009) (citin
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Home Ins. Co. v. Zurich Ins. G&6 Cal. App. 4th 17, 23 (Cal. Ct. App. 200Rpsenthal v. Irell &
Manella, 135 Cal. App. 3d 121 (Cal. Ct. App. 1982)).

However, the litigation privilege is not signed to provide a broad shield agasrsy
liability arising from conduct dated to litigation. It is@oted in "common law principles
establishing a defense taethort of defamation.’Action Apartment Ass'n, Inc. v. City of Santa
Monica 41 Cal. 4th 1232, 1241 (Cal. 2007 modern times, the California Supreme Court has
extended the litigation privilege tmver other torts, excepting ttat of malicious prosecutiond.
at 1241-42. However, the privilegamunizes litigants "from liabilityor torts." See Silbergs50
Cal. 3d at 214 (emphasis suppliesBe also Action Apartment Assid, Cal. 4th at 1241 ("principa
purpose" of litigation privilege i® protect litigants and witnesses from "derivative tort actions");
Jacob B. v. Cnty. of Shas#0 Cal. 4th 948, 952 (Cal. 2007) (littgen privilege "generally protects
from tort liability"). That is, "he privilege is generally describad one that precludes liability in
tort, not liability for beach of contract.'Navellier v. Sletten106 Cal. App. 4th 763, 773-74 (Cal.
Ct. App. 2003) (collecting cases).

Here, the claims of the FAC sound in contract, tort. The gravamen of the FAC is Wells

Fargo's alleged breach of an oral promise tdgoo® a foreclosure sale and to accept arrearage

Uy

before a date certain in excharfge plaintiffs' promise to tendehe arrearages and to forbear from
pursuing further litigation or bankruptcy. It is,short, a claim for breach of an oral contract.
Indeed, Wells Fargo's earlier Rule 12(b)(6) moterognized as much by moving for dismissal gn
grounds related to contract formation and perforgear(Dkt. No. 28 at 4-5.) And the Court denigd
Wells Fargo's earlier motion afteradyzing its arguments in terms tbfe law of contracts. (Dkt.
No. 33 at 4-6.) Wells Fargo's instant Motionddib observe the litigation privilege's purpose of
insulating litigants from most deritige tort liability, butnot necessarily fromantract liability. By
failing to address the boundariefsthe privilege, Wells Fargaupplies no reason to extend those
boundaries beyond their usual scope to encompastifidacontract claims here. Hence, even if
the Court were to conclude that the circumstarafeéhe case triggeredeiprivilege—a question it
need not and does not reach—Wellsgedails to persuade that tpevilege would bar the contract

claim asserted here.
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Wells Fargo's assertion of the litigation preégk is misplaced. Accordingly, the Motion is
DENIED insofar as it rests on the litigation privilege.

C. COMMON INTEREST PRIVILEGE

"[T]he common interest priv@ige applies to ‘a communicatjavithout malice, to a person
interested therein . . . by omdno is also interested.Kachlon v. Markowitz168 Cal. App. 4th 316
339 (Cal. Ct. App. 2008) (quoting Cal. Civ. Code 8d)/( Like the litigation privilege exception
also codified in Civil Code section 47, this pregke originally applied only to defamation actions
but now applies to tort actions generallycepting the tort of malious prosecutionSee id at 336.
The California Court of Appedlas held that the common intst@rivilege immunizes the non-
malicious communications of trustees dgrioreclosure proceedings, as well as the
communications of "beneficiaries insofes they may act as trusteesd: at 340. Sending a notice|
of default is an act a benefity may undertake "as a truste&eée idat 340-41.

Here, Wells Fargo contends that the commorraésteprivilege shields it from liability for
ordering NDeX, as the foreclosure trustee, to intiforeclosure proceedinggMotion at 11 ("[A]s
beneficiary under the deed of trudtells Fargo was cloaked in a qui@d privilege when it directed
its trustee to proceed with the foreclosure.").) That argument fails because, as was the case
Wells Fargo's litigation-privilege gument, Wells Fargo fails to recogaithat the privilege at issu
generally covers tort liality but that here plaintiffs’ claimsound in contract. Wells Fargo's failun
to recognize this elementary principle comeslpesiy close to a breach of its counsel's Rule 11
duties, particularly given that thpginciple is clearly established in the cases that Wells Fargo it
cites. Kachlon 168 Cal. App. 4th at 343 (slanddrtitle and negligence claimsymith v. Hatch
271 Cal. App. 2d 39 (Cal. Ct. App. 1969) (defamatidgrtin v. Kearney51 Cal. App. 3d 309,
311-12 (Cal. Ct. App. 1975) (libelpermito v. Wells Fargo Bank, N,2012 U.S. Dist. LEXIS
55977, at *24-25 (N.D. Cal. Apr. 20, 2012) (slander of titB9uyer v. Countrywide Bank, FSB
2009 U.S. Dist. LEXIS 53940 (N.D. Cal. June 25, 2009) (slander of se)also Snyder v.
Wachovia Mort. 2010 U.S. Dist. LEXIS 68956 at *17-19 (E.D. Cal. July 9, 2010) (noting, whei

dismissing inchoate claim under California iIC®@ode section 2923.5, that California's common
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interest privilege applies tadrt claims other than malicious prosecution”) (emphasis supplied)
(citing Hagberg v. California Fed. Bank FSB2 Cal. 4th 350, 361 (Cal. 2004)).

Wells Fargo's Motion i®ENIED insofar as it rests on the common interest privilege.

D. NDEX'S JOINDER

On January 31, 2014, NDeX filed ftre third time a paper styles a "joinder" to Wells
Fargo's Motion but which offered argument googyond that assertedtine motion it purportedly
joins. NDeX's joinder fails to persuade that NBedismissal from this action is warranted. Firs
to the extent it truly is a mere joinder in Wellgda@s Motion, it fails to the extent that the Motion

has. Second, and more critically, in joigiWells Fargo's Motion, NDeX has sought to assert

affirmative defenses of res judieadnd litigation privilege which amot pleaded in NDeX's answer.

(Dkt. No. 36.) Third, to the extent that the Joindies on NDeX's "limited" role in the foreclosu
proceeding, NDeX asserts facts outside the phgadihe Joinder supplies no grounds to dismisy
NDeX from this lawsuit.

V. CONCLUSION

For the reasons set forth above, Wells Fargwtion for judgment on the pleadings is
GRANTED IN PART AND DENIED IN PART. Plaintiffs concede that their fourth claim, for an
accounting, should be dismissand therefore the CoWdismiSSES that claim. Otherwise, the
Motion isDENIED.

The Court shall hold a trial-#a1g conference at 2:00 p.m. Monday, November 3, 2014
in Courtroom 1 of the United Stat€®urthouse located at 1301 Clayeet in Oakland, California.
At least five business days prim the November 3 conferendbe parties jointly shall submit a
proposed pretrial and trial sahde with an anticipatedisd date in the spring of 2015.

This Order terminates Dkt. No. 67.

T 1SS0 ORDERED.

MW

Date: September 24 , 2014
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VONNE Gon#Lez RoceErs ©
UNITED STATES DISTRICT COURT JUDGE
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