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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

BALDEV SINGH MANN,
a.k.a. BHADAR SINGH,

Case No.: 12-CV-04712-YGR

ORDER DENYING PETITIONER 'SWRIT OF
Petitioner HABEAS CORPUS ANDREQUEST FOR
’ EMERGENCY STAY OF DEPORTATION

VS.

ERIC HOLDER, JANET NAPOLITANO, and
TIMOTHY AITKEN,

Respondents.

Petitioner Baldev Singh Mann (“B&goner”) originally asked ta Court to stay his removal
to India and to release him from the custoflfhe United States Immigration and Customs
Enforcement (“ICE”) while the United Stat€stizenship and Immigration Service (“USCIS”)
adjudicated his then-pending apptioa for adjustment of status. A the date of this Order,
USCIS has now formally denied Petitioner’s application for adjustment of status. Having cars
considered the pleadingstims action, the Court herelENIES Petitioner’s writ of habeas corpus
and request for stay of deportation.

l. FACTUAL AND PROCEDURAL BACKGROUND

Petitioner entered the Undetates from India in $ember 1990 via Los Angeles
International Airport. (Petitin for Writ of Habeas Corpus and Emergency Request for Stay of
Deportation [“Pet.”], Dkt. No. 1, T 14; Declaratiohlla C. Deiss [“Deiss Decl.”], Dkt. No. 13-1,
Ex. 1.) Subsequently, the Immigration and Malimation Service (“INS”) initiated exclusion

proceedings against Petitioner. On June 23, 199 migration judge denied Petitioner’s asylur
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and withholding of deportation claims, and ordened excluded from the United States. (Pet.
16; Deiss Decl., Ex. 3.) While the appeathie Board of Immigration Appeals (“BIA”) was
pending, Petitioner married a Unitedaféts citizen and the couple had a child together. (Pet. { ]
The BIA affirmed the exclusion order on Augdg, 1998, and Petitioner failed to file a timely
petition for appeal with the NihtCircuit. (Pet. I 18; Deid3ecl., Ex. 4.) Administratively,
Petitioner’s exclusion casetame final after the Ninth Cut denial. (Pet. 1 18.)

On May 20, 1996, Petitioner’s wife filed a Fotrh30 Petition for Alie Relative (“First I-
130 Application”) on behalbf Petitioner. (Pet.  17.) Petitier concurrently filed a Form 1-485
Application to Adjust Statut Legal Permanent ResidgtiEirst 1-485 Application”). (d.)
Several years passed before INS scheduledtarview on Petitioner’s st 1-130 Application on
May 14, 2002. (Pet. 1 19.) In the interim periBdiitioner’s exclusion der had become final,
and, fearing deportation, Petitiordid not appear for the interview relating to his First I-130
Application. (Pet. 11 19-203ubsequently, INS denied Paditer’'s First 1-130 Application as
abandoned, resulting in the formal denial of the First 1-485 Application. (Pet. 1 20.)

Petitioner has made multiple wteessful motions to haveetBIA reopen his case. (Deisg
Decl., Exs. 4 & 5.) On July 10, 2009, ICE pld&stitioner into custody pending final removal.
(Petitioner’s Response to Responide Opposition for Writ of Habas Corpus [“Traverse”], Dkt.
No. 14, Ex. 1.) Unable to remove Petitioner:zI@leased him under an Order of Supervision on
January 15, 2010. (Traverse, Ex. 2.) On &aper 27, 2011, Petitionsrdaughter from another
marriage filed another 1-130 Application on behaflPetitioner (“Second I-130 Application”).
(Pet. T 21.) Petitionereheafter applied for adjustment of siato legal permanent resident via
another 1-485 Application (“&cond 1-485 Application”). (&. Y 21; Deiss Decl., Ex. 9YSCIS
approved the Second 1-130 Application on May 29, 2012 and requested additional document]
to complete the adjudication of PetitioneBscond 1-485 Applicadn. (Pet. 1 22.)

Most recently, on September 4, 2012, ICE agdaced Petitioner into custody pending
removal pursuant to 8 U.S.C. section 1231(a) (“Section 1231 (dRespondents’ Return in
Opposition to Petition for a Writ of Habeas Corpu®eammature [“Opposition”], Dkt. No. 13, at 3.

1 Unless otherwise noted, all statutory refeesnare to Title 8 of the United States Code.
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On September 10, 2012, Petitioner commenced thaninattion seeking a stay of deportation an
release from custody pending adpation of his Second 1-485 Appétion. (Pet. at 9.) Because
Petitioner still had an interviepending before the USCIS, therpas stipulateahot to remove
Petitioner prior to October 31, 20125eeDkt. No. 9.) On October 4, 2012, USCIS interviewed
Petitioner as part of his Smad 1-485 Application. (Deiss DecEx. 9; Opposition at 4.)

On October 30, 2012, the Government filed didéoof Agency Action, which included the
USCIS Notice of Intent to Deny (“NOID®etitioner’s Second [-485 ApplicationS€eNotice of
Recent Agency Action, Dkt. No. 15, at 3.) TRisurt ordered a seven-day emergency stay of
deportation and required both pastie respond regarding the et of the NOID on the instant
case. $eeDkt. No. 16.) Pursuant to a stipulation, fiaties agreed to an extension of time for
Respondents’ response, and further agreedP@ioner would not to be deported before
November 30, 2012.SgeDkt. No. 19.) On November 19012, USCIS issued a final decision
formally denying Petitioner'Second [-485 Application.SgeNotice of Decision, Dkt. No. 20-1.)
This decision states it “may not be appealedd:) (

On November 26, 2012, Respondents filedrthesponse to the Court’s October 30, 2012
Order, attaching the USCIS’ final decision to deny the Setd&® Application. See

Respondent’s Reply to the Court’s October 3A,20rder, Dkt. No. 20.) On November 28, 2012

Petitioner unilaterally filed a renewed opjtias in response to this filing.SgePetitioner’s
Opposition to Respondent’s Motion to Dismiss thetWirHabeas Corpus and Stay of Deportatig
[“Renewed Opposition”], Dkt. No 21.) As a rdtsof the new arguments raised therein, the Cour
permitted Respondents to file a renewed repkt.(No. 22), which they filed on November 30,
2012. (Respondents’ Reply to Petitioner’'s Nober 28, 2012 Filing [‘Renewed Reply”], Dkt.
No. 23.)
Il. PETITIONER 'SPETITION FOR WRIT OF HABEAS CORPUS

Petitioner originally filed this action seekj a stay of deportatiggending adjudication of
his Second 1-485 Application. Additionally, Retner argued that his current detention under
Section 1231(a) was unreasonablefmtvydas v. Davj$33 U.S. 678 (2001), because he had
already been held under Sectil231(a) for over six months in 2009. In their Opposition,
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Respondents argued that the Cdacks subject matter jisdiction to hear Petitioner’s claims
because Petitioner is seeking to halt the executianfiobl order of removahnd alternatively that
the Petitioner’s habeas petition is premature bedaeise being held under Section 1231(a)(2).
A. SUBJECT MATTER JURISDICTION AND PETITIONER 'SREQUEST FOR A STAY
The jurisdiction-limiting amendments to Sect 1252, as amended by the REAL ID Act,
provide that Petitioner’s only anue to appeal a final order from the BIA lies with the United

States Court of Appeals, here, theatdi Circuit. The Section provides:

Notwithstanding any other provision of law .., including section 2241 of Title 28,
or any other habeas corpus provision, .. a petition for review filed with an
appropriate court of appeals . shall be the sole and exclusive means for judicial
review of anorder of removalentered or issued under any provision of [the
Immigration and Naturalization Act].

8 U.S.C. § 1252(a)(5) (emphasis supplied).

Moreover, subsection (g) of SeEm 1252 states that “no courtathhave jurisdiction to hear
any cause or claim by or on behalf of any aligsiag from the decision or action by the Attorney]
General to commence proceedingguditate cases, or execute removal orders against any alig
under this chapter.” 8 U.S.C. 8§ 1252(djurthermore, this Court laskurisdiction to review “any
judgment regarding the granting of relief” as redati® adjustment of status (governed by Section
1255), or any other discretionary decisions dioas of the Attorney General. 8 U.S.C. §
1252(a)(2)(B)see also Hassan v. Chertd®®3 F.3d 785, 788-89 (2008) (‘lidlicial review of the
denial of an adjustment ofagtis application . . . is exgssly precluded by 8 U.S.C. §
1252(a)(2)(B)(i).”);Bazua-Cota v. Gonzale466 F.3d 747, 748-49 (9th Cir. 2006) (“[T]he
decision to deny Petitioner’s application for adjusitref status is a discretionary determination,
and is therefore unreviewable.”).

Respondents concede that federal districttschave jurisdiction over habeas petitions by
aliens that challenge the constidmality of detention, rather thahe final removal order itself.
See?28 U.S.C. § 2241(c)(3Nladarajah v. Gonzale243 F.3d 1069, 1075 (9th Cir. 2006)
(recognizing that the REAL ID Act of 2005uP. L. No. 109-13, 119 Stat. 231, does not elimina

habeas jurisdiction over challenges to detentionalatndependent of challenges to removal).
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Thus, while a “district court pinly lack[s] habeas jurisdictid to review removal ordersasu v.
Smith,511 F.3d 881, 888 (9th Cir. 2007), nothing acfon 1252 deprivesigCourt of habeas
corpus jurisdiction over claims that dot seek review of a removal ord&ee llyabaev v. Kane
847 F. Supp. 2d 1168, 1173 (D. Ariz. 2012). Petitiongues that he was not challenging his final
order of removal, but seeks relief to allow USGb issue a final dectm on the merits of his
Second 1-485 Application. (Traverse at 3 (“In thetamt case, Petitionerm®t asking this court to
review the merits of his finarder of exclusion.”).)

Petitioner’s argument that due pess requires adjudication of l8econd-485 Application
before deportation may have raised a claim sufftlyatistinct from his final order of deportation
as to vest this Court with subject matter juididn. However, the Court need not address the
merits of this argument in light of recent dements. Now that USCIS has reached a final
decision to deny Petitioner's Second 1-485 Applaa, Petitioner’'s due process arguments are npw

moot and he may no longer rely thre pendency of his applicatidn.

2 |n the Renewed Opposition, Petitioner states that he filed a complaint for declaratory and injunctive|relief
in the Eastern District of California through which he seeks review of USCIS’ denial of his application [for
adjustment of status (“Eastern District Action”5eeRenewed Opposition at 3.) Specifically, Petitioner’s
complaint in the Eastern District Action alleges that USCIS arbitrarily and capriciously denied his
application in violation of the Administrative Procedure Act (“APA"). @t 3 & 5.) Petitioner seeks
further stayof deportation beyond November 30, 201 2hiis action pending adjudication of the Eastern
District Action. (d. at4 & 5.) Respondents maintain that regardless of the Eastern District Action, thig
Court lacks subject matter jurisdiction under Section 1252(g) to halt execution of the final order of removal.
(Renewed Reply at 2.)

This Court notes that “[t]he judicial review prowss [of the APA] do not apply where statutes preclude
judicial reviewl[,]” and that “[t{]he INA specifically closes the door to judicial review of certain discretionpary
agency decisions, including the denial ofagaplication for adjustment of statud.te v. U.S. Citizenship
and Immigration Service$92 F.3d 612, 619 (4th Cir. 2010). Indeed, “[t{jhe APA ‘is not a jurisdiction-
conferring statute.”ld. (citing Trudeau v. FTC456 F.3d 178, 183 (D.C. Cir. 2006)). Uee the Fourth
Circuit held that although plaintiff “carefully word¢his complaint] to avoid expressly challenging the
denial of his application for adjustment of statuaf ik clearly what [he sought] to do. [Plaintiff's]
complaint is that the District Director made alfaweligibility determinationunder [section] 1255(i); that
determination was the sole basis for the denial lafrjpff's] application and cannot be divorced from the
denial itself.” Leg 592 F.3d at 620. The Court finds thengato be true here—despite Petitioner’s
characterization of his request for stay of deporta®fincidental to his claim that his removal is not
authorized by law,” he is effectively seeking revieithe USCIS’ denial and challenging his order of
removal. As such, the Court is without subject mattesdiction and declines to issue a stay of deportati
pending the Eastern District Action. The Cousatleclines to further consider the arguments in
Petitioner's Renewed Opposition, andytave had no influence on the disposition of this order.
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The Court therefor®eNIES Petitioner a further stay of deportation beyond November 3(
2012 based on his Second 1-485 Application.
B. PETITIONER 'SRENEWED DETENTION UNDER TITLE 8U.S.C.SECTION 1231(a)

Prior to the issuance of the Notice ofdnt to Deny his Second 1-485 Application,

Petitioner argued that based 2advydas v. Davj$33 U.S. 678, 696 (2001), his current detention

in ICE custody under Section 1231 is presumptivglseasonable because he was previously he)
in custody for a period of six months. Speeilly, he was held from July 2009 until his
subsequent release in January 20d@en an Order of Supervision.

The statutory scheme established byti®acl231 creates a 90-day removal period

“[d]uring [which] the Attorney General shall detdime alien.” 8 U.S.C. § 1231(a)(2). This 90-dq

detention period is non-discretionarnghotesouvan v. Morong886 F.3d 1298, 1299-300 (9th Cir.

2004). The removal period may be extended beyom@@hdays if the alien fails or refuses to
make a timely application for travel in good fait8 U.S.C. § 1231(a)(1)(C). Furthermore, “[a]n
alien ordered removed who is inadmissible undeticed 182 of this title . . . or who has been
determined by the Attorney General to be a ristheocommunity or unlikely to comply with the
order of removal, may be detained beyond the removal period.” 8 U.S.C. § 1231(a)(6). “Seg
1231(a)(6) encompasses . . . aliens who have etdthab direct and collateral review of their
removal orders but who, for one reason or arrotieeve not yet been removed from the United
States,” including PetitioneDiouf v. Napolitan*Diouf 11"), 634 F.3d 1081, 1085 (9th Cir.
2011).

In Zadvydas v. Davjghe Supreme Court noted tltanstruing section 1231(a)(6) to

authorize indefinite or permanent detention wioznstitute a serious constitutional problem. 53

U.S. at 696. “[O]nce removal is no longer reasbnédreseeable, continued detention is no longer

authorized by statute.ld. at 699;see also Clark v. Martings43 U.S. 371, 386 (2005) (holding
that theZadvydaglecision applies to inadmissible aliens, ooly removable aliens). In order to
guide lower courts, the Supreme Court esshleld a six-month pexd where detention was
presumptivelyeasonableZadvydas533 U.S. at 701. However, the Supredmairt warned that

the six-month presumption “does not mean thatyeaken not removed must be released after s

Id
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months” and “[t]o the contrary, an alien may be held in confinement until it has been determir
that there is no significant iihood of removal in the reasably foreseeable futureld.

While the Supreme Court emphasized twttinuousdetention beyond a six-month periog
would be presumptively unreasonabl&advydasthe opinion does not adels whether breaks in
detention should be consideredive reasonableness inquiry. Moreover, the Ninth Circuit has
that continued detention beyond the presumptivehsonable six-moniberiod is statutorily
authorized, so long as thetdetion is not indefinite See Diouf v. MukasdyDiouf I"), 542 F.3d
1222, 1233 (9th Cir. 2008) (noting that an aliesdstinued detention was warranted because he
did not demonstrate that the receiving countould refuse to accept him or that removal would
violate U.S. laws). For those facing the possibilitypafionged detentionnder Section
1231(a)(6), the Ninth Circuit has chosereitend certain procedural protectior&ee Diouf || 634
F.3d at 1086-87.

The Court is not persuaded that grantingti®eer’s release simply because he was
previously held would be consistent with thep&me Court’s instructions that the Court should
“measure reasonableness primarily in terms efstiatute’s basic purpose, namely, assuring the
alien’s presence at the moment of removaddvydas533 U.S. at 699. First, holding that
Petitioner is entitled to release here solely bechad®ad already been held for six months woulg
hinder the government’s ability &ffectuate removal in cases where aliens file repeated motior]
reopen with the BIA. To do so without considtion of the circumahces would mean that
Petitioner can never be helddastody despite a valid and final order of removal. Second, the
Court recognizes that Petitionsas afforded the benefit of ezlse pursuant to an Order of

Supervision between January 2010 and Septe2dt, which factors intthe Court’'s assessment]

of the reasonableness of Petitioner’s current dietgnvhich has lasted less than 90 days to date.

Petitioner is subject to the Final OrderRémoval and the government has demonstrated
that it stands ready to remokien immediately. Indeed, Respomiie have demonstrated that the
government was prepared to remove Petitioméndia on September 21, 2012, and that travel
arrangements were made. (Deiss Decl., ExA8ldlitionally, Respondents represent that Petitior]

presently has new travel documents thatrexpiecember 9, 2012. (Respondent’s Reply to the
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Court’s October 30, 2012 Order, Dkt. No. 20, at 2 nlla¥tly, no evidence has been presented {
India will refuse to accept Petitioner, or thi removal would violate any laws now that his
Second 1-485 Application has been deni&ge Diouf,542 F.3d at 1233.

Accordingly, Petitioner’s request b released from custody is therefDeNIED.
[lIl.  C ONCLUSION

Petitioner originally soughdn opportunity to have USCIS adjudicate his Second 1-485
Application. USCIS has now considered and dénhat application. B&oner does not ask the
Court to decide the merits of the Second I-4@plication or to overturn his order of removséé€
Traverse at 3), and this Cowvbuld have no jurisdiction to do so. Finding no other basis upon
which to grant relief, the Court hereDgNIES Petitioner’s writ of habeas corpus and request for
stay of deportation.

I T 1SS0 ORDERED.

WW

(/ YvonNE GoNZaLEz RoGERs
UNITED STATES DISTRICT COURT JUDGE

Dated: November 30, 2012
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