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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
LATOYA DEANN JOHNSON, No. C-12-05291 DMR
Plaintiff(s), ORDER GRANTING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT
V. IN PART AND REMANDING FOR

FURTHER PROCEEDINGS
MICHAEL J. ASTRUE,

Defendant(s).

Pursuant to 42 U.S.C. § 405(g), Plaintiff ga Deann Johnson (“Plaintiff’) seeks review
her application for Supplemental Security Income (“SSI”) disability benefits and disability insu
benefits. Defendant Social Security Comnussir (“Defendant” or “Commissioner”) denied her
application after determining that Plaintiff wast disabled under Titles 1l and XIV of the Social
Security Act, 42 U.S.C. 88 401 and 1381seq Plaintiff now requests judicial review of the
Commissioner’s decision pursuant to 42 U.S.C. § 405(g). Both parties filed motions for sumi
judgment. For the reasons stated below, the court grants Defendant’s motion for summary ju
in part and remands this action to the Commissioner for further proceedings.

I. Procedural History

On November 25, 2008, Plaintiff filed an application for SSI benefits under Title XVI of]

Act, and an application for a period of disability and disability insurance benefits under Title |

the Act, alleging disability beginning November 8, 2008. Administrative Record (“A.R.”) 201-
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The agency denied Plaintiff’'s claim on March 18, 2009, and subsequently denied it again upd

reconsideration on June 10, 2009. A.R. 87-94, 95-101. On October 27, 2010, Administrative

Judge (ALJ) Homer T. Ball, Jr. held a hearing at which two medical experts were scheduled fo

testify: (1) Reuben Beezy, an internal medicine doctor, and (2) Irwin Shapiro, a psychiatrist.
128-31. ALJ Ball adjourned the hearing to providamiff's counsel with additional time to obtai
certain records. A.R. 41.

On March 8, 2011, a hearing was held before ALJ Timothy G. Stueve, to whom the m3
had been transferred. A.R. 43-82. ALJ Stugidenot schedule any medical experts to testify.
Plaintiff was represented by an attorney. Plaimngi$tified, as did Plaintiff’'s aunt, Cynthia Fowler,
and a vocational expert. A.R. 43-82. Onrbhal8, 2011, ALJ Stueve issued a written decision
finding that Plaintiff had severe impairments detisg of seizure disorder, chronic brain syndron|
and depression, but determining that Plaintiff was not disabled because she could perform a
significant number of jobs given her residual functional capacity (“RFC”) for a reduced range
work at all exertional levels. A.R. 15-21. Thepeals Council denied Plaintiff’'s request for revig
of the ALJ’s decision, making the ALJ’s decisithe Commissioner’s final decision. A.R. 1-9.
Plaintiff then filed this action.

Il. Factual Background
A. Background

The record contains the following information. Plaintiff was born in 1981. A.R. 201.
Plaintiff was first sexually abused when sheswgaven years old. A.R. 649. Plaintiff began
experiencing psychiatric symptoms when she was eleven years old. A.R. 658. She left her
childhood home at the age of sixteen and became homeless. A.FPlaintiff has a history of
drug abuse. A.R. 345. She has used marijuana, crack, and methamphetamine. A.R. 650. §
graduated from high school and Berkeley Adult School. A.R. 48.

Plaintiff alleges a disability onset dateNddvember 5, 2008. On that date, Plaintiff was
pregnant with twins and went into labor at ABBates Medical Center. A.R. 345. She experience
seizure “likely related to potential substandéhdrawal” and stopped breathing. A.R. 345-46. S

was without a pulse for approximately 15 minutes, and as a result suffered “severe anoxic br

n

La

A.R

h

Atter

e,

of

W

bhe

bd a

Rin




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

damage.” A.R. 345, 355. Following this event, Plaintiff lapsed into a coma. A.R. 350. She
subsequently experienced respiratory failure, and a surgeon performed a tracheostomy upon
A.R. 353-355. Plaintiff was discharged frontaABates Medical Center on November 26, 2008 4
transferred to Fairmont Hospital/Alameda County Medical Center for rehabilitation. A.R. 356-
436.

Plaintiff's twins were born premature and founchave a toxic exposure to cocaine. The)
were removed from Plaintiff’'s custody by ChRdotective Services and placed in Ms. Fowler’s

home. A.R. 74-76, 501, 685. On December 18, 2008, Plaintiff enrolled in a residential drug

rehabilitation program called Healthy Babies Projeut, A.R. 663. The program required Plaintjff

to attend classes from the morning until 5 p.m., after which time the participants did chores ir]
residential facility. A.R. 61-62. Plaintiff did nbave problems while she was living there and d
not have difficulty getting along with other resdge. A.R. 62. After 90 days in the program,

Plaintiff was permitted to occasionally leave the residential facility, but someone from the pro
would have to accompany her if she did so. A.R. 63. By the time Plaintiff graduated from thg
program, she was one of the people who would accompany others when they went out. A.R
Plaintiff graduated from the program on December 18, 2009. A.R. 663. The program requirg
Plaintiff submit to monthly drug testing. All of Plaintiff's tests were negative for drug use. A.H

665, 670.
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As of the date of the hearing before ALJ Stueve, Plaintiff was living in an apartment with a

friend. A.R. 48. Plaintiff had no other friends, Ishe walked to Ms. Fowler’'s house and saw hdg

and Plaintiff's childrehevery day. A.R. 56-57. In a typladay, Plaintiff would wake around 10 OL
hed

11 a.m., although some days she did not get outf BeR. 57. Plaintiff did some chores, watc

television, and spent time with her children. A.R. 57-58. Plaintiff was able to do laundry, wa
dishes, and shop monthly for baby clothes. A.R. 242-43. Twice a week, Plaintiff rode the bu
attend Narcotics Anonymous meetings. A.R. 59. Plaintiff took the bus to attend college clas

Merritt College for an hour and a half on three days of the week, and had disability accommo

! Plaintiff's children were being monitored &¥ild Protective Services and were under the
of her aunt. A.R. 59.
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at her school. A.R. 49-50, 58, 182. Plaintiff attended church regularly. A.R. 244. Plaintiff st
she was able to get along with authority figures and could handle changes in routine. A.R. 2;
Plaintiff had noted on her SSI disability benefits and disability insurance benefits applications
she enjoyed crossword puzzles, but stated dteheng that she had not done crossword puzzles
a while. A.R. 60. Plaintiff enjoyed word search games. A.R. 61. Plaintiff had a history of dr

abuse, but had been clean and sober for two years at the time of the hearing. A.R. 61.

Plaintiff testified that she has a hard time remembering and understanding things. A.R.

She stated that if she were to watch a movie, she would not understand what was happening
movie by its end. A.R. 68. She took medication to control her seizures, high blood pressure
depression. A.R. 54. Plaintiff stated that shedwguerienced suicidal ideation in the past, but th
the last time she thought about killing herself was when she was a teenager, and she has no
those thoughts. A.R. 71, 653, 683. Plaintiff did lnelieve she could work or take care of her
children by herself. A.R. 72.

Regarding her prior work history, Plaintiffstified that in 2000, she worked at Chuck E.

Cheese in Houston, and in 2003, she worked at a bagel store in Pacific Palisades. A.Riérl-5

records indicated that she worked in 2005 and 2006 as a security guard. A.R. 51-52, 230-31{.
Ms. Fowler also testified at the hearing gmdvided a third party function report. A.R. 73t
77, 248-256. Ms. Fowler stated that Plaintiff hathedo live with Ms. Fowler in Salinas, had gofe

to school there, and had been the valedictoriamefofthe schools she attended. A.R. 73. Ms.
Fowler testified that after Plaintiff’'s medicalcident in November 2008, Plaintiff lost her ability t
comprehend instructions. For example, Ms. Fowler testified that Plaintiff could not und arstarn
instruction to get milk from the refrigeratoA.R. 74-75. Ms. Fowler stated that Plaintiff was
unable to take care of her children, and thatn@fdiwvas confused and forgetful. A.R. 74-75, 252
Ms. Fowler testified, “If | send [Plaintiff] into theestroom to get me a Q-Tip or something, she’l
go in the restroom, but by the time she is on her way back, she didn’t bring what | asked her
bring.” A.R. 76.

B. Plaintiff's Relevant Medical History

i. Dr. Rahman
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On February 18, 2009, while Plaintiff was still enrolled in the Healthy Babies Project,
Plaintiff had a psychiatric consultative evadloa with Dr. Arifa Rahman, M.D. A.R. 510-51.

Plaintiff reported a history of cocaine use for tyears, past marijuana use, and drug use during|her

pregnancy in 2008. A.R. 510. Plaintiff reportedttbhe suffered from memory problems since Her

post-pregnancy coma, had been depressed “all her life,” had trouble sleeping and concentrating,

had a poor appetite. A.R. 511. Plaintiff stated #ihat was able to take care of herself by going 1o

the grocery store and paying with food stamps, and doing other activities with the assistance|of tl

program director and the other clients in herdestial program. A.R. 512. Dr. Rahman noted that

Plaintiff was “a very pleasant person who came in on time.” A.R. 512. Dr. Rahman also notgd th

Plaintiff's thought processes were linear and coherent, but that Plaintiff was slow at times and

needed repetition. A.R. 512. Plaintiff's thougbntent was appropriate, and she did not report

suicidal or homicidal ideation, though she reported that at times she saw the face of a boyfrignd \

was murdered in 2007. A.R. 512. Dr. Rahmagdosed Plaintiff with polysubstance dependenge

and depressive disorder due to polysubstance dependence, as well as “possibly brain damage d

seizures which may be due to withdrawatlnigs.” A.R. 512. Dr. Rahman found Plaintiff's
immediate memory recall to be mildly impaired, but found Plaintiff’'s concentration to be normgal.

A.R. 513. Dr. Rahman noted that Plaintiff woliletly have difficulty performing detailed comple

X

tasks, mild difficulty in simple repetitive tasks and moderate difficulty dealing with usual job
stressors encountered at competitive work. AE3. Dr. Rahman found that Plaintiff may have
difficulty following directions or instructions fromupervisors and also interactions with coworkers.
A.R. 513.

ii. Dr.Balt

The administrative record shows that Dr. Steven Balt at Schuman-Liles Clinic treated and
evaluated Plaintiff several times, once while she was still enrolled in the Healthy Babies Projgct &

once afterward. On October 19, 2009, Dr. Balt conducted a psychiatric medication evaluatiop an

noted that Plaintiff reported symptoms of atyj decreased concentration, occasional suicidal
ideation, poor memory, and anhedonia. A.R. 678.Balt’s check-the-box style notes indicate that

Plaintiff’'s appearance and behavior, moodefff thought process, thought content, memory,
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attention, concentration, insight, and judgment were all within normal limits. A.R. 680. Dr. B{
diagnosed Plaintiff as having major depressiwedier and seizure disorder due to anoxic brain
injury, and prescribed Prozac and Lamictal. A.R. 672-73.

The record also contains a psychiatric mation progress note from Dr. Balt dated Apiril ]
2010. A.R. 674. Plaintiff reported that some dstys got more depressed than normal, but Dr. B
noted that Plaintiff evidenced “no clear dysftios.” A.R. 674. Dr. Balt found the results of
Plaintiff's mental status exam to be within ma&i limits, and he discontinued Plaintiff's Lamictal
prescription. A.R. 674-75His treatment notes also indicd896.3 [major depressive disorder],
309.81 [post-traumatic stress disorder] r/o malingering.” A.R. 675.

iii. Dr. Matthis

The record contains notes from Dr. Inecir Matthis, a “Community Mental Health
Counselor? at Passion Ministries Inc. who savakitiff between January 6, 2010 and June 28,
2010. A.R. 630-646. Dr. Matthis found that Plaintiff was experiencing depression and anxiet
diagnosed Plaintiff as having bipolar disordér.R. 630, 646. Plaintiff’'s symptoms included
depressed mood, restlessness, low self-esteem, and feelings of guilt. A.R. 630-646.

iv. Dr. Thomsen

On June 21, 2010, at the request of Plaintiff's counsel, Dr. Ede Thomsen, Ph.D., a licg

psychologist, conducted a psychological examination of Plaintiff which included a battery of t
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well as a patient interview. A.R. 647-661. Dr. Thomsen diagnosed Plaintiff as having (1) major

depressive disorder, (2) posttraumatic stress disorder (“PTSD”), (3) generalized anxiety disol

dementia due to head trauma, (5) polysubstance dependence in sustained full remission, (6)

2 1t is not clear from the record in whicipecialty area Dr. Matthis received a doctor

Plaintiff notes that Dr. Matthis ot a psychologist or psychiatrist, but urges the court treat her o
as that of an “other non-medicaksce,” pursuant to SSR 06-03p, 2006 WL 2329%39SSR 06-03p
(“In addition to evidence from ‘acceptable medicalixes,” we may use evidence from ‘other sourg
as defined in 20 CFR 404.1513(d) did.913(d), to show the severitytbé individual's impairment(

and how it affects the individual’s giby to function . . . Informatiorfrom these ‘other sources’ cannot

establish the existence of a medically determin@iy@irment. Instead, there must be evidence f
an ‘acceptable medical source’ for this purposeweleer, information from such ‘other sources’ nj
be based on special knowledge of the individual gt provide insight into the severity of t
impairment(s) and how it affects the individual'digbto function.”). Defendant has not objected
the characterization of Dr. Matthis as an “other source.”
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schizotypal personality disorder, and (7) personality disorder NOS. A.R. 658. Dr. Thomsen foun

that Plaintiff's “mental illnesses are debilitating for [Plaintiff's] daily functioning” and conclude

that Plaintiff had “a severe deficit in concemitva/attention/pace/persistence, memory functioning,

executive functioning, [ ] visuospatial abilities,” judgment/insight, and social functioning. A.R.
58, 661. Dr. Thomsen found that Plaintiff had ‘&evpsychological symptoms,” that “interfere

with her ability to make decisions, resolve problems, and effectively manage her daily affairs,
657. Plaintiff “isolates because of her psychological conditions,” which Dr. Thomsen noted ¢
created difficulties in work environments that webuéquire Plaintiff to interact with coworkers or
supervisors. A.R. 658. Dr. Thomsen found thairRiff's “social alienation and isolation would

make working effectively with others extremelyfidult.” A.R. 658. She concluded that Plaintiff
had a poor ability to understand, remember, and carry out simple and complex instructions, 1

concentration, attention, and persistence, perform activities within a schedule and maintain rq

)

65’

A
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attendance, complete a normal workday and workweek without interruptions from psychologifcally

based symptoms, and respond appropriately to changes in a work setting. A.R. 661. Dr. Th
report states that “valid results, such as tlaigained by Ms. Johnson, indicate that client is not
malingering.” A.R. 654.

v. Dr. Taylor?®

DMS

In July 2009, prior to the hearings, and one year prior to Dr. Thomsen’s evaluation, Alame

County referred Plaintiff for a psychological evaluation with Dr. Warren T. Taylor, Ph.D., a licg
psychologist. A.R. 681-692. Dr. Taylor adminisidia battery of tests as well as conducted a
patient interview. Dr. Taylor reported thas ldiagnostic impressions of Plaintiff included (1)
PTSD, (2) major depressive disorder, (3) dysthymic disorder, (4) cognitive disorder, and (5)
polysubstance dependence with sustained partial remission. A.RD639Daylor found that
Plaintiff's test results, history, and mental status examination indicate that she does have se\

psychopathology that precludes an effective andistamt work effort. A.R. 691. He found that

® Dr. Tavlor's report was apparently nmtnsidered by ALJ Stwe, but was submitted b
Plaintiff to the Appeal: Council A.R. 22-26. The effect of these circumstances will be discU
further below.
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she had a fair ability to understand and remember routine and complex instructions, but that
would have extreme difficulty carrying out both routine and complex instructions on a consist
basis because of her severe psychopatholodyeatremely low energy. A.R. 691. Dr. Taylor
stated that Plaintiff would also have extrediificulty maintaining persistence and consistency,
completing a normal workday and workweek without interruptions from psychologically baseq
symptoms, and responding appropriately to changes in the work setting. A.R. 691. He foung
her abilities to make simple work-related decisions and act in a timely or effective manner we
significantly impaired. A.R. 691. Dr. Taylor not#tht “Plaintiff was extremely anxious and teng
presented as extremely tired and appeared to be doing her best.” A.R. 686.

vi. Dr. Morando

State agency medical consultant Dr. Mario Morando, M.D., completed a psychiatric re

technigue form and a mental RFC assesstioeriPlaintiff on March 13, 2009. A.R. 516-52Dr.

Morando determined that Plaintiff had organiaibrsyndrome due to cerebral anoxia or drugs, an

affective disorder, and drug dependence. A.R. 517, 519, 522. Dr. Morando found these
impairments to be severe but not expected to last 12 months. A.R. 516. Dr. Morando found
following “B criteria” limitations”: (1) mild restriction of activities of daily living; (2) moderate
difficulty in maintaining social functioning; (3) moderate difficulties in maintaining concentratig
persistence, or pace; and (4) insufficient evidence to determine whether Plaintiff had repeate
episodes of decompensation, each of extended duration. A.R. 524. In his mental RFC asse
Dr. Morando found that Plaintiff's abilities were regnificantly limited in any category, and note
that “with continue[d] treatment, the claimaneigected to improve to non-severe by 11/09.” A
529.

lll. The Five-Step Sequential Evaluation Process

4 “B criteria” refer to certain functional limitaths that a claimant must demonstrate in o

to show that her impairment meets or equals omdist of specific impairments described in 20 C.R.

Part 404, Subpart P, Appendix 1, whinis Step Three of the five-gteequential evaluation process &
is described in greater detail belo®ee20 C.F.R. Pt. 404, Subpt. Rpp. 1 § 12.06(B); 20 C.F.R. §
404.1520, 416.920.
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To qualify for disability benefits, a claimant must demonstrate a medically determinabl
physical or mental impairment that prevents her from engaging in substantial gainful “satislity
that is expected to result in death or to last for a continuous period of at least twelve months.

Reddick v. Chaten57 F.3d 715, 721 (9th Cir. 1998) (citing 42 U.S.C. § 423(d)(1)(A)). The

D

impairment must render the claimant incapable of performing the work she previously performed

and incapable of performing any other substantial gainful employment that exists in the natiopal

economy. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999) (citing 42 U.S.C. 8§ 423(d)(2)(A)).

To decide if a claimant is entitled to benefas ALJ conducts a five-step inquiry. 20 C.F

88 404.1520, 416.920. The steps are as follows:

R.

1. Atthe first step, the ALJ considers the claimant’s work activity, if any. If the claimant is dloin:

substantial gainful activity, the ALJ will find that the claimant is not disabled.

2. Atthe second step, the ALJ considers the medical severity of the claimant’s impairme:J(s).

the claimant does not have a severe medically determinable physical or mental impair
meets the duration requirement in [20 C.F.R.] 8 416.909, or a combination of impairmern
is severe and meets the duration requirement, the ALJ will find that the claimant is not
disabled

3. At the third step, the ALJ also considers the medical severity of the claimant’s impairme

If the claimant has an impairment(s) that meets or equals one of the listings in 20 C.F.R

404, Subpt. P, App. 1 [the “Listings”] and meets the duration requirement, the ALJ will find

that the claimant is disabled.
4. At the fourth step, the ALJ considers an assessment of the claimant’s residual functiong
capacity (“RFC”) and the claimant’s past relevant work. If the claimant can still do his or
past relevant work, the ALJ will find that the claimant is not disabled.
5. Atthe fifth and last step, the ALJ considers the assessment of the claimant’'s RFC and §

education, and work experience to see if the claimant can make an adjustment to other

® Substantial gainful activity means work tivatolves doing significant and productive physi
or mental duties and is done for pay or profit. 20 C.F.R. 88 404.1510, 416.910.
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the claimant can make an adjustment to other work, the ALJ will find that the claimant is
disabled. If the claimant cannot make an adjustment to other work, the ALJ will find that
claimant is disabled.
20 C.F.R. § 416.920(a)(4); 20 C.F.R. 88 404.192@kett,180 F.3d at 1098-99.
IV. The March 18, 2011 DecisiorBy ALJ Stueve

not

the

In the March 18, 2011 decision, ALJ Stueve applied the five-step sequential evaluatipn t

determine whether Plaintiff was disabled. AlR-26. At Step One, the ALJ found that Plaintiff
had not engaged in substantial gainful activity since November 5, 2008. A.R. 15. At Step Ty
ALJ found that Plaintiff had the following sevampairments: seizure disorder, chronic brain

syndrome, and depression. A.R. 15. At Steg@&hthe ALJ found that Plaintiff's impairment did

not meet or equal a presumptively disabling impairnie the Listings. A.R. 16. At Step Four, the

o,

-

ALJ found that Plaintiff was “unable to perform any past relevant work.” A.R. 20. At Step Five, tf

ALJ determined that Plaintiff was not disabled because there were a significant number of jol
the national economy that Plaintiff could perform, considering her age, education, work expe
and RFC. A.R. 20-22.
V. Issues Presented
Plaintiff contends theéALJ Stueve erred at Steps Three and Four of the sequential
evaluation process. Specifically, the court will consider the following issues:
1. Whether the ALJ erred in determining that Plaintiff does not meet a listing;
2. Whether the ALJ erred in determining Rl&if's RFC, including by improperly weighing
the medical evidencand rejecting Plaintiff and her aunt’s testimony; and
3. Whether the ALJ abused his discretion in failing to schedule medical experts for th
adjourned hearing.
VI. Standard of Review

The ALJ’s underlying determination “will be disturbed only if it is not supported by

substantial evidence or it is based on legal errbfdgallanes v. Bower881 F.2d 747, 750 (9th Cif.

1989) (internal quotation marks omitted). “Substantial evidence” is evidence within the recor

could lead a reasonable mind to accept a conclusion regarding disability Sa¢uRichardson v.
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Perales 402 U.S. 389, 401 (1971). Itis “more than a mere scintilla” but less than a preponde|
Id. If the evidence reasonably could support two conclusions, the court “may not substitute if
judgment for that of the Commissioner” and must affirm the decislamerson v. Chated 12 F.3d
1064, 1066 (9th Cir. 1997) (citation omitted). The ALJ is responsible for determining credibili
and resolving conflicts in medical testimony, resolving ambiguities, and drawing inferences
logically flowing from the evidenceAllen v. Heckler749 F.2d 577, 579 (9th Cir. 198&ample v.
Schweiker694 F.2d 639, 642 (9th Cir.1982)incent ex. rel. Vincent v. Heck]ét39 F.2d 1393,

1394-95 (9th Cir. 1984). “Finally, the court will not reverse an ALJ’s decision for harmless err

=

Fanc

S

y

or,

which exists when it is clear from the record that the ALJ’s error was inconsequential to the ultim;

nondisability determination.”Tommasetti v. Astry®33 F.3d 1035, 1038 (9th Cir. 2008) (citation
and internal quotation marks omitted).
VIl. Discussion
A. The ALJ’'s Step Three Analysis of the “B Criteria”
Plaintiff contends that the ALJ erred in findithat Plaintiff's conditions did not meet or
equal a listing because they did not satisfy theriiria.” Namely, Plaintiff contends that the
medical evidence supports the conclusion that Plaintiff had marked impairments in social

functioning as well as in concentration, persistence, or pace.

[72)

At the third step of the sequential evaluation, the ALJ considers the medical severity of the

claimant’s impairment(s). If the claimant has an impairment(s) that meets or equals one of th
listings in 20 C.F.R., Pt. 404, Subpt. P, App. 1 fthistings”] and meets the duration requirement
the ALJ will find that the claimant is disabled. To evaluate disabilities based on mental illnes
agency considers documentation of medically determined impairments, the degree of limitati

such impairments cause in the applicant’s ability to work, and whether the limitations have la

can be expected to last for at least twelve months. 20 C.F.R., Pt. 404, Subpt. P, App. 1, § 14.

Mental impairments may be evaluated under anyobméne separate categories. 20 C.F.R., Pt. 1
Subpt. P, App. 1, 8 12.01. ALJ Stueve evaluatathiff using 20 C.F.R., Pt. 404, Subpt. P, App
812.02, which addresses organic mental disorders812.04, which addresses affective disorde

Both sections 12.02 and 12.04 first provide an introductory statement characterizing the natu

11

1%




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

the impairment, and Subpart A sets forth the criteria supporting the specific medical diagnosi
C.F.R., Pt. 404, Subpt. P, App. 1, §§ 12.02A, 12.04A.

Section 12.02A requires “medically documented findings” of at least one of several
enumerated symptoms, including “disorientation to time and place; or memory impairment . .
thinking disturbances . . ..” 20 C.F.R. Pt. 404, Subpt. P, App. 1 88 12.02A. Section 12.04A
requires “medically documented findings” of at least one of several enumerated symptoms,
including anhedonia, appetite disturbance, sleep disturbance, psychomotor agitation, decrea
energy, feelings of guilt or worthlessness,harughts of suicide. 20 C.F.R. Pt. 404, Subpt. P, A(
1 88 12.04A. ALJ Stueve appears to have accepigthwt discussion, that Plaintiff satisfied the
requirements of Sections 12.02A and 12.04A. This finding is supported by substantial recorg
evidence, which documents Plaintiff’'s memampairment, thinking disturbances, anhedonia,
decreased energy, and suicidal ideations.

Upon finding the presence of the enumerated symptomology, the ALJ was then requir
consider whether Plaintiff’'s mental impairments negdeast two of the four so-called “B criteria”
(1) marked restriction of activities of daily living; (2) marked difficulties in maintaining social
functioning; (3) marked difficulties in maintaining concentration, persistence, or pace; or (4)
repeated episodes of decompensation. 20 C.F.R. Pt. 404, Subpt. P, App. 1, 88 12.0sxe12I64d;
20 C.F.R. 8§ 1520a; 20 C.F.R. 8§ 416.920(a)(4)(iii). ALJ Stueve determined that Plaintiff had t

following limitations:

In activities of daily living, the claimant hasild restrictionbased on her testimony that she

is able to attend college on a regular basis, taking two classes Monday through Wedn

In social functioning, the claimant hasld difficultiesbased on her testimony that she livg
with a roommate and visits with her family daily.

With regard to concentration, persistence or pace, the claimamtduesate difficulties
based on her testimony [about] her ability to take public transportation to go to meetin
school. The representative argued that there has been a cognitive decline based on |
grades at Berkeley adult school. However, the claimant testified that despite absence)
getting Cs in her college courses.. . ..

These limitations are additionally supported by the claimant’'s admissions in the Decer
2008 Function Report, wherein she stated that she has no difficulties with personal ca
able to use a computer to perform search[es] for jobs, perform house work such as lad
and washing dishes, shop for baby clothesg¢dper month, attend church regularly, and
handle money.
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A.R. 16. (emphasis added).

Plaintiff argues that the ALJ erred by not relying on argdicalevidence in finding that
Plaintiff only had a mild impairment in her socfahctioning. However, Plaintiff points to nothing
in the regulation and no cases requiring the ALJ to rely on medical evidence. The evidence i
record demonstrates that Plaintiff was able to interact with people, e.g., with her aunt, roomm
attendees at Narcotics Anonymous meetings, her classmates at her school, with storekeepef
clerks while on shopping trips, and with othemnters of her church. A reasonable mind could
conclude, based on the record, that Plaintiff arag mildly restricted in her social functioning.
ALJ Stueve’s determination that Plaintiff’'s conditions caused “mild” restrictions on her social
functioning was thus supported by substantial evidénce.

B. Determination of Plaintiffs RFC

The ALJ determined that Plaint“has the residual functional capacity to perform a full
range of work at all exertional levels, but [thaaiRtiff] can never climb ladders, ropes, or scaffol
and must avoid exposure to workplace hazards such as unprotected heights and moving ma
Mentally, she is able to perform simple, routine, and repetitive tasks, involving only simple wq
related decisions, with few if any workplace changésR. 17. Plaintiff argues that the ALJ erre
in weighing the medical evidence and in disregarding the testimony of Plaintiff and her aunt
concerning the intensity, persistence, and limiting effects of Plaintiff’'s symptoms.

i) Evaluation of the Medical Evidence

When reviewing an ALJ’'s medical opinion determinations, courts distinguish between
types of physicians: those who treat the claimant (“treating physicians”); and two categories (¢
“nontreating physicians,” those who examine but do not treat the claimant (“examining physig

and those who neither examine nor treat the claimant (“nonexamining physicideg’).ester81

® As discussed further below, the court doegeath the question of whether the ALJ erre
determining that Plaintiff only had “moderate” diffilties in maintaining concentration, persister
or pace, because it is remanding the case to the Acdmsideration of Dr. Taylor’s report. Howevg
as Dr. Taylor’s findings do not suggest that Plaintiff would have more than “mild” restrictions
social functioning, Plaintiff's mental impairments canmatet at least two of &four “B criteria,” and
the ALJ did not err in finding that Plaintiff's ijpairments do not meet or equal a presumpti
disabling impairment in the Listings in step three of the sequential evaluation.
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F.3d at 830. A treating physician’s opinion is entitled to more weight than an examining phys

opinion, and an examining physician’s opinion is entitled to more weight than a nonexamining

physician’s opinion.ld.

The ALJ is entitled to resolve conflicts in the medical evidel8@ague v. Bowerg12 F.2d
1226, 1230 (9th Cir. 1987). However, to rejée opinion of an uncontradicted treating or
examining physician, an ALJ must provide “clear and convincing reasamestér 81 F.3d at 830;
see als® 416.927(d)(2); SSR 96-2p, 1996 WL 374186. If another doctor contradicts a treatir]
examining physician, the ALJ must provide “specific and legitimate reasons” supported by

substantial evidence to discount the treating or examining physician’s opirester 81 F.3d at

icial

g ol

830-31. The ALJ meets this burden “by setting out a detailed and thorough summary of the facts

and conflicting clinical evidence, stating his interpretation thereof, and making findiRgsldick
157 F.3d at 725. A nonexamining physician’s opinion alone cannot constitute substantial evi
to reject the opinion of an examining or treating physidratzer v. Sullivan908 F.2d 502, 506 n.4
(9th Cir. 1990), though it may be persuasive when supported by other fé&gt@rd.onapetya42
F.3d at 1149Magallanes 881 F.2d at 751-55 (upholding rejection of treating physician’s opinid
given contradictory laboratory test results, répdrom examining physicians, and testimony fron
claimant). An opinion more consistent with the record as a whole generally carries more
persuasivenessSee8416.927(d)(4).

i) Substantial Evidence Does Not Support the ALJ's RFC Determination

ALJ Stueve accorded “no weight to the evaluation of Dr. Thomsen.” A.R. 19. In order
reject the testimony of an examining physician whose opinions are contradicted by evidence
other treating or examining physicians, the ALJ must provide “specific and legitimate” reason
supported by substantial evidendeester 81 F.3d at 830-31.

The ALJ noted that Dr. Thomsen'’s “conclusions appear extreme and are not consistet
limited treatment records from [Dr. Balt] and [Dr. Matthis] . . . . [and] weakened by the claima
demonstrated ability to attend college, use public transportation, live in a communal setting,
family daily, shop, perform household chores, handle money, and use public transportation.”

19. Drs. Balt and Matthis, two treating physicians, found that Plaintiff's mental status
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characteristics were within normal limits. A.R. 674-75, 630-846also A.R. 18-19 (ALJ noting
that Dr. Balt found that Plaintiff's mental statelsamination characteristics were within normal
limits and that Dr. Matthis’s mental status exaations did not reveal significant findings and
described few psychological symptoms).

In contrast, Dr. Thomsen'’s conclusions painted a very different portrait of Plaintiff's

abilities: Dr. Thomsen found that Plaintiff had “se& psychological symptoms” that “interfere with

her ability to make decisions, resolve problems, and effectively manage her daily affairs.” A.
Dr. Thomsen also found that Plaintiff had a “sewsa®cit” in concentration, persistence, and pag
poor ability to understand, remember, and carry out simple and complex instructions; poor ak
complete a normal workday or workweek without interruptions from psychologically-based
symptoms and respond appropriately to changes in a work setting; poor ability to perform on
schedule and maintain regular attendance; andPlaattiff experienced severe depression. A.R.
650-58.

Plaintiff contends that Dr. Thomsen'’s fimgjs are corroborated by the findings of Dr.
Taylor, a psychologist who examined Plaintiffon the referral of Alameda County. A.R. 682. A
noted above, Dr. Taylor’s report was not part of the evidence presented to the ALJ and was
not considered by the ALJ in his determination of Plaintiff's disability. In Social Security case
ALJ has a special duty to develop the record fully and fairly and to ensure that the claimant’s
interests are considered, even when the claimant is represented by cdonsgletyan v. Halter,
242 F.3d 1144, 1150 (9th Cir. 200Byown v. Heckler713 F.2d 441, 443 (9th Cir.1983). The
regulations provide that the ALJ may attempt to obtain additional evidence when the evidenc
whole is insufficient to make a disability deteriailon, or if after weighing the evidence the ALJ
cannot make a disability determination. 20 C.F.R. § 404.1527(sg8)als®0 C.F.R. 404.1519a.
Ambiguous evidence, or the ALJ’s own finding that the record is inadequate to allow for prop
evaluation of the evidence, triggers the ALJ’s duty to “conduct an appropriate ingBimofen v.
Chater,80 F.3d 1273, 1288 (9th Cir. 1996)ymstrong v. Comm’r of Soc. Sec. Admif6Q F.3d
587, 590 (9th Cir.1998). An ALJ may discharge his duty to develop the record in several way

including: subpoenaing the plaintiff's physiciaubmitting questions to the physician, continuing
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the hearing, or keeping the record open after the hearing to allow supplementation of the rec
Tonapetyan242 F.3d at 1150 (citations omitted).

Plaintiff claims that she disclosed Dr. Taylor’s report to the agency when requesting
reconsideration, and that the disability evaluaticalyst assigned to her claim did not make effor

to obtain the report. Motion for Summ. J. at 9 n. 2. However, this claim is contradicted by th¢

brd.

S

b fac

that in her request for reconsideration dateda25, 2009, Plaintiff indicated that she did not have

additional evidence to submit. A.R. 92. Similarly, in her request for a hearing by an ALJ datg
24, 2009, Plaintiff also indicated that she did not have additional evidence to submit. A.R. 10
Plaintiff did indicate in a disability report she submitted at some point before July 27, 2009 th3
had visited Dr. Taylor in July 2009 for aroplete psychological evaluation. A.R. 24, 312.

However, a subsequent question on the form asks Plaintiff if anyone else had medical record
information about her condition since she last completed a disability report. A.R. 313. Plaint

responded, “No.” A.R. 313. In the notices informing her of the hearings before ALJ Ball and

bd Ji
0.
it sh

S or
ff
ALJ

Stueve, Plaintiff was informed that she should submit evidence as soon as possible or bring it to

hearing, and that she would be able to reviewaderinistrative file before the date of her hearing
upon request. A.R. 120, 160-61. Plaintiff did not siilidn Taylor’s report to the ALJ or bring it
to the hearing. Under these circumstances, this court cannot hold that ALJ Stueve erred by |
procuring Dr. Taylor’s report prior to the hearing.

Even so, this court must consider Dr. Taylor’s report when reviewing Defendant’s final
decision for substantial evidence. “[W]hen a claimant submits evidence for the first time to th

Appeals Council, which considers that evidence in denying review of the ALJ’s decision, the

S

hot

e

New

evidence is part of the administrative record, which the district court must consider in determining

whether the Commissioner’s decision is supported by substantial evid@resvés v. Comm’r of
Soc. Sec. Admin682 F.3d 1157, 1159-60 (9th Cir. 2012). The Ninth Circuit has explained wh
evidence not considered by the ALJ but accepted by the Appeals Council must be considere
the administrative record:

The Commissioner’s regulations permit claimants to submit new and material evidence to

Appeals Council and require the Council to consider that evidence in determining whethef

review the ALJ’s decision, so long as the evidence relates to the period on or before the A
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decision.See20 C.F.R. § 404.970(b).3 Claimants need not show “good cause” before
submitting new evidence to the Appeals Courgele id. . . Because the regulations require t

ne

Appeals Council to review the new evidence, this new evidence must be treated as part of the

administrative record. [f] In addition, the Commissioner's decision is not final until the Ap
Council denies review or, if it accepts a case for review, issues its own findings on the mg
See 20 C.F.R. 88 404.955, 404.981 . . . . Thus, as a practical matter, the final decision of
Commissioner includes the Appeals Council’s denial of review, and the additional evidenc
considered by that body is “evidence upon which the findings and decision complained of|
based.” 42 U.S.C. § 405(g).

Id. at 1162 (case citations omitted). Here, Dr. Taylor's report was accepted as evidence by t
Appeals Council, who nonetheless denied Plaistiiquest for review, and thus this court must
consider it part of the administrative record as a whole. A.R. 1-2.

Like Dr. Thomsen, Dr. Taylor found thRtaintiff would have “extreme difficulty
maintaining persistence and consistency,” “extreme difficulty carrying out both routine and cg

” o

instructions on a consistent basis because of her severe psychopathology,” “extreme difficult

completing a normal workday or workweek without interruptions from psychologically-based

pea
rits.
the
e
are

mpl
[y]" i

symptoms and responding appropriately to changes in a work setting; and that Plaintiff’s ability tc

make simple work-related decisions and act in a timely or effective manner were significantly,
impaired and she experienced severe depression. A.R. 691. The ALJ justified his decision t
no weight to Dr. Thomsen'’s findings becausdakeved they were “extreme and [] not consister
with limited treatment records.” However, Ohomsen’s findings are supported by the findings
Dr. Taylor, who acted abe agency'sonsultative examiner, and thus the ALJ has not articulate
specific and legitimate reasons supported by substantial evidence for rejecting Dr. Thomsen’
findings. This case is therefore remanded to the ALJ for reconsideration of the record as a w

which includes the report of Dr. Taylor.

’ Since the matter is remanded for further proiregsawith instructionso the ALJ to evaluatg
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the disability claim based on the entire medical record, the court does not reach the questions of wh

the ALJ erred (1) in giving great weight to the ramdrDr. Rahman, (2) in determining that Plaint
had only “moderate” difficulties in maintaining concentration, persistence, or pace, and
discrediting Plaintiff and Ms. Fowler’s testimony, as the analyses for all of these questions
affected by the ALJ’s consideration of Dr. Taylor&port. The court notes that the ALJ discour
Plaintiff's credibility in part because of Dr. Bdt'suspicion of possible malingering. A.R. 19.
Bolt’s records indicate a working diagnosis ofjonadepressive disorder and post-traumatic st
disorder, rule out malingering. A.R. 675. Howee both Dr. Thomsen and Dr. Taylor, who b
administered batteries of psychological tests, opinatRhaintiff “put forth best effort” and that h¢
valid results on the MCMI-III indicate Plaintiff is not malingering. A.R. 686, 654.

17

iff

)
may
ted
Pr.
[eSS
bth
pr




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

C. Lack of Medical Experts at Hearing

Plaintiff contends that ALJ Stueve abugesl discretion by failing to schedule medical
experts for the adjourned hearing. Plaintiff aggtieat ALJ Ball's request for a medical expert to
testify at the original hearing, which was adjourned to permit Plaintiff time to gather medical
records, created a right for her to question diozé expert at the hearing before ALJ Stueve.
Alternatively, Plaintiff argues that ALJ Stueve erred by not providing “a ruling on any ob§ taio
his failure to reschedule a medical expert foadjourned hearing when a medical expert was
scheduled for the initial hearing.” Mot. Summ. J. at 24.

However, Plaintiff recognizes that an ALdlscision regarding whether a medical expert

necessary is inherently discretione SeeMot. Summ. J. at 2laccord20 C.F.R. 88

-

404.1527(H)(2)(iii), 416.927(f)(2)(iii) (an ALJ “may . . . ask for and consider opinions from medical

experts on the nature and severity of [a claimant’s] impairmentKruchek v. Barnha, 125 F.

App’x 825, 827 (9th Cir. 2005) (noting that the word “may” in 20 C.F.R. § 1527(f)(2)(iii)) “indicates

that use of [a medical expert] for ... [a disabildgtermination is permissive, not mandatory”). S
further acknowledges that the relief she requests is a question of first impression, and cites t
regulation, or ruling to support her position, instead appealing to the court to make decisions
on unexplained broad policy rationales and the public interest. The burden is on the claiman
provide medical and other evidence of medical impairments and their effect on her ability to V
20 C.F.R 8§§ 404.1512(a), 416.912(dhward v. Heckler782 F.2d 1484, 1486 (9th Cir. 1986).

ALJ Stueve did not find the record inadequate and was therefore under no further duty to de
the record.See Tonapetya242 F.3d at 1150 (where the evidence remains ambiguous, or the
own finding that the record is inadequate to allow for proper evaluation of the evidence, ALJ’{

to conduct an appropriate inquiry is triggereUnder these circumstances, the court declines to

hold that ALJ Stueve abused his discretion by notrgabi medical expert to testify at the hearing.

® Plaintiff has not pointed the court to aolgjection to ALJ Stueve’s failure to schedul
medical expert for the hearing that she actually predeat&LJ Stueve. Itisot possible for this coul
to conclude that ALJ Stueve erred in failing tspend to an objection that was never presented to
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VIIl. CONCLUSION

For the foregoing reasons, the Court finds the ALJ’s decision not fully supported by

substantial evidence in the record. Accordingly, the court remands this case to the Commissgione

for further proceedings not inconsistent with this opinion.

IT IS SO ORDERED.
Dated: September 19, 2013

" me—

DONNA M. RYU
United States Magistrate Judge
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