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nt LTD v. Royal Plush Toys, Inc. et al Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

Case No: C 12-5543 SBA
ROVIO ENTERTAINMENT LTD

fka ROVIO MOBILE OY, ORDER GRANTING MOTION
FOR PRELIMINARY
Plaintiff, INJUNCTION AND MOTION
TO CONDUCT EXPEDITED
VS. DISCOVERY

ROYAL PLUSH TOYS INC., WESTERN
SALES AND SERVICESNC., ROYAL
TRADE INT'L INC., JONG K PARK,
and DOES 1-10, inclusive,

Defendants.

On October 29, 2012, Rovio Entertainmetd. fka Rovio Mobile Oy ("Plaintiff")
brought the instant copyright and trademiafkingement action against Defendants Royal
Plush Toys, Inc. ("RPI"), Westn Sales and Services If8NS & S"), Royal Trade Int'l
Inc. ("RTI"), and Jong K. Park ("Park") (colkaeely, "Defendants"). Plaintiff is a Finland-
based company that developed the puzzle w@deee Angry Birds. Plaintiff alleges that
Defendants are intentionaland willfully selling infringing and unauthorized knockoff
plush toys that are nearly identical to Pldfis Angry Birds plushoys in violation of
Plaintiff's copyright registteons and ANGRY BIRDS trademarks. Plaintiff has sued
Defendants for copyright infigement under 17 U.S.C. § 8}, trademark counterfeiting
under 15 U.S.C. 88 1114(1)(1116(d), and 1117)Kc), trademark infringement under 15
U.S.C. § 1114, false designation of origmassing off, and unfair competition under 15
U.S.C. § 1125(a), unfair competition undetiféania common law, ad unjust enrichment.
See Compl., Dkt. 1.

The parties are presently before thai€@on Plaintiff's motn for a preliminary

Injunction and to conduct exgeed discovery. None of the Defendants has filed an
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opposition. Having read amdnsidered the papers filedaonnection with these matters
and being fully informedhe Court hereby GRANTS the motion for a preliminary
injunction and GRANTS the motion to condesipedited discovery. The Court, in its
discretion, finds these matters suitablerisolution without oral argument. See
Fed.R.Civ.P. 78(b); N.D. CaCiv. L.R. 7-1(b).

l. BACKGROUND

A. Factual Background

Angry Birds is a puzzle videgame developed by Plaiffiti Compl. § 18. The game
was first released for Apple, Inc's iIOS ieé@mber 2009. Id. In the game, players use g
slingshot to launch birds at pigsationed on or within variowgtructures, with the intent of
destroying all the pigs on the playfield. fd19. As players advance through the game,
new birds appear, some wipecial abilities that can betaated by the player. Id.

The Angry Birds game has been ddéeaded over one billion times across all
platforms, including both regular and special editions. Compl. § 20. Players log morg
1 million hours of game timeach day on the iOS versiohthe game, 3.33 million hours
per day across all platforms, and there are rii@e 40 million activenonthly users._Id. 1
21. The game has been called "one of thetmmainstream games out right now," "one of
the great runaway hits of 2010," and "the éstgmobile app succeee world has seen so
far." 1d. § 20. The Angry Birds game haseived several awards, including the "Best
Game App" and "App of the Year" at tB811 "UK Appy Awards, and "Best Game for
Handheld Devices" at the Ibédition of the "Webby Awards." Id. § 22.

Angry Birds' popularity ledo versions of Angry Birdbeing created for personal
computers and gaming consoles, a marketrferchandise featuring its characters, and
even long-term plans for a feature film or teéon series. Compl. § 23. Plaintiff has an
extensive world-wide licensing program for menatige featuring its characters. Id. § 24
The most popular items have been tishiplush toys and cell phone accessories
("Products"). _Id. Of these items, Plaintiff®st popular product its collection of round
plush Angry Birds toys (collestely, "the Angry Birds Plushine"). Greenfield Decl. %,
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Exh. A. These round plushrry Birds toys are $in various sizeand styles and some
include sound._Id.

Plaintiff alleges that it has gainstnificant common law trademark and other
rights in its trademarks and Prards through its use, adventig and promotion. Compl.
25. Plaintiff has also obtained federal traddo@ard copyright registrations. Id. Plaintiff
Is the owner of the United States Teathrk Registration N&,976,576 for ANGRY

BIRDS for a wide variety of goods in Giges 9, 16, 28 and 41 and United States

Trademark No. 3,988,064 f<® for a wide variety of goods i@lasses 9, 16, 28 and 41
(the "Marks"). _1d. T 26, Exh. A.

Plaintiff also owns copyrights in amdlated to the Products. Compl. { 27.
Plaintiff's copyrights protect the variousoprietary characters originated in the Angry
Birds game and extended through its line afd®cts. _Id. The line is updated from time tg
time to add new designs and products. |dirfff owns several United States Copyright
Registrations relating to its Products, includiagiong others, the following certificates ofj
registration : VA1778702, VA177870¥A1778703, VA176995, VA1776992,
VA1777195, as well as numerous common &pyrights (collectively, "Copyright
Works"). 1d. 1 28, Exh. B.

In summer 2010, Plaifitigranted Commonwealtholy & Novelty Co., Inc.
("Commonwealth") a United Sttt license (and elsewhere)market, manufacture, distribute
and sell Angry Birds plus key chains, balls, PVC figurdsean bags, Clatimas stockings,
seasonal Summer goods, basrend flags, lanyards, magneikish hats,rsow globes, and
drinkware. Compl. § 30Currently, Commonwealth's mgsbpular product is the Angry
Birds Plush Line._Id. § 32, Exh. C. Comnwealth sells the Angigirds Plush Line to
retailers such as Toys R Us, Kmart, WattnShopko, Hallmarl8uild A Bear, Pamida,
Walgreens, CVS, Juség¢Claires, Hot TopicTransworld, ad Spencer Giftamong others.
Id. 1 33. Commonwealth alsdlseo over onghousand (1,000) othandependent retailers in

the United States. |d. The AngBird Plush Line is also sol@iven away as prizes) in
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amusement parks such as UnsatiStudios, Knotts Berry Farm, Cedar Point, Dorney Park
Hershey Park, Six Flags, Sea ldpand Lego Lad. Id.

The Angry Birds Plush Line is a venylsstantial part of both Plaintiff's and
Commonwealth's respectivedmesses. Greenfield Decl. { 17. Since late 2010,
Commonwealth has sotal/er thirty million units of the Agry Birds Plush Linén the United
States alone. Id. § 9.

According to Plaintiff, its games and Pumtis have become tats for unscrupulous
individuals and entities that deal in infringi products and services. Compl. 1 35-36.
The actions of these individuals and entitresude manufacturing, copying, exporting,
importing, advertising, prooting, selling, and distributg infringing and otherwise
unauthorized products. Id. 1 36. Becausenff's Copyright Works and Marks are vital
to its business, Plaintiff actively polices andagoes its intellectual property rights. Hed
Decl. T 11.

Plaintiff and Commonwealth have botlscivered that large quantities of pirated
copies of the Angry Birds Plush Line dreing sold throughout the United States.
Greenfield Decl. 1 10. Specifically, Plaiifttnd Commonwealth havecently discovered
that the Defendants are selling infringing compéthe Angry Birds Plush Line from their
business location at 477IrrAyo Vista Blvd., Suites A & B, Livermore, CA 945%1See
Id.; Drangel Decl. {1 4-16, Exh&:G; Buckner Decl. 1Y 2-5, 7-29Plaintiff believes that
Defendants also sell their infringing productdléa market vendors, kiosk owners, crane
operators, and discount chaatsa substantial discount. €anfield Decl. T 11.

Following the discovery of Defendanégtivities, Plaintiff directed a licensed

investigative firm, Investigative Consultants, Inc. ("IC"), to make purchases of Defendd

1 According to the investigative firm reteed by Plaintiff's counsel, 4771 Arroyo
Vista Blvd., Suite B, Livermore, CA 94584 a tan building with suites which house
multiple businesses. Buckner Decl. { 8Fde entrance to thedation has black tinted
lass windows and a black tinted glass door. Id. 9. There is no visible sign outside
ocation that identifies it as RPI._Id.

2 Defendants' infringing prodtg have been seized by itéud States Customs on twa
occasions in June and July 2012.e $#angel Decl. 11 5-6, Exhs. A-B.
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goods. _See Buckner Decl. | 2-E9angel Decl. {1 12-15, Exh. @he goods purchased
were examined by Plaintiff's counsel whatiomed that they violate both Plaintiff's
copyright and trademark rights. Drangel D¢l 15-16, Exh. G; Compl.  39. According
to Plaintiff, a side-by-side comparison of the parties' respective goods reveals that the
Defendants' knockoff products areanly identical to Plaintif6 authentic Angry Bird plush
products with only minor variations that nalorary consumer coulgecognize. Greenfield

Decl. 1 12, Exh. B; see also Drangel Decl. | 15, Exh. G; Con38. ™Many of the products

bear labels andang tags bearg Plaintiff's ANGRY BIRDS and/o@ Marks.

Compl. § 38;_see also Drangel § 15, Exh. G.

Plaintiff alleges that by these sales and their other deafingBinging products,
including importing, advertisig, displaying, distributingselling and/or offering to sell
infringing products, Defendants have violatediRiff's exclusive rights in its Copyright
Works and Marks. Compl. § 40. Plaintifsalalleges that Defendants used images and
designs that are substantially similar teentical to, and/or constitute infringement of,
Plaintiff's intellectual propertyo confuse consumers and adhe promotion and sales of
their unauthorized products. I®Plaintiff further alleges thdbefendants had knowledge of
Plaintiff's ownership of the Qxyright Works and Marks prior tihe actions alleged in the
complaint and adoptedém in bad faith._Id. § 41. Neither Plaintiff nor any authorized
agents have consented to Defendants useybf Plaintiff'sntellectual property,
including its CopyrightVorks and Marks._Id.

According to Plaintiff, Defendants hawallfully and in bad faith infringed its
Copyright Works and Markgommitted unfair competition, and unfairly profited from
such activity at Plaintiff's expense. Confpé3. Plaintiff alleges that Defendants' condu
has caused irreparable harm to it, and, ssé&njoined, Defendantslicontinue to cause
irreparable harm to Plaintiff. 1d. Specificaliglaintiff claims thaDefendants' intentional,
deceitful misconduct not only results in I@sofits to Plaintiff and Commonwealth, but it

destroys the inherent value of Plaintiffepyright Works and Marks, and it impairs the
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Plaintiff's reputation foproviding quality products. Moreover, it dilutes the Plaintiff's
brand and goodwill, and it negatively affects ®laintiff's relationships with current
customers (both retail selleasnd ultimate consumers)dits ability to attract new
customers. Pl.'s Mtn. at 6itjng Greenfield Decl. {1 13-18Plaintiff also claims that
Defendants' conduct harms congumby "duping” them into thinking they are purchasing
genuine Angry Birds plush toysade of high quality materials and in accordance with
United States consumproduct safety laws when, ieality, they are purchasing cheap
knockoffs made of questionable materialsubydentified manufacturersPl.'s Mtn. at 6
(citing Greenfield Decl. 11 19-23, Exhs.ECDrangel Decl. 11 14-16, Exh. G).

B. Procedural History

On October 29, 2012, Plaifi commenced the instant @an and filed an ex parte

motion for a temporary restraining order ("R, an order to show cause ("OSC") why a

preliminary injunction should nassue, a seizure order, a substitute custodian order, and an

expedited discovery order. Dkt. 1. Oowember 6, 2012, the Court issued an Order
denying the motion for an ex parte TRO, granting the motion for an OSC why a
preliminary injunction should not issue, demyithe motion for a seizure order, denying th
motion for a substitute custodian order, a@edying without prejudice the motion for
expedited discovery. Dkt. 18. The Court domsd Plaintiff's ex parte motion for a TRO 3
a motion for preliminary injunction and orddrBlaintiff to immediately hand-serve the
Defendants with the summons, complaint, alhdther documents filed in this case,
including the Court's November 6, 2012 Ordiet. The Court also ordered Plaintiff to
effect service on Defendants within two daydNolvember 6, 2012, and to file proofs of
service with the Court by Nember 9, 2012, 1d.

The Court scheduled a hearing on Ri#fla motion for prelimnary injunction for
November 21, 2012. Dkt. 18. Defendantsewdirected to file any opposition to the
requested preliminary injunction by November 2@12. Id. Plaintiff was permitted to file
a reply by November 15, 2012d. The Court cautioned Bandants that the Court will
construe the failure to filan opposition as a consent te tjranting of the motion._1d.
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On November 9, 2012, Plaifftfiled proofs of service.Dkt. 20-23. To date, no
Defendant has filed an opposition to Plaiftgimotion for a preliminary injunction. On
November 15, 2012, Plaintifiiéd a reply brief. Dkt. 24.

I[I. DISCUSSION
A. Legal Standard

To obtain preliminary injactive relief, the moving partymust show: (1) a likelihood
of success on the merits; (2) aglikkood of irreparable harto the moving party in the
absence of preliminary relief3) that the balance of equsiéips in favor of the moving

party; and (4) that an injunction is in thelglic interest._Wintev. Natural Res. Def.

Council, Inc., 555 U.S. 7, 20 (2008). Theaudamay apply a sliding scale test, under whic

"the elements of the preliminary injunction tas¢ balanced, so thatstronger showing of
one element may offset a weaker showing of another." Alliance for the Wild Rockies

Cottrell, 632 F.3d 1127, 1131tfBCir. 2011). A restrainingrder is an "extraordinary

remedy that may only be awarded upon a cleawsg that the plainfti is entitled to such
relief." Winter, 555 U.S. at 22.

Previously, courts presumed the likelihoafdrreparable harm when a plaintiff
demonstrated a likelihood of stess on a copyright or tradark infringement claim._See
Brookfield Communs., Inc. v. West Coastté&mainment Corp., 174 Bd 1036, D66 (9th
Cir. 1999); Apple Computer, Inc. v. Fornauintern. Inc., 725 Bd 521, 525 (9th Cir.

1984). However, the governing law has chahigdight of Winter and eBay Inc. v.
MercExchange, L.L.C., 547 U.388, 393 (2006) (disapprimg the use of "categorical”

rules regarding irreparable harm in patentimgfement cases, concluding that such a rule
"cannot be squared with the principtE#sequity adopted by Congress.").

Now, presuming irreparable harm is imp&sible when a plaintiff demonstrates a
likelihood of success on a copyright infringement claim. See Flexibéria Sys., Inc. v.

Precision Lift, Inc., 654 F.3d 989, 994, 998 €ir. 2011) (applying e-Bay's rule to a

request for injunctive relief in a copyrightfimgement claim and kersing the Circuit's
"long-standing precedent finding a plaintiff entitl® a presumption of irreparable harm g
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a showing of likelihood of success on the manta copyright infringement case."); Perfe(
10, Inc. v. Google, Inc., 653 F.3d 976, 97@t49th Cir. 2011) (concluding that the Ninth

Circuit's longstanding rule that a showiniga reasonable likelihood of success on the
merits in a copyright infringment claim raises a presumption of irreparable harm, "is
clearly irreconcilable with theeasoning of the Court's de@nsiin eBay and has therefore
been "effectivelyoverruled.").

The continuing vitality othe presumption in tradentainfringement cases is not

clear. After Winter and eBay, the Ninth Circhiés upheld a district court's application of

its prior precedent that, "[ijn a trademark infyfement claim, ‘irreparable injury may be
presumed from a showing of likelihood of sess on the merits.' Marlyn Nutraceuticals,

Inc. v. Mucos Pharma Gmb& Co., 571 F.3d 873, 877 (9thir. 2009). However, another

Ninth Circuit panel, in the context of a comt infringement action, has stated that "the

summary treatment of the presption” in_Marlyn Nutraceutads "without consideration of

the effect of eBay and Winter does not constitute an affirmatin of the presumption's

continued vitality." Flexible lfeline Sys., 654 F.3d at 997.

While the Ninth Circuit has notet directly addressed the effect of Winter and eB43

upon the presumption of irreparable harnthia trademark infringement context, district
courts in this Circuit that have addressead tssue have found that the governing law has
changed, and a plaintiff is ngtanted the presumption efeparable harm upon a showing

of likelihood of success on the merits. Bayanglt, Inc. v. ID Armor, Inc., 2012 WL

2368466, at *4 (N.D. Cal. 2012) (citing caseS)milarly, this Court will not presume the
existence of irreparable injupremised solely oa showing of success on the merits.

Flexible Lifeline Sys. and Peide10 suggest that trademarltringement actions should be

analyzed under the standafdsinjunctive relief articulagd by the Supreme Court in

Winter and eBay. No principled reason hasiadvanced which persuades the Court th

the newly announced standard should nagfy@ied in the trademark context.
I
I
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B. Motion for Preliminary Injunction

Plaintiff seeks a preliminary injunctiomder the Copyright Act and the Lanham A¢

prohibiting Defendants from, asng other thinggnanufacturing, distbuting or selling
goods that infringe Plaintiff's elusive rights in its Copyright Works and Marks. Pl.'s Mt
at 1. No Defendant has fdean opposition to the motion, which the Court construes as
their consent to the granting of the motiddotwithstanding Defendants' consent to the
granting of the motion, the Court finds thaaiRtiff has demonstrated that injunctive relief
Is appropriate under Winter, fdre reasons set forth below.
1. Likelihood of Successon the Merits
a. Copyright Act

To prevail on a copyright infringement alaia plaintiff must show: (1) ownership
of a valid copyright; and (2) copying of thaginal elements of i protected work. See
Feist Publications v. Rural Tephone Service Co., 499 U.S.(B4861 (1991); L.A. Printex
Industries, Inc. v. Aeropostale, Inc., 6#&8d 841, 846 (9th €i2012). The word

"copying" is shorthand for the infringing oy of the copyright owner's exclusive rights,
described in section 106 of the Copyright Act. S.0.S., Inc. v. Payday, Inc., 886 F.2d 1
1085 n. 3 (9th Cir. 1989). eBtion 106 of the Copyright Act provides, among other thing

that the owner of a copyright has the exslasights to: (1) "reproduce the copyrighted
work in copies or phonorecords"; (2) "prepaerivative works based upon the copyrightg
work"; and (3) "distribute copies phonorecords dhe copyrighted work to the public by
sale or other transfer of ownership, or by aénease, or lending." 17 U.S.C. § 106. The
copyright owner also has the exsive rights to authorize others to engage in the foregoi
conduct. _See id.

To demonstrate ownership wdlid copyrights, Plaintifhas submitted Certificates of

Copyright Registrations relating to ity Birds Plush LineVA1778702, VA1778705,

081
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VA1778703, VA1776995YA1776992, VA1777195.Compl. Exh. B; Hed Decl., Exh. ©.
A copyright registration certificate is primacfa evidence of copyright ownership. See 1
U.S.C. 8 410(c) ("In any judicigroceedings the certificate afregistration made before o
within five years after first publication oféhwork shall constitutprima facie evidence of
the validity of the copyrightrad of the facts stated in tloertificate"); Ets—Hokin v. Skyy
Spirits, Inc., 225 F.3d 1068, 18-1076 (9th Cir. @00). "A certificate of copyright

registration, therefore, shifts to the defemicthe burden to provile invalidity of the
plaintiff's copyrights."_Ets—Hokin, 225%d at 1076. Here, because Defendants do not
challenge the validity of Plaintiff's registeredpyrights, and because there is no contrary
evidence in the record,dlCourt finds that Plaintiff has shown that it is likely to prove th;
it is the owner of valid copyrights in thendry Birds plush toy in several formats, the
mighty eagle plush toy, anddthelmet pig, moustache pad green pig plush toys.
Having shown that it will likely be abk® prove ownership ofalid copyrights,
Plaintiff must next demonstrate that Defenddotgpied" original elerants of the protected
works. Because direct eddce of copying is geerally not available in most cases,
Plaintiff can establish copyg by showing that the Dendants had access to the
copyrighted work and thatétparties' works are substiatly similar. L.A. Printex
Industries, 676 F.3d at 846. "Proof of acagsgpiires ‘an opportunity to view or to copy
plaintiff's work.'" Id. (Quéing Three Boys Music Corp. v. Bolton, 212 F.3d 477, 482 (9t

Cir. 2000)). "To prove access, a plaintiff maBbw a reasonable possibility, not merely g
bare possibility, that an alleged infringer had¢hance to view the ptected work." L.A.
Printex Industries, 676 F.3d at 846 (quotAry Attacks Ink, LLC v. MGA Entm't Inc., 581
F.3d 1138, 1143 (9t@ir. 2009)). Absent direct evidenogaccess, a plaintiff can prove

3 Specifically, Plaintiff has submitted Certifites of Registration for Angry Birds
plush toys in several formats: VA171&7 VA1778705, VA177803, and VA1777195.
Compl. Exh. B; Hed Decl., Exh. O. In atdn, Plaintiff has submitted a Certificate of
Registration for the mighty eagle plush t¥A1776992. Id. Fally, Plaintiff has
submitted a Certificate of Resgration for the helmet pignoustache pigand green pig
plush toys: VA1776995. |Id. According to timformation provided oithe Certificates of
Reqgistration, the Certificates were made witlive years after first publication. Id.

-10 -
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access using circumstantial evidence of eithpa(Thain of eventdinking the plaintiff's
work and the defendant's accems(2) "widespread disseminai” of the plaintiff's work.
L.A. Printex Industries676 F.3d at 846-847.

Plaintiff seeks to prove access by simythat its Copyright Works have been
widely disseminated. Pl.'s Mtn. at 11. Sfieally, according to Plaitiff, "[g]iven the vast
public exposure of Plaintiff's Angry Birds Rhacts in the United States during the past tw
years, it is indisputable that the Plaintiffifringed work has been widely disseminated."
Id. In support of its position, Plaintiff ceéeo evidence showingmong other things, that
the Angry Birds game has bedawnloaded 1 billio times across all atforms since its
release for Apple, Inc.'s ®in December 2009, Hed Decl. {1 2-3, Exhs. A-B, there are
more than 40 million active monthusers of the game, id. {Bxh. D, over thirty (30)
million units of the Angry Bird®lush Line have been soldtime United States since late
2010, Greenfield Decl. § 9, and that the gdras garnered recognition from the press ang
has been nominated for and won a numberdidsiry awards, Hed Decl. § 4-5, Exhs. E,
G, L, M. Plaintiff has also submitted evidersleowing that RPI claims on its website thaf
it has over fifteen years of experience as davieader in manufacturing plush toys and
creating new designs, and that RPI is one of the major distributors of plush toys in the
United States with 500 desigagplush toys in various size$See Drangel Decl. 1 18-19,
Exh. H.

The Court finds that Plaintiff has preseth evidence demonstrating that its Angry
Birds game and Angry Birds Plush Line hawe=b widely disseminateslich that there is a
“reasonable possibility" that Bendants had the chanceview Plaintiff's work.
Defendants, for their part, do not dispute thaty had access to the Angry Birds game or
the Angry Birds Plush Line. In light of ti@ourt's determination that Plaintiff has shown
access circumstantially by widespd dissemination of its products, the Court need not
reach the question of whetheeth is a "chain of events'hking the Plaintifs Copyright

Works and the Defendantsicess to the works.

-11 -
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Having shown that it will likely be able forove access, Plaintiff must next show
that it will likely prove that Defendants' plush toys are substantially similar to Plaintiff's
plush toys. To determine whether two woake substantially similar, the Ninth Circuit
utilizes a two-part test consisting of exsiimand intrinsic components. L.A. Printex
Industries, 676 F.3d at 848.he "extrinsic test" is aobjective comparison of specific
expressive elements; it focuses on the "artidalalmilarities" betweethe two works._l1d.;
Cavalier v. Random House, Inc., 297 F.3d &2, (9th Cir. 2002); see Swirsky v. Carey,
376 F.3d 841, 845 (9th Cir. 2004) (the engic test objectively considers whether the

works share a similarity of ideas amngeession as measured by external, objective
criteria). The "intrinsic t&t" is a subjective comparisdmat focuses on whether the
ordinary, reasonable audience would findwleeks substantially sailar in the total
concept and feel of the works. L.A. Printexlustries, 676 F.3d 848; Cavalier, 297 F.3d
at 822.

Plaintiff contends that the designs of Dedfants' plush toys are nearly identical to

the unique designs of its plusbys, which include birds with nibodies, wings, legs or feet,

and pigs with no bodies, legs or feet. Pl.'siMit 13. Plaintiff argues that Defendants hayve

not used the idea of a plush bodpig toy by creating an dependent form of expression
for its toys. _Id. at 14. Instead, they hapmpropriated Plaintiff's own unique form of
expression._Id. Plaintiff asserts that a digleside comparison ddefendants' products ang
its designs reveal an identical resemblance in the protected features as well as the "tg
concept and feel" of Plaintiff's designs. Wccording to Plaintiff, its copyrighted designs
and Defendants' near exacbkkoffs have the same arrangement, proportion, size, shaj
and colors._ld.

The Court finds that Plaintiff has shown titas likely to prove that the plush toys
which Defendants distribute are substantialiyilar to Plaintiff's Copyright Works.
Plaintiff has satisfied both the extrinsic and intrinsic tests for substantial similarity. A g
by-side comparison of the respective prddueveals that Defendants' products are
substantially similar to Plainfif products in their size, sheyfeatures, and colors. See

-12 -
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Compl., Exh. D; Drangel Decl., Exh. G; Greietd Decl., Exh. B. There are no substantig
material differences between the overall gesf Plaintiff's plushoys and Defendants'
alleged knockoff plush toys. Given the similatitythe products, the Court finds that it is
likely that consumers would find the works stdogially similar in the "total concept and
feel of the works." Accordingly, for the reasatated above, the Cddinds that Plaintiff
has demonstrated a substantial likelihobduccess on its Copyright Act claim.
b. Lanham Act

To prevail on its trademark infringement chaiplaintiff must prove: (1) that it has a

protectable ownership interest in the mark; éd)dhat the defendant's use of the mark is

likely to cause consumer confusion. Risar LLC v. Rearden Gomerce, Inc., 683 F.3d

1190, 1202 (9th Cir. 2012). Plaintiff's registration of a mark constitutes prima facie
evidence that plaintiff has a protectable owngrshierest in the mark. See Dep't of Park
& Recreation for State of Cal. v. Bazatm Mundo Inc., 448 F.3d 1118, 1124 (9th Cir.
2006);_see also Applielnfo. Scis. Corp. vweBay, Inc., 511 F.3d 96869 (9th Cir. 2007)

(registration of a mark constitutes prima fagidence of the validitpf the registered
mark and of the registrant's exclusive rigghtise the mark on ¢hgoods and services
specified in the registration). Here, becatdaintiff has submittedvidence demonstrating

that it is the registered owner of U.Sa@lemark Registration No. 3,976,576 for ANGRY

BIRDS and U.S. Trademark No. 3,988,064@ (i.e., the Marks), Qopl., Exh. A; Hed

Decl., Exh. N} and because Defendants do not endtthat Plaintiff has no protectable

ownership interest in the Marks, the sole remmg element is the issue of confusion.
"The test of trademark infringememder state, federal, and common law is

whether there will be a likilhood of confusion."_MZSoftware, Inc. v. Madacy

Entertainment, 421 F.3d 1073, 1080 (9th 2005). To determine whether there is a

4 According to Plaintiff, it "has used am&lcurrently using, the ANGRY BIRDS
Marks in commerce . . . or in connectioittwits] sale of ANGRY BIRDS merchandise
and plan[s] to continue [its] use the future.” Pl.'s Mtn. @5. As such, Plaintiff claims
that Its rights are senior to Defendamights in the ANGRY BIRDS marks. Id.
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likelihood of confusion betweehe parties' allegedly simil@oods, the Ninth Circuit has
identified eight relevant factors for courtsamnsider: (1) strength of mark; (2) proximity g
the goods; (3) similarity ahe marks; (4) evidence oftaal confusion; (5) marketing
channels used; (6) type of goods and theeakegf care likely to be exercised by the
purchaser; (7) the defendant's intent ilesting the mark; an(B) the likelihood of
expansion of the product lines. AMF Inc.Steekcraft Boats, 599 F.2d 341, 348-349 (9th

Cir. 1979), abrogated on other grounds, Matted, v. Walking Mountain Productions, 353
F.3d 792, 810 n. 19 (9th C2003);_Network Automation, Inc. v. Advanced Systems
Concepts, Inc., 638 F.3d 1137145 (9th Cir. 2011).

The Sleekcraft factors are remt exhaustive list of factors relevant to a judicial
determination of the likelihood of consunwnfusion, and courts must consider such

factors as are relevant to the facts of théi@aar situation._See Network Automation, 63

F.3d at 1142, 1145. "The tasta fluid one and the plaifftheed not satisfy every factor,
provided that strong showings are made wipegt to some of them." Surfvivor Media,
Inc. v. Survivor Prods., 406.3d 625, 631 (9th Cir. 2005).

A party claiming trademark infringementnst required to prove that the alleged
infringer intended to deceive consumers.&B. Gallo Winery v. Gallo Cattle Co., 967

F.2d 1280, 1293 (9t@ir. 1992). However, when an ajked infringer knowingly adopts a

trademark similar to one ownég someone else, the court massume that the public will
be deceived. Sleekcraft, 599 F.2d at 342;Software, 421 F.3d at 1085.

Plaintiff contends that the Sleekcrédttors weigh heavily in favor of a
determination that there #slikelihood of confusion bet®en Plaintiff's products and
Defendants' products. Specifically, Plaingfgues that Defendants use their famous ang
"widely renown" Marks fo counterfeit plush toys that arelstantially similar to Plaintiff's
plush toys, and that Defendastl their plush toys in the & channels of trade to the
same end consumers. Pl.'s Mih16. Plaintiff also arggehat Defendants have adopted

the Marks with the specific purpose of imiging them, as evidenced by the fact that
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Defendants have continued to import and isélinging plush toys after the United States
Customs seized counterfeit plush toys impbiig RPI and WS & $ summer 2012, 1d.

The Court finds that Plaintiff has suffecitly demonstrated a strong probability of
establishing a likelihood of com$ion under the Sleekcraft factors. Plaintiff has presents
evidence that its Marks are strong, giveaithvidespread market recognition from the
popularity of the Angry birds game and Angry Birds Plush Birigee Hed Decl. 1 2-6,
Exhs. A-L; Greenfield Decl. 1 X2. Plaintiff has also presented evidence demonstratin
that the plush toys sold by Defdants are substantially simil the plush toys sold by
Plaintiff and could easily be mistakengenuine items. See Compl., Exh. D; Drangel
Decl., Exh. G; Greenfield Decl., Exh. B. Hugt, Plaintiff has presented evidence showin
that the marks on Defendants' plush toysdeatical or substantially indistinguishable
from Plaintiff's famous and recognizable Mark&ee Drangel Decl., Exh. G; Greenfield
Decl. Exhs. B, D; Buckner Decl. 1 20-22; Compixh. D. Finally, Plaintiff has presenteq
evidence that Defendants' plush toys aradpspld in the same channels of trade as
Plaintiff's plush toys. See Drangel Defjif, 18-19, Exh. H; Greéield Decl. 1Y 7-12.

Given the popularity of the Angry Birdmme and the Angry Birds Plush Line, the
Court finds it reasonable to conclude thatddelants were aware of Plaintiff's Marks and
chose to take advantage of the populasftthe Angry Birds game and merchandise by
infringing Plaintiff's Marks. Indeed, Plaintiff has subtted evidence showing that
Defendants have continued teuWlaintiff's Marks with knowlgge that they are valuable

trademarks of another compaoiyperson. Plaintiff presented evidence demonstrating tk

5" 'The stronger a mark—meaning thermbkely it is to be remembered and
associated in the public mindth the mark's owner—thgreater the protection it is
accorded by the tratnark laws.' "_Network Automatiob38 F.3d at 1149. Two relevant
measurements are conceptual strength and cocrahstrength._Id.Conceptual strength
involves classification of a mark alongpectrum from generic to fanciful, while
commercial strength is based '@ttual marketplace recognition.” Id. The Court notes t
Plaintiff did not address the coeptual strength of the Marks.

¢ According to Defendants' wsite, RPI is a supplier of plush toys to supermarket
Whrcl)lesalers, and most of the amusementgarihe United States. See Drangel Decl.,
Exh. H.
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Defendants have continued tdl gdush toys that are substally similar to Plaintiff's

plush toys after the United Stat@sstoms seized goods at @t of San Francisco in Jung¢

and July 2012 that customs determined infreh§&intiff's copyrights._See Buckner Decl.
19 8-29; Drangel Decl., Exhs. A-B (letterslicating that United States Customs seized
infringing products imported by two of the Datiants in June and July 2012). Because

Plaintiff has submitted evidence showing tbafendants have knowingly adopted marks

identical or substantially indistinguishable from Plaintiff's Marks, the Court concludes that

the public will be deceived by Defendantsigil toys. See Sleekcraft, 599 F.2d at 354; I
Software, 421 F.3d at 1085.
2. Likelihood of Irreparable Harm

As an initial matter, the Court rejects Pk#i's suggestion thatreparable harm is
presumed upon a showing of likelihoodsoiccess on the merits of a copyright or
trademark infringement claim. For the reasdissussed above, the Court will not presun
the existence of irreparable injury premiseda showing of success on the merits. The
Court will examine whether Plaintiff hasrdenstrated a probability that it will suffer
irreparable harm if an injution does not issue.

To be entitled to injunctiveelief, it is not sufficient tat Plaintiff demonstrate a
likelihood of success on the merits of itaiots. Plaintiff must also demonstrate a
likelihood that, absent the injunction, it will neeparably harmed by Defendants' conduc
Winter, 129 S.Ct. at 375-376. While "econormjury alone does not support a finding of
irreparable harm, because such injury lbamemedied by a dam@ award," intangible
injuries that are incapabtd measurement, like repui@t or goodwill, may constitute

irreparable harm. Rent—A—Center, Inc. vngan Television & Appghnce Rental, Inc., 944

F.2d 597, 603 (9th Cil991). In the trademark contegtyeatened loss of prospective
customers and goodwill constituteeparable harm. Stuhlbahgt'l| Sales Co. v. John D.
Brush & Co., 240 F.3d 8324& (9th Cir. 2001); see al€dytoSport, Inc. v. Vital

Pharmaceuticals, Inc., 617 kEp.2d 1051, 1080 (E.D. Cal.@®) ("In trademark cases,

courts have found irreparable harm in the lofssontrol of a business' reputation, a loss of
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trade and loss of goodwill.") if;ng Opticians Ass'n of Am. undep. Opticians of Am., 920
F.2d 187, 195 (3d Cir. 1990)).

Plaintiff contends that an injunctionalid issue becausehas suffered and will
continue to suffer irreparable harm as "Defants are fraudulently selling and offering fof
sale plush toys that are nearly identicaPtaintiff's copyrighteddAngry Birds plush toys
and bearing the ANGRY BIRDSademark." Pl.'s Mtn. at’7 Plaintiff argues that if an
injunction does not issue, ab@éfendants are permitted to continue marketing substantig
similar plush toys, it will suffer irreparable haimthe form of lost business, goodwill and
reputation._See id. at 17 -19. Plaintiff aésserts that Defendants' products could pose
potential public health risk as they may betin compliance with numerous state and
federal laws, including laws regulating ttmaterial composition of products, because
Defendants' products only containe label that indicates: "Madn China.” _Id. at 18-19.
According to Plaintiff, while istands to suffer a loss of herd-earned sales, its goodwill
and consumer confidence that it may never be torecoup, the riskvolved in allowing
wide-scale distribution of a product for childrages three and up thads not been tested
for harmful or hazardous matels in accordanceitih United States las is even more
"overwhelming." _Id. at 19.

The Court finds that Plaintiff has demoastd that it will suffer irreparable harm if
an injunction does not issu®efendants' continued sale afstantially similar plush toys
will likely result not only in monetary harm fno reduced sales, but harm to Plaintiff's
goodwill and business reputati, which Plaintiff has expeled great energy, time and
money to obtain. Defendants, by selling pltgys that are substantially similar to
Plaintiff's plush toys, havetampted to directly profit from the goodwill and reputation th

Plaintiff has cultivated for their products.

7 Plaintiff also notes that consumers ap@tinuing to be defrauded at the point-of-
sale and/or post-sale as they are purchasiagp knockoffs nue of questionable materials
by unidentified manufacturers. .BIMtn. at 7.
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Given the likelihood of confusion betweBrfendants' and Plaintiff's products, the
Court finds that Plaintiffg'eputation and goodwill may Iseibstantially damaged in the
absence of the issuance of alpninary injunction. Because Plaintiff has no control over
the quality of goods Defendants offer, there ishk tihat the public perception of Plaintiff's
products will be diminished if Defendants alewed to continue the sale and distribution
of substantially similar yet inferior plush toys. Indeed)éfendants are selling inferior

guality goods as Plaintiff suggest, this woulaly result in consumerdeveloping a poorer,

opinion of Plaintiff'sproducts. The damage to Plaifiifgoodwill and reputation cannot be

guantified, as it is unascentable how many potential custens Plaintiffs will lose from
their loss of reputation and goodwill attributabo consumers confusing their products
with Defendants' products. Accordingly, Pigif has shown a likelihood that, absent an
injunction, it will be irreparably haned by Defendants' conduct.

3. Balance of Equities

The Court finds that the balance of equitiesghs in favor of Plaintiff. Without an
injunction, Plaintiff will suffer irreparable man because Defendants will continue to sell
substantially similar plush toys, which not pigopardizes Plaintiff's ability to obtain a
reasonable return on its investment ieatng the Angry Birds Plush Line, but also
interferes with Plaintiff's abilityo control the goodwill anceputation of its recognized
brand. Permitting Defendants to continue selling substantially similar plush toys will
render it difficult for Plaintiff to maintain anekstore its reputation and goodwill with the
public.

Defendants, for their part, have failed t@bbnge Plaintiff's contention that they ar
selling knockoff plush toys that infringe Plaffis Copyright Works and Marks, and that
Plaintiff has suffered and is continuing to suffrreparable harm as a result. Nor have
Defendants articulated any hardship that twewuld suffer if an injunction is issued.
Indeed, while Defendants may lose some prgtitsy will not be burdeed by an injunction
that prohibits them from selling products tiFddintiff has shown are likely to be infringing
upon Plaintiff's Copyright Works and Marks antich they have noght to sell. _See Dr.
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Seuss Enterprises, L.P. v. Penguin Book&\US8c., 924 F.Supp. 1559, 1574 (S.D. Cal.

1996) ("[w]here the onlyardship that the defendanillvguffer is lost profits from an
activity which has been shown likely to béringing, such an argument in defense merits
little equitable consideration") (quotingo@crete Machinery Co. v. Classic Lawn
Ornaments, Inc., 843 F.2d 600, 612 (1st €C988)); see also Cadence Design Sys. V.
Avant! Corp., 125 F.3d 824829 (9th Cir. 1997) ("a defelant who knowingly infringes

another's copyright cannot complain of thenih@hat will befall it when properly forced to
desist from its infringing activities") rfternal quotations omitted).

Moreover, Plaintiff has submitted evidersteowing that Defendants claim to be a
major distributor of plush toys with 500 dgss in various sizes. Drangel Decl. {1 18-19
Exh. H. The Court has been presented ndesxce which suggests that Defendants' over

business will be significantly impacted by th@inction. Dr. Seuss Enterprises, 924

F.Supp. at 1574 (where defendant's overalinass would not be sidgisantly impacted by
injunction, the balance of hardships tgescidedly in favor of the plaintiff).
4. Public Interest
In the trademark context, the public interasstake is the rigtuf the public not to
be deceived or confused. See Internet Bfiexs West, Inc. v. Mon-DiGiorgio Enters.,
Inc., 559 F.3d 985, 3994 (9th Cir. 2009)CytoSport, 617 F.Supp.2d at 1081 (citing

cases). "'When a trademarlsad to have beenfringed, what is actdly infringed is the
right of the public to be free of confusiand the synonymous right of the trademark own
to control his products' reputation.'CytoSport, 617 F.Supp.2d at 1081.

In light of the Court's determination redang the likelihood of confusion, the Court
finds that the public interest will be servedibguing an injunction. Tpublic's interest is
served by avoiding consumer confusiorthia marketplace. See TrafficSchool.com v.

Edriver Inc., 653 F.3d 820, 84%9th Cir. 2011) ("the Lanharfct is at heart a consumer

protection statute") (citing, among otheidex Kozinski, Trademarks Unplugged, 68
N.Y.U. L. Rev. 960, 964 (1993) ("The great eWié Lanham Act seeks to prevent is that g
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consumers being duped into buying a watdy tlater discover was made by someone otl
than Rolex.")).
5. Conclusion

Because Plaintiff has satisfied the feaquirements under Winter, the Court
GRANTS Plaintiff's motion foa preliminary injunction.When granting a preliminary
injunction, Rule 65(c) requires a court to aetecurity bond "in an amount that the court
considers proper to pay the costs and damsiggtained by any party found to have been
wrongfully enjoined orestrained.” Fed.R.Civ.P. 63(tDespite the seemingly mandatory
language, Rule 65(c) invests the district couth discretion as to the amount of security

required,if any." Johnson v. Couturier, 572 F.3d 108086 (9th Cir. 2009) (emphasis in

original and quotation marks ott@d). The district court magispense with the filing of a
bond when it concludes there is no realiBkelihood of harm to the defendant from
enjoining his or her conduct. Id.

Plaintiff argues that a bond in the anmt of $5,000 is sufficient because the
infringing goods are inexpensive, selling atoldsale for approximately $2.40 per unit.
Pl.'s Mtn. at 22 (citing Drangel Decl. § 17).aiptiff further argues @t because the actual
cost of the Defendants' goods is likely no mitvan $.50 to $1.00 per unit, and because
Plaintiff does not anticipate that Defendants have more th@0A fringing units on
hand, a $5,000 bond should be mibr&n adequate to protect feedants' interests. |d.
Based on Plaintiff's representations andelDdants failure to oppose the bond amount
requested by Plaintiff, the Court finds tlaa$5,000 bond is suffient to secure the
preliminary injunction.

I
I

C. Motion to Conduct Expedited Discovery

On November 6, 2012, the Court iss@dOrder denying Plaintiff's motion for
expedited discovery without prejudice toaasidering this issue after Defendants have
received the opportunity to bfithe issue and the Court hasedion Plaintiff's motion for a
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preliminary injunction. Dkt. 18. Given Dafdants' failure to oppose the instant motion,
Plaintiff renews its request fexpedited discovery. Pl.'s Re@y2, Dkt. 24. Specifically,
Plaintiff requests the right to inspect and céipy documents identified by the Court in its
November 6, 2012 Order that Defendants veedered to preserve. Id. Plaintiff also
requests permission to takesttieposition of Defendd Park regarding these documents
within three (3) business daygeafPlaintiff has inspected andmed the documents. Id.

In support of its request, Plaintiff submdtevidence that Parkltban investigator
hired by Plaintiff on November 7, 2012 thatlned ten cases of AngBirds, and that he
would be receiving more casestiwo weeks. Popp Decl. { 3. Plaintiff also submitted
evidence that Park advised the process senwv&ovember 8, 2012 that he does not have
any Angry Birds merchansk. Reidy Decl. T 5.Plaintiff contends that "[g]iven
Defendant's false statement and belligerent condu there is a reasonable concern that
Defendants will take action . . . tispose of goods and/or reds related to this action.”

Pl.'s Reply at 2. According to Plaintiffebause "Defendants have engaged in deceptive

practices," it "'may lose thgportunity for meaningful discovery about the requested relief

absent expedited discovery." Id. at 3.
Rule 26(d) of the Federal Rules of CiRilocedure generally prohibits a party from
seeking discovery from any sourgefore the parties have conferred as required by Rule

26(f).2 See Fed.R.Civ.P. 26(d).oGrts in the Ninth Circuit@ply a "good cause" test in

8 The process server avers that he obseaveapen box containing what appeared
be Angry Birds plush toys while he was\aag process on Defeadts at 4771 Arroyo
Vista Blvd, Suite B, Livermore, Califara 94551. Reidy Decl. {1 3-4, 6.

9 Rule 26(d) provides that [ ]bparty snaot seek discovery from any source befor
the parties have conferredragjuired by Rule 26(f), except a proceeding exempted from
initial disclosure under Rule 2&)(1)(8) or when auﬂmzed by these rules, by stipulation,
or by court order.” Fed.R.Civ.P. 26(d)
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deciding whether to permit expedited digery before the Rule 26(f) confereriée.
Semitool, Inc. v. Tokyo ElectroAm., Inc., 208 F.R.D. 273, 27B.D. Cal. 2002); see also
Am. LegalNet, Inc. v. Davis, 673 F.Sugd 1063, 1066 (C.D. €&009); In re
Countrywide Financial Corferivative Litig., 542 F.Sup@d 1160, 1179 (C.D. Cal.
2008);_Matson & Isom Technayy Consulting v. Dell Inc2008 WL 3863447 (E.D. Cal.
2008);_ Qwest Commc'ns Intlhc., 213 F.R.D. 418, 419 (Bolo. 2003) (The "party

seeking expedited discoveryaavance of [the] Rule 26(€ponference hathe burden of
showing good cause for the requested depaftom usual discovery procedures."). "God
cause exists 'where the need for expeditedosiery, in consideratn of the administration

of justice, outweighs the prejudice to the rexping party.' " _In r&Countrywide Fin. Corp.

Derivative Litig., 542 F.Supp.Zat 1179 (quoting Semitool, 2BBR.D. at 276). The court

must make this evaluation in light of "tkatirety of the record . . . and [examine] the

reasonableness of the request in light oftedlsurrounding circumstances.”" Semitool, 208

F.R.D. at 275 (citation and gtation marks omitted) (emp$ia removed); Am. Legalnet,
673 F.Supp.2d at 1067[C]Jourts have recognized thatgpg cause is frequently found in
cases involving claims of infringement and unfair competition.” Semitool, 208 F.R.D.
276.

The Court construes Defendants failuregspond to the instant motion as consent
to the granting of Plaintiff's grest for expedited discovery. Moreover, the Court finds t
Plaintiff has shown good cause to justifynmadiate access to the requested discovery
rather than postponing itdtimmate production dung the normal course of discovery.
Plaintiff has submitted evidence in connectrath the instant motin that provides a

factual basis to support itsagin that, in the absence ofpedited procedures, Defendants

10"Courts are split as to whether a party seeking expedited discowust satisfy a
‘good cause' or 'reasonableness’ standard andhe stringent standard set forth in Notaro
v. Koch, 95 F.R.D. 403, 405 (S.D.N.Y. 1982),ielhlargely tracks the standard required
for obtaining a preliminary injnction.” See Special Situatio@ayman Fund, L.P. v. Dot
Com Entm't Grp., Inc., 2008/L 23350128, at *1 n. 7 (VD.N.Y. 2003) (detailing the
split)c.I Hdowever, courts in the Ninth Circtiave traditionally applied the "good cause"
standard.
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may conceal or dispose of relevant evidenEarther, the Court finds that the limited
discovery requested by Plaintiff is reasonablé esnarrowly tailored to obtain relevant
evidence that may be concealed or disposex ibfe absence of an expedited process.
Defendants, for their part, do not dispute Plafistiflaim that they "will take action . . . to
dispose of goods and/or records related adhtion." Nor have Defendants articulated
any prejudice or hardship that will resulBilaintiff's request for expedited discovery is
granted.

Plaintiff has shown that its need fotpedited discovery outweighs the prejudice to
Defendants. Consequently, Plaintiff's motiorconduct limited discovery on an expeditef
basis is GRANTED. Plaintiff is authorizéd immediately serve on Park a discovery
request pursuant to Rule 34 of the Federa¢&af Civil Procedure requesting that Park
produce and permit Plaintiff to inspect and ctipy documents idenidd by the Court in
the Conclusion section of its Novembe26,12 Order._See Fed.R.Civ.P. 34(a)}{bPark

shall respond to the request within fourteen @al)s after being served. See Fed.R.Civ.P.

34(b)(2)(A). Plaintiff is also ahorized to take the depositiof Park within three (3) days

11 Rule 34(a) provides:

(@) In General. A party may serve on any othgarty a request within the
scope of Rule 26(b):

(1) to produce and permit the requestingypar its representative to inspect,
copy, test, or samlple&HoIIowmg Items in the responding party's possession,
custody, or control:

(A) any designated documents agattonically stored information--
including writings, drawings,(?pas, charts, photographs, sound
recordln%s, imageand other data or datempilations--stored in an
medium from which information cdre obtained either directly or, i
Pecessary, after translation by thgp@nding party inta reasonably usable
orm; or

(B) any designated tangible things; or

(2) to permit entry onto designatkhd or other property possessed or
controlled by the respondirgarty, so that the requesting party may inspect,
measure, survey, photograph, tessample the property or any designated
object or operation on it.
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after Park responds to the request. Pagsosition shall be limited to the documents
produced in response tioe discovery request.
1. CONCLUSION

For the reasons stated aboMelS HEREBY ORDERED THAT:

1. Plaintiff's motion for a pteninary injunction is GRANTED.

2. Defendants and their respectivgoers, directors, employees, agents,
subsidiaries, distributors, and all persons itivaacconcert or particigeon with any of them
are PRELIMINARY ENJOINED from:

(@) manufacturingmporting,copying,advertising, promoting, offering to
sell, selling, distributing or &nsferring any plush toys thate substantially similar to
Plaintiff's Copyright Works oare likely to be confusedith Plaintiff's Marks;

(b)  secretingconcealinggdestoying, selling off, transferring, or
otherwise disposing of: (i) argroducts that allegedly infrge Plaintiff's Copyrighted
Works or Marks; and (ii)ay records or other evidenoglating to the manufacture,
importation, sale, offer for sale, distributiar,transfer or any products that allegedly
infringe Plaintiff's Copyrighked Works and Marks; and

(c)  knowinglyinstructing,aiding,or abetting any other person or busines
entity in engaging in any of the activities neéal to in subparagphs 2(a)-(b) above.

3. Plaintiff shall post a bond in the amowont5,000 within five (5) days from
the date this Order is filed.

4. Plaintiff's motion for expeditedstiovery is GRANTED. Plaintiff may

conduct the limited discowg as set forth above.

IT IS SO ORDERED.
Dated: 11-27-12 \éaadu. 16 M

SAUNDRA BROWN ARMSTRAMG
United States District Judge
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