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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CRAIG DEWEY WILLIAMS, Case No.: 12-cv-6179-YKS

ORDER GRANTING PLAINTIFF 'SMOTION FOR
SUMMARY JUDGMENT AND DENYING
DEFENDANT’'S CROSSM OTION FOR

VS. SUMMARY JUDGMENT

Plaintiff,

CAROLYN W. COLVIN, Commissioner of
the Social Security Administration,

Defendant.

On May 13, 2013, Plaintiff Craig ey Williams filed this actiorseeking judicial review o
Administrative Law Judge (“ALJ”) Benjamin F. ika’ decision that hes not disabled under
sections 216(i), 223(d), or 1614(a)(3)(A) of thecabSecurity Act. Pending before the Court arg
the parties’ cross-motions for summary judgmeikt. Nos. 18, 22, 23.) Plaintiff argues that thq
ALJ committed four errors: (i) the ALJ failed to catesr Plaintiff's panic disorder in his Step Two
evaluation and instead found that Plaintiff had a meiwepairment Plaintiftlid not claim as a basig
of disability; (ii) the ALJ determined that Plaiiffis impairments did not meet any listed impairmg
without specifically identifying the factors forrtain listed impairmestand analyzing whether
Plaintiff demonstrated those facsofiii) the ALJ’s determination dPlaintiff's Residual Functional
Capacity was not supported by substantial evaddrecause the ALJ did not properly consider
medical opinion evidence and improperly discredRé&ntiff's allegations of disabling symptoms
and (iv) the ALJ’'s Step Fivdetermination that Plaintiff cgpmerform specific work was not
supported by substantial evidence and wagstan legal error. In opposition, Defendant
Commissioner Carolyn W. Colviroatends that the ALJ made no resible errors of law and that

substantial evidence suppattihe ALJ’s decision.
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Having carefully considered the papers submisied the pleadings in this action, and for
reasons set forth below, the Court her&@®RanTs Plaintiff’s Motion for Summary Judgment and
DeNIes Defendant’s Cross-Motiofor Summary Judgment.

l. PROCEDURAL BACKGROUND

Plaintiff filed an application for a period dfsability, disability insurance benefits, and
supplemental security income on July 31, 2009, allethiaghe had been disled since January 15
2008. (Record at 14.) These claimgevirst denied on December 10, 2009 and upon
reconsideration on June 28, 20101.)( On July 9, 2010, Plaintiff requested a hearing before an
ALJ. (Id.) OnJanuary 11, 2011, Administive Law Judge Benjamin F. Parks held a hearing af
which Plaintiff appeared withounsel and testified.Id.) Robert A. Raschke, an impartial
vocational expert, also testifiéd(ld.) On May 24, 2011, the ALJ issd a decision in which he
determined that Plaintiff was non-disabled withia theaning of the Social Security Act and den
Plaintiff's application for disability berfiégs and supplemental security incoméd.Y On October 2,
2012, the Appeals Council declinedreview the ALJ’s decisiomgndering the ALJ’s decision the
final decision of the Commissionerid(at 1-4.) Plaintiff now appealgom that decision. (Dkt. Nq
1)

Il APPLICABLE LEGAL STANDARDS

This Court has jurisdiction under 42 U.S.C.teet405(g). The Court may reverse the AL
decision only if it “contains legal error @& not supported by sutastial evidence.”Orn v. Astrue
495 F.3d 625, 630 (9th Cir. 2007) (imat citations omitted). Substaadtevidence is “such relevaf
evidence as a reasonable mind might acaspidequate to support a conclusioBurch v.
Barnhart 400 F.3d 676, 679 (9th Cir. 2005). It is “more than a mere scintilla but less than a
preponderance.Bayliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th Cir. 2005). Where the evidd
is susceptible to more thame rational conclusion, ti@ourt must uphold the ALIBurch 400 F.3d
at 679.

The SSA uses a five-step sequanframework to determine whether a claimant is disabl

! Although the ALJ’s decision notesatan impartial medical expert named Sergio Bello testifie
the transcript of proceedings does not contayjnsarch testimony, nor doéise record contain any
report from or reference to Dr. Bello.
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At Step One, the ALJ must determine whether thar@nt is engaged in substantial gainful activ|
20 C.F.R. 88 404.1520(b), 416.920(b). A person is involved in substantial work activity if he
engages in work that involvegsificant physical or mental acities. 20 C.F.R. 88 404.1572(a),
416.972(a). Gainful work activity defined as “work usually done fpay or profit,” regardless of
whether the claimant receives a profit. 26.8. 88 404.1572(b), 416.972(dj.the claimant is
engaged in substantial gainful activity, he isdistbled. If the claimant does not engage in
substantial gainful activity, the ALJ@reeds to Step Two of the evaluation.

At Step Two, the ALJ must determine whet the claimant has an impairment or
combination of impairments that is seve C.F.R. 88 404.1520(c), 416.920(c). A “severe”
impairment is defined in the regulations as one that significantly limits an individual’s ability tq
perform basic work activities. the claimant does not have a severpairment or combination of
impairments, he is not disabled. If the claimdoés have a severe impairment or combination g
impairments, the ALJ proceeds to Step Three.

At Step Three of the sequential evaluatioe, AL.J must determine whether a claimant’s
impairment or combination of impairments “meet®quals” the criteria of an impairment listed i
20 C.F.R. Part 404, Subpart P, App. 1., 20 C.F.R. §§ 404.1520(d), 404.1525, 404.1526, 416,
416.925, 416.926. If the claimant’s impairment or combination of impairmeedss the criteria off
a listing and the duration requirement, therokait is disabled. 20 C.F.R. 88 404.1509, 416.909
the impairment or combination of impairments doesmeet the criteria of a listing or does not n
the duration requirement, the Alproceeds to the next step.

Before reaching Step Four in the sedigmrvaluation, the ALdnust determine the
claimant’s residual functional capacity (“RFapacity”). 20 C.F.R88 404.1520(e), 416.920(e). A
claimant’'s RF Capacity consists laf ability to engage in physitand mental work activity on an
ongoing basis, in spite of any limitations from imp@ents. The ALJ considers both severe and
severe impairments in determining the clamaRF Capacity. 20 C.F.R. 88 404.1520(e), 404.1
416.920(e), 416.945.

At Step Four, the ALJ must determine whettier claimant has the RF Capacity to perfor
past relevant work. 20 C.F.B§ 404.1520(f), 416.920(f). If the claimant has such capacity, he
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not disabled. If the claimant is unable to do pakgvant work or has no garelevant work, the AL
proceeds to the final step in the sequential evaluation.

At Step Five, the ALJ considers the claimaiRF Capacity, age, education, and work
experience in determining whether the claimantpriorm any other work besides past relevani
work. 20 C.F.R. 88 404.1520(g), 416.920(g). If¢le@mant can perform other work, he is not
disabled. If the claimant cannot perform other work and fulfills the durational requirement, hqg
disabled.

1. ADMINISTRATIVE RECORD AND FRAMEWORK

A. The ALJ’s Five-Step Decision

Qs

The ALJ applied the five-step sequential analysidetermine whether Plaintiff was disabled

and eligible for disability insurece benefits. (Record at 14-24.)

At Step One, the ALJ determined that Pldiritad not engaged in substantial gainful actiy
since January 15, 2008, the alleged disability otstt. (Record at 16.$pecifically, the ALJ
determined that Plaintiff “worked @ the alleged disability onsettdabut this work activity did no
rise to the level of substantial gainful activity.Id.{j

At Step Two, the ALJ determined that Pldirnthas the following severe impairments: HIV
Depression, and Drug and Alcohobiése in Early Remission.” (Record at 16.) The ALJ thus
proceeded to Step Three.

At Step Three, the ALJ found that Plaintiffidiot have “an impairment or combination of
impairments that meets or medically equals ainthe listed impairments” under the regulations.
(Record at 16.) Specifically, the ALJ “considerdidof the claimant’s impairments individually ar]
in combination but can find no evidence that the combined clinical findings from such impairr
reach the level of severity contemplated by the Listingsl’) (Accordingly, the ALJ stated that
disability could not be establied on the medical facts alondd.(@at 16—17.) The ALJ also
considered Plaintiff’'s mental ipairments both singly and in combiion, and determined that agg
Plaintiff's impairments did not se to the level of a listed impairment for two listed impairments
12.04 (Affective Disorders) and 12.09 (Substance éitith Disorders). Té ALJ concluded that

medical evidence and the Plaintiff's testimony established only “mild restrigtidhe activities of
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daily living, moderate difficulties in maintainirgpcial functioning, and mild difficulties maintaining

concentration, persistence, or pacdd. at 17.)
As a result, before proceeding to SteuF; the ALJ made a determination regarding
Plaintiffs RF Capacity, considierg “all symptoms and the extetat which these symptoms can

reasonably be accepted as consistent with tjeeilee medical evidence and other evidence” as

required by 20 C.F.R. sections 404.1529 410@.929, and SSRs 96—4p and 96—7p. (Record at 18.)

The ALJ noted that when considering Plainti§igmptoms, he “must follow a two-step process.”

(Id.) First, the ALJ must determine “whether there is an underlying nilgdiegerminable physica

or mental impairment . . . that could reasonablgXgected to produce the claimant’s pain or othier

symptoms.” [d.) “Second, once an underlying physical impairment that could reasonably be

expected to produce the claimargan or other symptoms has been shown, the [ALJ] must evgluate

the intensity, persistence, and limiting effects of the claimant’'s symptoms to determine the extent

which they limit the claimant’s functioning.”ld.) If the claimant’s statemhtensity, persistence, of
functionally limiting effects of pain are not swéstiated by objective ndécal evidence, the ALJ
must make a finding on the credibyjliof the statements based onoasideration of the entire case

record. [d.)

Ultimately, the ALJ determined that Plaintiff httee RF Capacity to perform the full rangg of

light work as defined in 20 C.R. sections 404.1567(b) and 416.96 &ibject to certai limitations.
Specifically, Plaintiff:

“[Clannot do occasional stooping agvling, and bending; only has mild
limitations for completing activities of daily living; moderate limitations
for social functioning; able to gatong with coworkers and the general
public; mild limitations in concerdition, persistence, and pace; has
difficulty with detailed and complex gtructions 40% to 50% of the time;
can complete simple repetitive tasks and maintain a normal production
schedule for these jobs; can do one,ter three step jobs; and has no
episodes of decompensationRecord at 17-18.)

In reaching this conclusion, the ALJ consideRddintiff's testimony rgarding his symptom
and limitations, as well as the medical evickenf record. The ALJ concluded that although

Plaintiff's medically determinablanpairments could reasonably bepected to cause the alleged

)
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symptoms, Plaintiff's statementsncerning the intensity, persistenand limiting effects of these
symptoms were not credible to the extent they warensistent with the Plaintiff's ability do light
work, subject to the specified restrictions that formed the ALY €Rpacity determination. (Recd
at19.)

In making his RF Capacity determination, fieJ noted that Plainff’'s described daily
activities “are not limited to the extent onewld expect, given the complaints of disabling
symptoms and limitations.” (Record at 19.) Speaify, the ALJ noted thédthe claimant can clea
his room, wash dishes, do laundry, buy groceviedéch TV, use a computer, read, walk, and keg|
appointments” and that Plaintiff had testified thatwas able to manage his own financégd.) (The
ALJ also found that Plaintiff had collected undayment benefits, “which indicates he had the
capacity to work.” Id.) The ALJ further noted that Plaifithad not been compliant in taking his
medications, concluding that “tymptoms may not have beenliasiting as the claimant has
alleged.” In addition, Plaintiff ldhexhibited no pain or discomfaat the hearing, a fact the ALJ
accorded “some slight weight” in @wating Plaintiff's credibility. Id.)

The ALJ also considered the medical opiniohsecord and concluded that the medical

evidence did not support Plaintdfallegation of disabling symptoms and limitations. (Record at

19.) First, the ALJ evaluated the opinion of Dr. Mathur, a Stgéscy medical consultant who
reviewed Plaintiff's medical recordsld() Dr. Mather, however, didot review any medical sourc
statements from Plaintiff’s treating physiciafDecl. of H. Hoying, ExA at 8.) Dr. Mathur
determined that Plaintiff is “able to lifnd carry 20 pounds occasionally and 10 pounds frequer]
that “he can stand-walk and sit for about six lsaach in an eight-hour workday and has unlimit
push-pull capabilities.” 1¢. at 19-20.) The ALJ stated thait only was Dr. Mathur’s opinion
supported by the medical evidence of record, butRnhaMathur is “well-vergd in the assessment
functionality as it pertains to the disability praeiss of the Social Sedty Act and Regulations.”
(Id. at 20.) Thus, the ALJ accorded Dtathur’s opinion “great weight.” Id.)

The ALJ next evaluated the oyon of Dr. Chen, a State agency consultative examiner.
(Record at 20.) Dr. Chen opined that Plaintiffl lsifferent limitations than those delineated by O

Mathur. (d. at 19-20.) However, because the ALJ detegthithat the balance of medical evider

tly,
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supported Dr. Mathur’s conclusions regarding ml#is capabilities, the ALJ accorded “reduced
weight” to Dr. Chen’s opinion.|q. at 20.)

Third, the ALJ evaluated the opinion of Pl#is treating physician, Dr. Baum, a physicia
at San Francisco General Hospital Ward 86 whotteeded Plaintiff sincé&pril 2009. (Record at
449.) In a narrative statement from Novembe2@d9, Dr. Baum opined th&faintiff was “unable

to seek or maintain any type of employrhdue to chronic symptoms of HIV.1d( at 20.) He

=)

explained that Plaintiff's “chromisymptoms of HIV include full bodsashes that are highly resistant

to treatment; chronic Staph infections; chronic ulcerating dermatitis, eczema, and abscesses
recurring herpes simplex virus infections; anal dysia; bladder infections; gastrointestinal reflu
disease; vasculitis; chronic lower back pain, loextremity swelling, and jat pain resulting in
decreased range of movemaestironic fatigue and decreased endurancepardhea with
occasional fecal incontinence.fd(at 449.) Dr. Baum stated tHiaintiff's symptoms had resulte
in “marked functional limitations.” I{l.) For example, he noted tHakaintiff was “unable to fully
take care of his personal neexsa consistent basis . . . ,” and was “dependent on Project Ope

to provide him with meals . . ..1d.) In Dr. Baum’s opinion, Platiif was “totally unprepared to

sustain the physical stamina, sd¢nteractions, ongoingesponsibilities, and the routine and pace

required in any vocational setting[.]1d( at 450.)

Dr. Baum provided several additional writteredical statements concerning Plaintiff's

physical and mental status. Qune 2, 2010, Dr. Baum completed a Medical Evaluation Form in

which he indicated that while Piiff did not “appear chronicallylil’ Plaintiff did appear visibly

chre

n Hal

fatigued due to his HIV and wasibstantially limited in terms of lifting, carrying, standing, walking,

and sitting. (Record at 546.) On Decemb®r2010, Dr. Baum provided a narrative addendum
his original Medical Source Summary from NoveanB009 in which he reiterated his opinion thg
Plaintiff is “unable to work due to chronic symptoms of HIV, Major Depressive Disorder, and
Disorder” and described #&htiff's worsening symptoms relatdo Plaintiff's HIV infection and
mental illness. Ifl. at 598.) Dr. Baum provided tworther addenda, dated December 8, 2011 a
May 15, 2012, in which he again stated his opini@t Biaintiff was unable to work due to his

chronic, severe, and worseningMgymptoms, major depressivesdrder, and panic disordend (
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at 636—40.§

The ALJ reviewed Dr. Baum’s opinions and found them unpersuasive for three reasor]s.
First, the ALJ stated that there were inconsiseaninn Dr. Baum’s opinions. Specifically, the ALJ
found that Dr. Baum had contradicted himselfstgting that Plainti could lift/carry 10 pounds
occasionally and 5 pounds frequently in June 2016r be had opined th&laintiff was unable to
carry or lift anything in Noveber 2009. The ALJ also found an inconsistency in Dr. Baum’s
opinions concerning Plaintiff’'s ability to compledaily living activties independently. Second, the
ALJ found that Plaintiff's work history undermin&t. Baum’s contention that Plaintiff was unable
to function independently. Last, the ALJ noted tRaintiff had “gaps in his treatment.” (Record|at
21.) Ultimately, the ALJ determined that Dr.uBa’s opinions were “largely unpersuasive” and
accorded them “little weight.”1d.)

The ALJ also accorded “little vight” to the medical opinions of Dr. Johnson, a psychiatr|st
who examined Plaintiff on March 10, 2011. Dohnson provided a narrative report documenting
Plaintiff's social, medical, and pehiatric history, current dailyuhctioning, and mental status. In
that report, Dr. Johnson includadnedical source statement iniegthhe explained why, in his
opinion, Plaintiff would have marked to extredificulties functioning ina workplace setting.
(Record at 21.) Dr. Johnson also provided a comglmrm detailing Plainff’'s mental ability to do
work-related activities. On that form, Dr. Johns@ain noted that Plaintiff had marked to extreme
mental limitations. Ifl. at 21, 620-21.) The ALJ found tHat. Johnson’s opinion warranted only
“little weight” for two reasons: Dr. Johnson hadyal/aluated the Plaintiff one time, and the AL
found an inconsistency between Dr. Johnsontgatige report and his completed formd.(at 21—
22)

Taking into account the medical evidence aforel and the relative weights of medical

opinions, as well as Plaintiff'ssgmony, the ALJ determined that Plaintiff had an RF Capacity fo

2These addenda were added to the Record in May of 2012 and thus, formed no part of the ALJ’s

decision, which was issued on May 24, 2011. HoweRkintiff submitted these materials to the
Appeals Council in conjunction withis request that the Counoélview the ALJ’s decision. The
Appeals Council incorporated thedecuments into the record, catered them, and decided to
deny Plaintiff's request for review. (Record a6l), Accordingly, this Court may properly consider
this evidence.See Harman v. Apfe211 F.3d 1172, 1180 (9th Cir. 2000) (citiRgmirez v. Shalala
8 F.3d 1449 (9th Cir. 1993)).
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perform light work subject to specified limitatis. Having made that determination, the ALJ
proceeded to Step Four and evaluated tha#ff’'s documented vocational background, his
testimony, and the testimony of a vocational expert, and deterthiaeRlaintiff was able to
perform jobs that exist in significanumbers in the national economy.

At Step Five, the ALJ held that Plaintiff waet under a disability as defined in the Social
Security Act from January 15, 2008 to the date of the ALJ’s decision.

B. The ALJ’s Four Purported Errors

In his motion for summary judgment, Plaintfifgues that the ALJ committed four errors.
First, Plaintiff argues that the ALJ failed to cales Plaintiff’s Panic Dsorder in his Step Two
analysis and inappropriately foundattPlaintiff suffers from a disdly Plaintiff did not allege.
(Mot. at 4-5.) Second, Plaintiff argues that the Atréd in failing to corider all of Plaintiff's
claimed impairments in his Step Three analySipecifically, Plaintiff contends that the ALJ faile(
to consider whether Plaintiff met the requirensefor two listed impairments: Listing 14.08(K)
(Repeated Manifestations of HIMfection) and Listing 12.06 (AnxigtRelated Disorders), and th{
the ALJ’s finding that Plaintiff did not meet tihequirements of Listing 12.04 (Affective Disorders;
was unsupported by evidencéd. @t 6.) Third, Plaintiff arguethat the ALJ’s determination of

Plaintiffs RF Capacity was not supported by gahtial evidence because the ALJ failed to accard

proper weight to medical opinionsld(at 8, Reply at 4.) In additn, Plaintiff contends that the
ALJ’s adverse credibility determination as ts kestimony was unsupported sybstantial evidenct
Finally, Plaintiff argues that the ALJ’s reliance on testimony from the vocational expert was ir
because the vocational expert’'s opinion wasipeteld on a hypothetical that did not reflect
Plaintiffs RF Capacity as determined by the ALJ. (Mot. at 19.)
V. DiscussioN

Because the resolution of Plaintiff's third purfgal error — whether the ALJ’'s RF Capacity
determination was supported by subsitd evidence — bearon Plaintiff's other issues on appeal,

Court considers this issue first.
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A. The ALJ’s RF Capacity Evaluation

At Step Four of the ALJ’s sequential analy$ig ALJ determined that Plaintiff had the RKF

Capacity to perform light work subje certain specified restrictiorisln making his RF Capacity]
decision, the ALJ accorded “little wght” to the opinions of Plairffis treating physician, Dr. Baun
and examining psychiatrist Dr. Johnson. TEh&go physicians both opined that Plaintiff's
impairments were so severe that he was @nibvork. (Record at 598, 618—-22.) The ALJ also
only partially credited Plaiiff’s allegations of disabling symptoms and limitations.

Plaintiff argues that the ALJ erred at alldarjunctures: discretthg Dr. Baum'’s opinion,

discrediting Dr. Johnsonigpinion, and discrediting Rintiff's testimony. Tle Court addresses each

argument in turn.
1. Dr. Baum

Plaintiff argues that the ALY®d by assigning “little weightto the opinion of Plaintiff’s
treating physician Dr. Baum. (Mot. at 14—-20.) Upon review of the record and the ALJ’s decis
this Court finds that the ALJ’s decision to acctitlle weight” to Dr. Baum’s opinion was not
supported by substantial evidence.

The law is clear in this circuit that the ALJ stulefer to the treating doctor’s opinion, eve
controverted by another doctanless the ALJ makes findings sedt forth specific, legitimate
reasons for rejecting it that are basedsubstantial evidence in the reco&e Chaudhry v. Astrug
688 F.3d 661, 671 (9th Cir. 2012)alentine v. Comm’r of Soc. Sec. Adm&74 F.3d 685, 92 (9th
Cir. 2009);Ryan v. Comm’r of Soc. Sec. Admb28 F.3d 1194, 1198 (9th Cir. 2008)n v. Astrue
495 F.3d 625, 632 (9th Cir. 2007). The ALJ can “nikistburden by setting out a detailed and
thorough summary of the facts amzhdicting clinical evidence, stimg his interpretation thereof,
and making findings.”See Thomas v. Barnha#78 F.3d 947, 957 (9th Cir. 2002)(citing
Magallanes v. Bower881 F.2d 747, 751 (9th Cir.1989)). Impaortg, the ALJ must do more than

*The ALJ found that Plaintiff cannot do occasiosi@oping, crawling, and bending; only has mil¢
limitations for completing activities of daily living; moderate limitations for social functioning; 4
to get along with coworkers ancetigeneral public; mild limitations concentration, persistence,
and pace; has difficulty with detailed and comglestructions 40% to 50% of the time; can
complete simple repetitive tasks and maintamoamal production schedule for these jobs; can d
one, two, or three step jobs; and has neages of decompensation. (Record atl87)
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offer his conclusions — he must set forth his owtarpretations and explain why they, rather thar]
doctor’s, are correctEmbrey v. BowerB49 F.2d 418, 421-22 (9th Cir. 1988).

Here, the ALJ identified three reasons for tksliting Dr. Baum’s opirin: (1) there were
inconsistencies in Dr. Baum’s wtieal opinions; (2) Dr. Baum’s opion that Plaintiff could not wor
was contradicted by Plaintiff's 2010 employment vilie U.S. Census Bureau; and (3) Plaintiff h
gaps in his treatment with Dr. Baum. (Recor@h) After reviewing tB ALJ’s decision and the
record as a whole, the Court finds that theasaas are not “specifitegitimate” reasons, nor are
they based on “substantial evidence in the record.”

First, the Court finds that Dr. Baum’s allegadonsistencies are not supported by the red
evidence. The ALJ claimed that there was a discrepancy between Dr. Baum'’s June 2010 an
November 2009 statements, but theJAdrrived at this conclusion basen an incomplete reading
the record. The ALJ noted thatiovember 2009, “the doctor statidt the claimant cannot lift o
carry anything,” and concluded thts is inconsistent with DBaum’s June 2010 statement that
“the claimant can lift and carifjve pounds frequently and ten pouratxasionally.” (Rcord at 21.

However, Dr. Baum’s November 2009 statement actsidlied that Plaintiff “is unable to lift or

hold anything for prolonged periods of timeld.(at 449.) Read in full, Dr. Baum’s statements afre

not immediately contradictory; fplonged periods of time” denotesléferent value than the termg

“frequently” or “occasionally.” Thugthere is no immediate contraddst in Dr. Baum’s statements

Likewise, Dr. Baum’s opinions concerning PHirs ability to perform activities of daily
living, which were rendered over a period of éggn months, demonstrate no inconsistency. TH
ALJ noted that in June of 2010, Dr. Baum stated the “claimant can do rsbactivities of daily
living independently.” The ALJ fand that statement inconsistavith two other statements from
Dr. Baum: in December of 2010 “the doctor said he has marked limitations in his activities of
living,” and in November 2009, the doctor noted tlid&imant cannot compte household chores.
(Record at 21.) The Court finds that these statésneansidered in light of the medical record ag
whole, admit of no appreciable inconsistency. They reflect only that Plaintiff’'s condition chan
over time, and as Plaintiff'sgating physician, it was proper fdr. Baum to document any such

changes.
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Indeed, a review of Dr. Baumfsur narrative statements eals undeniable consistency.

Dr. Baum’s medical source summary atidtaee addenda — November 2009, December 2010,

December 2011, and May 2012 — Dr. Baum confinmesdiagnoses, describes the same symptoms,

and opines that Plaintiff was unalib work due to the chronic symptoms of HIV infection and
mental illness. In fact, to the extent the substasfdhese letters changes, it is because Plaintiff’
symptomsworsenover time. For example, in 2009, Dr. Bastated that Plaiift suffered from
chronic Staph infections. (Record at 449.)his2011 letter, Dr. Baumstated that Plaintiff

“continues to experience numerous MRSA stiagéctions requiring surgal treatment.” Ig. at

639.) And in 2012, Dr. Baum wrote that Plaintdbntinues to experience numerous MRSA staph

infections requiring hgstalizations.” (d. at 636.) Moreover, Dr. Ben’s opinions as documented

in his narrative statements are corrobatdig contemporaneous medical evidendeonjpareid. at

449with 532, 535compare id at 589with 557, 560, 562, 564, 579.) The ALJ’s suggestion that
Baum'’s opinions are inconsistentlerefore contrary to the recor@ee also Or495 F.3d at 634

(treating physicians’ opinions documenting claimant’s “progressively worsening condition” we
consistent with the record as a whole).

The ALJ’s reliance on Plaintiff's short-lived employment with the U.S. Census Bureau
discredit Dr. Baum’s opinion is similarly misplaced. light of the record evidence, Plaintiff’'s fail
attempt to work for the U.S. Census Bureausduoat establish that Plaintiff is capable of
“functioning independently,” as ¢hALJ concluded. (Record at 21PJaintiff testified that his
symptoms so severely impacted his ability to wibykt he was unable tontinue working after a
brief period of time even though the position perrditién to “work your own hours, part time.”
(Id. at 47-48.) The fact that Plaintiff triedwmrk for a short period of time and, due to his
impairments, failed does not contradict DruB#s opinion that Plaitiff was disabled.See
Lingenfelter v. Astrueb04 F.3d 1028, 1038 (9th Cir. 2007). IndeBlaintiff's demonstrated failuré
to maintain a job that enabled him to work opért-time from home supports Dr. Baum’s opinior
that Plaintiff “has been unable to manage thy dautines, responsibilities, social interactions,
concentration, persistence, @age required in a work setting senApril 2009, and will continue to

face [the same] symptoms and resulting functional limitations for at least an additional 18 to 1
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months.” See Lingenfelte’504 F.3cdat 1039; Record at 599. Thus, Rt#f's failed attempt to worK

for the U.S. Census Bureau does not constitlggiimate reason based on substantial evidencg for

the ALJ’s decision to discredit Dr. Baum’s opinions.
Finally, the ALJ noted that the Plaintiff “ha[dhps in his treatment.” (Record at 21.)

Precisely how this bears on the dlality of Dr. Baum’s opinions is unclear, as the ALJ did not s

et

forth any interpretation of facts underlying this coson. Nonetheless, the Court finds that again,

the ALJ’s stated reason is neither specificlegitimate and fails to be based on substantial
evidence. Taking the record evideras a whole, it is clear thHat. Baum treated Plaintiff from
August of 2009 to the date of decision. The “gagshtified by the ALJ do naelate to Dr. Baum’
treatment of Plaintiff, nor does the cited evidesgggest that there weamy repeated gaps in
treatment. The ALJ relied on one recordrgnlated April 13, 2010, wherein a physician by the
name of Dr. Baker noted that tlast time he, Dr. Baker, had selaintiff was in October of 2009.
(Id. at 21, 589). This evidence ddiahes that there is only ergap in treatment relating to

Plaintiff's interactions with one of many doctors, tiwdt there were multiple gaps. In addition, the

cited evidence does not undermine Dr. Baum’s opiimsofar as the alleged gap in treatment
concerned only Plaintiff's treatment with Dr. BakeéOther record evidee establishes that during
this “gap,” Plaintiff actually cotinued to seek and receive tmeant from Dr. Baum and other
medical sources.Sged. at 465-89, 594-597.) Thus, the ALJatet reason is not a legitimate
one, nor is it based on substanéwaidence in the record — to thentrary, the record disproves the
ALJ’s stated reason for discliéing Dr. Baum’s opinions.

The Ninth Circuit “[has] made it clear thaktimedical opinions dd claimant’s treating
physician[] are entitled to special ight and that, if the ALJ choosé&sdisregard them, he must s¢
forth specific, legitimate reasons for doing so, and this decision itself must be based on subs
evidence.”Embrey v. Bower849 F.2d 418, 421 (9th Cir. 1988) (citi@gtton v. Bowen799 F.2d
1403, 1408 (9th Cir. 1986) (quotations omitted)). is tase, the Court finds that none of the Al

stated reasons for rejecting Dr. Bdsimopinions meet this standard.
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2. Dr. Johnson

In determining Plaintiff's RF Capacity, the Alalko accorded little weght to the opinion of
examining psychiatrist, Dr. Johnson. Dr. Johnsxamined Plaintiff and provided a five-page,
single-spaced narrative accountad evaluation and findings aadhree-page Medical Source
Statement form. Ultimately, Dr. Johnson opitieat Plaintiff's psychological impairments
profoundly compromised Plaintiff's ability to wkar (Record at 21, 615-22.) The ALJ discredite
Dr. Johnson’s opinion for two reasoffisst, the ALJ found that therwere inconstencies in Dr.
Johnson'’s findings and second, the doet@luated Plaintiff only one timeld( at 21-22.)

In order to invalidate the opion of an examining physiciathe ALJ was required to state
specific and legitimate reasons that are supgddoyesubstantial evidence in the recotabster v.
Chater, 81 F.3d 821, 830 (9th Cir. 1995) (citiAgdrews v. Shalaléb3 F.3d 1035, 1043 (9th Cir.
1995)). After reviewing the ALJ’s decision and tlkeeard evidence as a whotbe Court finds that
the ALJ’s documented reasons do not meet this standard.

The ALJ stated that Dr. Johnson’s evaloiattiocuments are “standard forms processed [
the doctor, which do not have any consistency.” (Record at 21.) As an initial matter, Dr. Joh
submitted far more than a “standard form” that he simply “processed” — Dr. Johnson provide(
page, single-spaced narrative accafritis examination of Plaintiff. In that narrative report, Dr.
Johnson discussed Plaintiff's sociadedical, and psychiatric hisygrand Plaintiff's current daily
functioning. (d. at 615-16.) Dr. Johnson also outlined tasults of Plaintiff’'s mental status
examination and the resultant diagnoses befar@iging a statement deliaig his ultimate findings
on Plaintiff’s ability levels. In addition, the ALs'claim that Dr. Johnson’s two reports “do not h{
any inconsistency” is belied liie record. These two reporte andisputably consistentCémpare
id. at 618with 620 (describing Plaintiff’'s demeanor, anxiepijlity to follow instructions, completq
numerical tasks).) IndeeDy. Johnson cross-referenced between the two rep&@es=id( at 620—

21.) The ALJ identified only ongpecific inconsistency: Dr. Jolorsin his narrative report stated

that claimant has “marked to extreme difficulties whemmunicating with supervisors” and in hig

Medical Source Statement form indicated that “claimant has extreme limitatimrnsracting with
supervisors.” If. at 22 (emphasis supplied).) But agémese statements are not inconsistent.

“Communicating” and “interamg,” though loosely overlappingye different behaviors and
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Plaintiff could reasonably have extreme limitatiom®ne and “marked to extreme” limitations thq
other. The ALJ’s first reason for discrediting. Dohnson’s opinion is therefore neither legitimatg
nor based on substaaitevidence.

The only remaining reason to uphold the AL&gection of Dr. Johnson’s testimony is the
ALJ’s observation that Dr. Johnson had examineghEff only one time. (Record at 21.) The
ALJ’s decision lacks any substantive explamaias to why Dr. Johnsasingle evaluation of
Plaintiff is grounds for according Dr. Johnson’s opinion only “littleveight.” The fact of a one-
time examination, without any analysis or assessment as to the nature and quality of that
examination, is not a sufficient basis for theJAd_decision to reject Dr. Johnson’s opinion. By
definition, an examining physician will have oftemaluated a claimant gnbne time. Taking the
ALJ’s stated reason to its lagil conclusion would have thestdt of discrediting examining
physician opinions practically as a matter of defimiti This cannot be so. The fact that Dr. Johr]
evaluated Plaintiff only one time, without moignot a legitimate reason for discounting his
opinions.

Accordingly, the Court finds #t the ALJ’s decision to accoaly “little weight” to Dr.
Johnson’s opinion was in error.

3. The ALJ’s Credibility Finding

The ALJ determined that Plaintiff's claim obmplete disability, specifically his claims
concerning the intensity, persistence, and limiting effects of his symptoms, was not credible.
(Record at 19.) In light of thi€ourt’s findings above and a revi@ivthe record evidence, the Col
finds that the ALJ’s adverse credibildetermination was improper.

The ALJ cannot discredit Plaintiff's testimoag to subjective symptoms without offering
“specific, clear and convaing reasons for doing sol’ingenfelter v. Astrues04 F.3d 1028, 1036
(9th Cir. 2007) (citingsmolen v. ChateB0 F.3d 1273, 1281 (9th Cir. 1996)). All such reasons |
also be supported by substantialdewice in the record as a wholé&ohnson v. Shalaj&0 F.3d
1428, 1433 (9th Cir. 1995) (citirgwenson v. Sullivag76 F.2d 683, 687 (9th Cir.1989)n
weighing a claimant’s credibility, the ALJ maonsider his reputation for truthfulness,

inconsistencies either in hisstenony or between his testimony amd conduct, his daily activities
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his work record, and testimony from physicians #midl parties concerning éhnature, severity, an

effect of the symptoms of which he complaif®ee Smoler80 F.3d at 1284 (citations omitted). I

the ALJ's finding is supported by substantiablence, the court “may not engage in second-
guessing.”ld.

Here, the ALJ’s adverse credibility determination turned in large part on the medical
evidence of record and his assment of how strongly opinions wfedical experts corroborated

Plaintiff's claimed degree of limitation. (Recoatl18—-22.) Specifically, the ALJ found that the

objective medical evidence of recdffdil[s] to provide strong suppbfor the claimant’s allegations

o

of disabling symptoms and limitations.Sée also, idat 19 (“[T]he objective medical evidence dqges

not provide a basis for finding limtians greater than those deterednin this decision”; “the
medical findings do not support the existence oitéittons greater than ¢ise reported above.”).)
This conclusion was therefore based on the Atd@sion to accord only “little weight” to the
opinions of Drs. Baum and Johnson.

As explained above, the ALJ’s decision to adoanly “little weight' to these doctors’
opinions was error. Because the ALJ’s decisiodigoredit Dr. Baum’s and Dr. Johnson’s opinio
was based on legal error, tiisurt credits the physicians’ mjpons “as a matter of law.Lester v.
Chater, 81 F.3d 821, 834 (9th Cir. 1995) (citirgpammock v. Bowe879 F.2d 498, 502 (9th Cir.
1989)). Crediting these physicians’ opinions as thastically alters # landscape of record

medical evidence. Indeed, crediting Dr. Baum’s and Dr. Johnson’s opinions produces a recdrd th

supports Plaintiff's claimed degree of impairmeBbth doctors concluded that Plaintiff experien
limitations so severe that Plafiitvas unable to sustain worktadty and would continue to be
unable to do so for at least the next ye&eeRecord at 450, 619.) Thus, the ALJ’s stated basig
rejecting Plaintiff's claimed degree of impairmenthat the medical evidence of record “fails to
provide strong support for Plaintiffalegations of disabling symptorasid limitations” — is invalid.
In addition, the ALJ’s other stated reasonshiigradverse credibilitgetermination are not
“specific, clear and convincing,” nor are they “supported by substantial eediethe record” oncq
proper weight is accorded to tbpinions of Drs. Baum and Johnson. First, the ALJ asserted th

Plaintiff’'s admitted daily activities were “nonited to the extent one would expect, given the
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complaints of disabling symptoms and limitationg§Record at 19.) Spdimally, the ALJ stated
that Plaintiff was “able to manage his own funidsluding paying bills, aunting change, handling
savings account, and using a checkbookd’) (For this fact, however, the ALJ cites to a
guestionnaire wherein Plaintiff also documentedehxtreme fatigue, and his inability to completg
chores or cook mealsSé¢e idat 174-87.) The only other evidencited by the ALJ to support hig
conclusion that Plaintiff's daily activities were ras limited as alleged was the opinion of Dr. Ch
an examining physician who opined that Plaintdgfild “clean his room, wash dishes, do laundry
buy groceries, watch TV, use a computer, read, walk, and keep appointmé&htat’10.) The
ALJ’s reliance on Dr. Chen’s opinion is mispladedtwo reasons. First, Dr. Chen’s opinion abo
what Plaintiffcoulddo does not bear on the ALJ’s assertiom@erning Plaintiff's “described daily
activities,” which the record confirms are as limited as Plaintiff alleg8ded. at 168-187
(Plaintiff’'s questionnaire responsésscribing level of impairment16 (Dr. Johnson’s report noti
Plaintiff claimed “marked difficulty in daig any . . . cleaning or household choreség also idat
449 (Dr. Baum'’s statement noting that Pldfrdannot perform daily tasks of shopping, cooking,

cleaning, etc.).) Second, Dr. Chen’s opinion was @smb“reduced weight” by the ALJ because

opinions concerning Plaintiff's phyal limitations were found contrary to other record evidencs.

(Id. at 20.) Specifically, Dr. Mathur, to whattme ALJ accorded “great weight,” provided an
analysis of Plaintiff's case in which he noted tRkintiff “can’t complete tasks [and] rarely leave
[his] house.” [d. at 434.) In addition, Dr. Mathur notétht on many days, Plaintiff will not
shower, get dressed, or prepare ftauke to pain and fatigue.”ld.) Thus, evenvithoutcrediting
the opinions of Drs. Baum and Johnson, substantidéree in the record carborated the degree
impairment to which Plaintiff testified at the hegy. Upon crediting the opinions of Drs. Baum g
Johnson, the record as a whole caonfithat Plaintiff's daily activitie were as limited as alleged.
Second, the ALJ determined that Plaintiff had collected unemployment benefits as lats
July of 2009 and concluded that this “indicateshad the capacity to work.” (Record at 48 also|
id. at 53-54, 596.) Upon review of the record, the Court findghisais not a convincing reason
supported by substantial record evidence forrdditing Plaintiff's testinony concerning his allege

level of impairment. Although a claimant’sliextion of unemploymenrtenefits can undermine
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Plaintiff's allegations of his ibility to work, here Plaintifs testimony and record evidence

contradict that findig. Specifically, Plaintiff teffied that when he receivetiese benefits, “I knew

that, at the time, | wasn’t physically capable ofrkwog . . . but | had no other source of income.”
(Id.) Indeed, the citation toetrecord provided by the ALJ ftne proposition that Plaintiff was
collecting unemployment alsndicates that Plaintiff was at thi@ine seeking to obtain disability
coverage, which supports Plaintiff's testimahgt although he was receiving unemployment
benefits, at that time he was unable to woik. §t 596.) These factas well as the medical
evidence of record, contradict the ALJ’s detemtion that Plaintiff’'s receipt of unemployment

benefits proves that he “halde capacity to work” in 2009.

Third, the ALJ noted that Plaintiff had been non-compliant in taking prescribed medicgtions

concluding that this “suggests thhe symptoms may not have beenlimiting as the claimant has
alleged.” (Record at 19.) The record evidemmayever, supports the opgite conclusion. Insofar
as Plaintiff was non-compliaim taking his medicationgny non-compliance corroborates

Plaintiff's claimed level of impament. Plaintiff allegd that due to his HIV medication, he suffer

from fatigue and forgetfulnessSée idat 174.) As a result, he stateda written questionnaire that

he needed reminders to take his medication aatchiéh would sometimes forget to take id. @t
176.) Other medical evidence of record, inahgdDr. Baum’s two medical source summaries,
corroborates Plaintiff's claimed difficultyith concentration and memory losdd. (at 449, 598
(“Mr. Williams reports side effects [from worsening symptoms of HIV] of severe fatigue, difficy
concentrating, and memory/attention problemsd’)at 503, 510, 531.) Thus, upon review of theg
record as a whole, the Court finds that thelAlconclusion was neithepnvincing, nor supported

by substantial evidence in the record as a whole.

*The ALJ also stated that “the claimant was ad#ito cease his drug use and failed to do so un
recently.” (Record at 19.) The ALJ provided nalgsis or explanation of how this fact bears on
Plaintiff's credibility as to his allegations dfsability, nor does the Government argue that this
statement amounted to a reason upon whicAktldebased his credibility determinationSee id.
Def. Cross-Mot. at 199.) Regardless, substantial evidencthérecord establishes that Plaintiff
history of stimulant use is immaterial to hisrggtoms relating to HIV r@d mental illness. See
Record at 449, 598ge also idat 63637, 63940.)
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Finally, the ALJ accorded “slight weight” to tifect that Plaintiff demonstrated no evideng¢

of pain or discomfort while testiing and was able to answer qti@ss in an appropriate manner.
(Record at 19.) The ALJ’s reliance on his obseovetiof Plaintiff to assess Plaintiff's credibility
was proper.See Thomas v. Barnha#78 F.3d 947, 960 (9th Cir. 200lowever, considering thig
fact in light of the record as whole, the Court finds that thadone was not a convincing reason
supporting the ALJ’s decision to diedlit Plaintiff’'s claimed level of impairment. Dr. Baum, for
example, noted that Plaintiff ditbt appear chronicallyl (Record at 546)yet nonetheless opined
that he was unable to work due to hisarhic symptoms of HY and mental illnessd. at 449-48,
598). Similarly, Dr. Johnson noted that Ptdirfwas responsive to questions” during an
examination, and that “his answéwgere] initially relevant.” (d. at 615, 617.) Notwithstanding
these observations, Dr. Johnson opined that Plambiéiid experience marked to extreme difficulf
in a vocational setting.Id. at 618—-21.) Thus, the weightreicord evidencestablishes that
Plaintiff's presentation at the hearing, without more, is natreviacing reason for discrediting his
alleged degree of impairment.

For the reasons stated above, @ourt finds that the ALJ'-daerse credibility determinatiot
was in error. Accordingly, the ALJ’'s RF Capadaditytermination was invali Notwithstanding that
finding, the Court nevertheless evakmPlaintiff's three remaining allegations: (1) that the ALJ
erred by failing to consider Plaintiff's anxiety/panic disorder at $tep; (2) that the ALJ erred at
Step Three by finding that the claimant’s impairnsemnet or equaled none of the listed impairmg
and (3) that the ALJ erred when he reliedaorocational expert’s testimony at Step Five.

B. The ALJ’s Step Two Determination

Plaintiff argues that the ALJ dlinot consider his anxiety/pandisorder in the Step Two
analysis and that the ALJ’s failure to do so constituéxersible error. Th@ourt does not agree.

At Step Two of the five-step sequential aisad, the ALJ considers whether a claimant
suffers from a “severe” impairment, or combination of impairments. 20 C.F.R. 88 404.1520,
416.920. If an impairment, or a combination opairments, significantly limits the claimant’s
ability to perform a basic work activity and has éaktor is expected todg for at least a year

continuously, those impairments are con®deisevere.” 20 C.F.R. 88 404.1520, 416.920. In
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practice, Step Two functions as a screeniegimanism to eliminate cases where the alleged

disabilities result in impairments stight that there is no interferes with the claimant’s ability to

work. SeeBowen v. Yuckerd82 U.S. 137, 154 (1987). If the ALJ erroneously determines thaf an

alleged impairment is not “severe,” at Step Taoeviewing court must assess whether the errof was

harmless.See Lewis v. Astrud98 F.3d 909, 911 (9th Cir. 2008ge also Burch v. Barnha#p0
F.3d 676, 679 (9th Cir.2005) (“A decision of the Awill not be reversed for errors that are
harmless.”).

Here, the ALJ did not conclude that Plaintiffisxiety/panic disorder @lified as a “severe’
impairment. $eeRecord at 16.) However, the ALHddietermine that other of Plaintiff's
impairments were severe: HIV, Depressiarg ®rug and Alcohol Abuse in Early Remissiomd. (
16.) Upon finding that Plaintiff suffered from tlgesevere impairments, the ALJ then undertook
entire five-step sequential analysis, wherein hesiciered the limitations presented in Plaintiff's

alleged anxiety/panic disorderSde idat 18, 19.) Thus, even if Plaintiff's anxiety/panic disorde

the

—

should have been considered sear8tep Two, any error wasrhadess because the ALJ considered

that limitation later in the sgiential evaluation procesSee Lewis498 F.3d at 911 (ALJ’s failure
find impairment “severe” at Step Two was harmless because ALJ considered impairment wh
assessing PlaintiffRF Capacity).

C. The ALJ’s Step Three Determination

o

At Step Three, the ALJ considers whether ang olaimant’s impairments meet or equal any

impairments listed in 20 C.F.R. Part 404, Subpa&gpendix 1. If a claimant’'s impairments rise
the level of a listed impairment, the claimant isedmined disabled. Here, the ALJ determined tf
Plaintiff's impairments did not meet equal any listed impairmentRecord at 16.) The Court fin
that because the ALJ’s Step Three determinaticypredicated on his impropeejection of medicg
opinion evidence and Plaintiff's testimony, the AL3%®p Three determination was in error.

In making his determination, the ALJ explicitigferred to and relied on his evaluation of |
Plaintiff's testimony and the medical evidence.e¢Brd at 17 (“Based on the claimant’s testimon
and the medical evidence, discussedreater detail below and incorporated herein by referencq

see alsdef.’s Cross-Mot. at 8.) The ALJ’s findirthat Plaintiff's impairments neither met nor
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equaled the listed impairments was therefore inéatioy his decision to accord only “little weight
to Drs. Baum and JohnsonSegeRecord at 17.) For examplie ALJ found that Plaintiff
experienced only “mild restrictions in the adirs of daily living, moderate difficulties in
maintaining social functioning, and mild difficultiesaintaining concentration, persistence or page.”
(Id.) However, Dr. Johnson’s opiniodsectly refute these findingsSéed. at 618.) Dr. Johnson
expressly opined that Plaintiff would “have metrko extreme difficulties maintaining pace and
persistence in even relatively simple taskdd.)( Moreover, Dr. Johnsdiound that Plaintiff would
have “extreme” difficulty interacting with supgsors, and “moderate to extreme” difficulty
interacting appropriately with ¢hpublic, co-workers, aeacting to unusual work situations or
changes in work routinesld( at 621.) Thus, it is clear thidte ALJ’s decision to discredit Dr.
Johnson’s opinions controlled the oartee of his Step Three analysis.

Likewise, the ALJ’s decision not to consideaiAtiff's HIV-related symptoms at Step Thrge

was informed by his decision to accord “littleigl#” to treating physician Dr. Baum'’s opinion. O

=

Baum'’s opinions and records are replete with @vie of Plaintiff's chronic symptoms of HIV,
including “full body rashes that are highly resistemtreatment, chronic Staph infections; chronid
ulcerating dermatitis, eczema, and abscesses; chronic recurring herpes simplex virus infectigns; ¢
dysplasia, bladder infections; gastrointestinalpetlisease, vasculitis, nic lower back pain,
lower extremity swelling, and joint pain resultimydecreased range of movement; chronic fatigue
and decreased endurance; and diarrhea with iooedgecal incontinece.” (Record at 44%ee alsqg
id. at 210 (listing record citatiordocumenting the many manifagons of Plaintiff's HIV
infection).) In his Step Tiee discussion, the ALJ does notrien or discuss Listing 14.08(K)
(Repeated Manifestations of HIV) at all. The A4 gonclusion that Plaintitfid not meet this listing
was thus based on his decision to givielél weight” to Dr. Baum’s opinions.Id. at 17 (“Based on
the claimant’s testimony and the medical everdiscussed in greater detail below and
incorporated hereihy reference . . .”).

The Court recognizes that as long as the Adgtssion contains “an adequate statement ¢f
the foundations on which the ultimate factual condsiare based,” “[i]t is unnecessary to require

the [ALJ], as a matter of law, to state why a claiirfailed to satisfy every different section of thg
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listing of impairments.”Gonzalez v. Sullivar§14 F.2d 1197, 1200-01 (9th Cir.1990). Here,

however, for the reasons getth in Section IlI(C) suprg the foundation for the ALJ’'s Step Threg

conclusions was itself legal error. Accordiynghe ALJ’s Step Three analysis is invalid.

D. The Vocational Expert’'s Testimony

At Step Five, the ALJ relied on the testimonyaofocational expert to determine whether,
given Plaintiff's RF Capacity, &y education, and work experierineconjunction with the medical
vocational guidelines, jobs exist in the nationadtate economy that Plaintiff can perform. (Rec
at 23.) The vocational expert opined that giviéofahese factors, an dtividual with Plaintiff's
gualifications and limitations would be able tefform the requirements of representative light
unskilled occupations within éhState of California economy such as a Small Product Assembl
and Cleaner Polisher.”ld;) However, this opinion was priedted on the ALJ’s erroneous RF
Capacity determination. Therefore, the vamadl expert’s testimonwas not probative on the
guestion of Plaintiff's disabty and the ALJ’s reliance othis testimony was invalid.
V. RELIEF

Having found reversible erram the ALJ’s decision, most importantly that the ALJ
improperly discredited the treating physiciagfgnion, the examining physician’s opinion, and
Plaintiff's testimony, the Court now addresses giuestion of whether to remand for further
administrative proceedings or payment of benefits.

This Court may remand for an award of bésednly if three conditions are met: (1) the A
failed to provide legally sufficient reasons fojaeing the evidence; J2here are no outstanding

issues that must be resolved before a deterromafi disability can be magand (3) it is clear fromj

the record that the ALJ would Ibequired to find the claimant dis&lol were such evidence credited.

Benecke v. Barnhagr879 F.3d 587, 593 (9th Cir. 2004)(citirgarman v. Apfel211 F.3d 1172, 117
(9th Cir. 2004)). It is the “unusliease” that meetthis standardBenecke379 F.3d at 595.

brd

Generally, “the proper course, except in rare circumstances, is to remand to the agency for additic

investigation or explanation.Id. (citing INS v. Ventura537 U.S. 12, 16 (2002))osia v. Barnhart
367 F.3d 882, 886-87 (9th Cir. 2004)). Here, the Ciinds that this etxaordinary remedy is

warranted.
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As to the first prong, for the reasons dssed in Sections I11(C)(1) and I1I(C)(2supra the
ALJ’s decision to reject the opiniod Drs. Baum and Johnson was legal error. As such, this (
credits the physicians’ opiomns “as a matter of law.Lester v. Chater81 F.3d 821, 834 (9th Cir.
1995) (citing”Hammock v. Bowe79 F.2d 498, 502 (9th Cir. 1989)). Similarly, as set forth in
Section 1I(C)(3),supra the ALJ'’s decision to reject Plaintiff's testimony was legal error.
Accordingly, this Court crath that evidence as tru&ee Beneck&79 F.3d at 594. The Court no
turns to the other two prongs of tHarmaninquiry and finds that #re are no outstanding issues
that must be resolved before a determination sdlality can be made artldat it is clear from the
record that the ALJ would be required to finciRtiff disabled if that evidence is credite8Seed.

Here, there are no “outstanding issues thattrne resolved before a proper disability
determination can be madeVertigan v. Haltey 260 F.3d 1044, 1053 (9th Cir. 2001)(citidgrney
v. Secretary of Health and Human Servj@s9 F.2d 1396, 1401 (9th Cir. 1988)). There are

numerous medical reports iretihecord and the ALJ held adreng at which Plaintiff and a

fourt

W

vocational expert both testifiedndeed, the ALJ deemed the record sufficiently complete to enable

him to render a decision. With the additiorDof Baum’s two supplemental statements, both
considered by the Appeals Council when it deteeatinot to review the Al's decision, the record
now contains even more evidence than it die@mthe ALJ rendered his original decision. The
record is therefore complet&ee Ramirez v. Shalald F.3d 1449, 1455 (9th Cir. 1993) (citing

Varney 859 F.3d at 139¢Where the record is complete .we award benefits to the claimant.?))

® Despite the Government’s argument to the copttaere remain no questionsambiguity as to
the medical evidence in this cas&e€Def.’s Cross-Mot at 21.) The opinion of non-examining,
non-treating physician Dr. Mathur, to whom theJAdccorded “great weight,” cannot be credited
over the opinions of Plaintiff’s treating physin. Dr. Mathur’s opinion was not based on
independent clinical findings and instead restfmlings also considered by the treating physicig
In this instance, it was incumbent on the ALJ tocattite “specific, legitimate reasons . . . based
substantial evidence in the record” for credjtDr. Mathur’s opinbn over Dr. Baum’s See
Andrews v. Shalal&3 F.3d 1035 (9th Cir. 1995) (citation ii@d). As explained above, all of thg
ALJ’s stated reasons for discredg Dr. Baum’s opinion fail to meghis standard. Likewise, the
ALJ already determined that Dr. Chen’s decisiomrauated only “reduced weight” based on the f;
that his findings did not fully comport with DMathur’s. (Record at 20.) Remanding to the
Commissioner to decide the relatmeight of medical opinions agafwould create an unfair ‘hea
we win, tail’s let’s play again’ systeof disability beneats adjudication.”Benecke v. Barnhagr879
F.3d 587, 595 (9th Cir. 2004) (citations omitted).
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The Court finds that based upon the record a$ole, it is clear tt the ALJ would be
required to find Plaintiff disabled if the medil opinion evidence and Plaintiff’s testimony is
credited. Giving the evidence the effect required laydamonstrates that Ptaiff has met or equa
the requirements of Listing 14.08(({epeated Manifestations dfV Infection). Listing 14.08(K)

reads:
Repeated (as defined in 14.0013)nifastations of HIV infection,
including those listed i64.08A-J, but without theequisite findings for
those listings (for example, camoma of the cervix not meeting the
criteria in 14.08E, diarrhea not meeting the criteria in 14.08l), or other
manifestations (for example, oral hairy leukoplakia, myositis, pancreatitis,
hepatitis, peripheral neuropathy, glueastolerance, muscle weakness,
cognitive or other mental limitatiomgsulting in significant, documented
symptoms or signs (for exampkevere fatigue, fever, malaise,
involuntary weight loss, pain, nigbweats, nausea, vomiting, headaches,
or insomnia) and one of the followirag the marked level: 1. Limitation of
activities of daily living.2. Limitation in maintaining social functioning. 3.
Limitation in completing tasks in a tinyemanner due to deficiencies in
concentration, persistence, or pace.

20 C.F.R. Part 404, Subpart P, Appendix 1 § 14.08(K).
Here, Dr. Baum’s findings and opinions as vesllthe medical evidence of record establig

that Plaintiff meets or eqisathese requirementsSgeRecord at 449 (detailing severity of HIV

symptoms, marked limitations on functioning, dailyng, and socialdinctioning), 598-99 (same),

636 (“Mr. Williams continues to experiencemerous MRSA staph infections requiring

hospitalizations. These staph infections causiipteiulceration lesions and abscesses, which gre

painful and markedly interfere with Mr. iNams’ ability to concentrate or function®)see e.g., id
at 210-12 (listing medical record evidence of e¢pd manifestations of HIV symptoms), 494

(documenting MRSA infection), 531 (documemgtimemory/attention problems, skin lesions,

® In Harman v. Apfel211 F.3d 1172, the Ninth Circuit decitithat an award of benefits was
improper where the ALJ had no chance to congg&lence submitted to the Appeals Council aff
the ALJ rendered his initial decmsi. That holding does not applyttos case. Here, the statemer
Dr. Baum submitted prior to the ALJ’s decisiéHaintiff's testimony, and the medical records
establish that Plaintiff suffered from the symptamguired to meet the listed impairment. The A
considered and rejected this eefide. Dr. Baum’s supplementahtetments served to apprise the

Commissioner of Plaintiff's woening condition as documented in Dr. Baum'’s prior statements.
This Court’s finding therefore does not turn on eviesubmitted after the Alidsued his decision,.
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diarrhea), 532 (documenting skin lesions, fatigu®)greover, Plaintiff testified to these sympton]
(Record at 48—49 (detailing diarrhea, memloss), 60—61 (detailing “widespread” skin lesions,
chronic MRSA, diarrheaee alsad. at 174-187 (questionnaire wher@laintiff notes chronic skir
infections, diarrhea, fecal incontinence, limitatiamsdaily activities and saaii functioning).) Dr.
Johnson’s finding that Plaintiff would have “markedifficulty carrying out simple instructions an
“marked to extreme” difficulty carrying out compl@structions furthergpports Plaintiff's claim
that he meets or equals this listed requiremé@Record at 620-21.) There is no substantial evid
in the record that contradicts Plaintiff's assertioat the suffers from repeated manifestations of |
and therefore meets or equals Ligtité.08(K) and the durational requiremént.

Because the record as a whole establishe$thattiff meets the wpirements of Listing
14.08(K) and is therefore entitled to a presumptiodisdbility, further proceedings would be futil
Remand for an award of benefits is propBee Ramirez v. Shala@F.3d 1449, (9th Cir.1993)
(remanding for payment of benefits where ALproperly discredited treating doctor's opinion
showing that the plaintiff met an impairmentie Listings). Moreoveremand for benefits is
particularly necessary here, whdrlaintiff first applied for beriigs over four years ago and has
already experienced lengthy, burdensome litigatMertigan 260 F.3d at 1053 (citingerry v.
Sullivan 903 F.3d 1273, 1280 (9th Cir. 1990) (remandorgoenefits where the claimant had

applied almost four years ago)).

" The reports of Drs. Mathur and Chen do not calittahis evidence. Indeed, notations in their
reports confirm the existence thiese symptoms. (Record at 4835 (Dr. Mathur noting chronic
fatigue due to HIV, diarrhea, fecal incontinence occasionally, skin lesionsgZ2Dr. Chen
noting that Plaintiff “has symptoms of diarrha&in rash, blisters, anal dysplasia, impetigo,
symptoms of fatigue and lethargy”).) The reports of Drs. Chen and Masiwud@lnot contradict th
other evidence of record that establishes Pféisitharked limitations in social functioning and
completing tasks in a timely manner due to deficiesin concentration, pastence, or pace.
Although Dr. Chen opined that Plaintiff can complete daily activitiesfitiilsng is contrary to
substantial evidence in the record. Moreovecomtroverted record evidence establishes that
Plaintiff suffers from marked limitations in satifunctioning and in completing tasks in a timely
manner due to deficiencies in cemtration, persistence, and paddus, the requirements of Listif
14.08(K) have been met.
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VI. CONCLUSION

For the foregoing reasons, the CaBRANTS Plaintiff’'s Motion for Summary Judgment ang

DeNIes Defendant’s Cross-Motion for Sumnyafudgment. This case is herd®RgmANDED for an

award of benefits.

T 1SS0 ORDERED.

Date: March 6, 2014

Dppone Mg tffPecs—

Y VONNE GONZALEZ ROGERS

UNITED STATES DISTRICT COURT JUDGE
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