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UNITED STATES DISTRICT COURT
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FOR THE NORTHERN DISTRICT OF ALIFORNIA

DISTRICT COUNCIL 16 NORTHERN Case No0.:C12-6341 CW
CALIFORNIA HEALTH AND WELFARE TRUST
FUND, et al., JUDGMENT PURSUANT TO
STIPULATION
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Plaintiffs,

=
w

V.
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D

FLOORTEC, INC., a California Corporation,

Defendant.
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IT IS HEREBY STIPULATED and AGREED (the “Stipulation”) by and betweba f

=
(o]

parties hereto, that Judgment shall be entered in the within action in favoe &flaimtiffs

=
(o]

DISTRICT COUNCIL 16 NORTHERN CALIFORNIA HEALTH & WELFARE TRUST FUND

N
(@]

et al. (collectively “Plaintiffs” or “Trus Funds”) and against DefendaRLOORTEC INC., a

N
[

California corporatiorand/or alter egos and/or successdities (collectively “Defendari}, as

N
N

follows:

N
w

1. Defendantentered into a valid Collective Bargaining Agreement with the Northern

N
o

California Floor CoveringMaster Agreement between District Council 16 &todor Covering

N
a1

Association Central Coast Counti¢isereinafter "Bargaining Agreement"). ThBargaining

N
o

Agreement has continued in full force and effect to the present time.
111
111

N DN
oo
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2. Defendant habecome indebted to the Trust Funds as follows:

ACCOUNT NO.: 000600223600

Auqust 2012 Contribution Balance $49.326.88
20% Liauidated Damaages $9.865.38
5% Interest (throuaB/4/13) $1.195.87
$60388.13
September 2012| Contributions $43.112.81
20% Liguidated Damaages $8.622.56
5% Interest (throuaB/4/13) | $566.96
$52.302.33
October 2012 Contributions $28.049.78
20% Liguidated Damaages $5.609.96
5% Interest (throuaB/4/13) | $253.60
$33.913.34
November 2012 | Contributions $40.916.62
20% Liauidated Damaages $8.183.32
5% Interest (throuaB/4/13) | $196.18
$49.296.12
December 2012 | Contributions $65.463.74
20% Liguidated Damaages $13.092.75
5% Interest (throuah 2/4/13) | $35.87
$78.592.36
10% Liquidated damages on prior late-paid contributions (3/12 — 5/12) $2.250.00
5% Intereston prior latepaid contributions (3/12 5/12) $91.47
#223000 SUBTOTAL: $276833.75
ACCOUNT NO.: 000803866005
Auqust 2012 20% Liguidated Damaages $6.895.89
5% Interest (throuah 12/3/12] $302.29
$7.198.18
September 2012| ContributionOverpayment ($2.243.98)
20% Liguidated Damaaes $6.492.01
5% Interest (throuah 1/16/13] $342.39
$4.590.42
October 2012 Contributions $26.478.56
20% Liguidated Damaages $5.295.71
5% Interest (throuaB/4/13) | $239.40
$32.013.67
November 2012 | Contributions $14.023.94
20% Liguidated Damaages $2.804.79
5% Interest (throuaB/4/13) | $67.24
$16.895.97
December 2012 | Contributions $33.324.20
20% Liguidated Damaaes $6.664.84
5% Interest (throuah 2/4/13) | $18.26
$40.007.30
10% Liquidated damages on prior late-paid contributions (3/12 — 5/12) $2.250.00
5% Interesbn prior latepaid contributions (3/12 5/12) $62.03
#3866005 SUBTOTAL $103.017.57
Attornevs’ Fees (throuah 2/413) $3.448.00
Cost of Suit $350.00

GRAND TOTAL (both accounts):

$383.649.32
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3. Defendantshall conditionally pay the amount 0$305,622.11representing all of
the above amounts, less liquidated damages in the amaobir®,0627.21 This waiver isexpressly
conditioned upon the Trustees’ approval upon timely compliance with all & tarms of this
Stipulation, as follows:

(@) Beginning onFebruary 15, 2013 and on or before th&5th day of each

month thereafter for a period of twelve (12) months through and inotudanuary 15, 2014
Defendanshall pay to Plaintiffs the amount $26,127.0Qper month;
(b) Payments may be made by joint cketo be endorsed by Defendant

Plaintiffs prior to submisen. Any and all joint checks received for amounts owed under

Stipulation, regardless of when they are received, will be applied teweaeithe balance duel

Defendantshall have the right to increase the monthly payments at any time and there|i

penalty for prepayment;
(c) Payments shall be applied first to unpaid interest and then to ur
principal. The unpaid principal balance shall bear interest ffebruary 52013, at the rate of
5% per annum in accordance with the Collective Bargainingeéxgentand Plaintiffs’ Trust
Agreements;
(d) Checks shall be made payable to thestrict Council 16 Northern

California Trust Fund, anddelivered on or before each due date to Michele R. Stafford, Es

Saltzman & Johnson Law Corporation, 44 Montgomery Street, Suite 2110, San Frar

California 94104, or to such other address as may be specified by Plaintiffs;

(e) At the time that Defendannhakesits 11th payment(or final payment if
amounts are prepaid), Defendandy submit anritten request for waiver of liquidated damag
directed to the Board of Trustees, but sent to Saltzman and Johnson Law Corpathtibeiw
11th payment. Defendant will be advised as to whether or not the waiver hagdoged prior to
the final payment hereunder. Such waiver will not be considered until and unless all
amounts are paid in full and Defendant’s account is otherwise current;

() Prior to the last payment pursuant to this Stipulatioaingffs shall advise
Defendant in writing, as to the final amount due, including interest and all additional attorr]
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fees and costs incurred by Plaintiffs in connection with collection and allocatithe @mounts

owed to Plaintiffs under this Stipulation. Defendahall pay all additionahttorneys’ fees and

costs regardiss of whether or not Defendadéfauls herein. Any additional amounts duge

pursuant to the provisions hereunder shall also be paid in full with the January 15tig0hded
payment; and
(9) Failure to comply withany of the above terms shall constitute a default
the obligations under this Stipulation and the provisions of 10 shall apply.
4. In the event that any check is not timely submitted or fails to clear the bank,
unable to be negotiated fany regon for which Defendans responsible, Defendarshall be
considered to be in default of the Judgment entered. If this occurs, Plaintiffismakala written

demand to Defendarity email to Marlene Silvaat MSilva@Floortecinc.comand regular U.S.

Mail to both Marlene Silva and Steve Brian Homan to cure said devdhlh seven (7) days of
the date of the notice from Plaintiffs If caused by a failed check, default will only be cured
the issuance of a replacemeaashier's check delivered to Saltzman and Johnson L4

Corporation within the seven (day cure period. If Defendaetecs to cure said default, ang

Plaintiffs dect to accept future payment) such future payments shall be made by cashie

checkat Plaintiffs’ request In the event default is neured, all amounts remaining due hereung
shall be due and payable on demand by Plaintiffs.

5. Beginning with ontributions duefor hours worked by Defendantemployees
during the month of January 2013, dueFabruaryl5, 2013 and delinquent if not received by t
Trust Funds before the last business day of the month, and for every month thereafteisu
Judgment is satisfiedDefendant shall remain current in contributions due to Plaintiffs under
the current Collective Bargaining Agreemeartd under all subsequent Collective Bargaini
Agreements, if any, and the Declarations of Trust as amenDetendantshall fax or email a
copy of its contribution report for each month, together with a copy of that payme, the

Michele R. Stafford amstafford@sjlawcorp.conand/or 415882-9287 prior to sending the

paynentto the Trust Fund office.
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Failure to comply with these terms shall also constitute a default of the obligag
under this Agreement and the provisions of 110 shall apply.

6. Defendanshall make full disclosure of all jobs on whiths working by providing
Plaintiffs with an ongoing and updated list of jobs including, but not limited to, the namg
address of the job, the start and completion dates, the identity of General Qoritaner/
Developer, and by providing certified payroll if it is a public works job. To dkent that
Defendanis working on a Public Works job, or any other job for which Certified Payroll Rep
are required, copies of said repont#l be faxedor emailed to Michele R. Staffoxmncurrently
with its submission to the General Contractor, Owner or other reporting agency.

These requirements are concurrent with, and in addition to, the requirementsttse)
above. Defendanshall email or fax saidpdated list each month (or sooner if required elsewl
herein) together with the contribution report (as required%gf this Stipulation}to Michele R.

Stafford at mstafford@sjlawcorp.conand/or 415882-9287,0n before thel5th day of each

month. Attached hereto aBEXHIBIT A is a Job Report Form, which is to be completed e
month.

This requirement must be met, regardless of whether or not Defendamotkaduring a
particular Month or not.In the event that there is no work, the job list shall be submitted sta
“no work.”

7. Failure to comply withany of the above terms shall constitute a default of |
obligations under this Stipulation and the provisions of §1idll apply. Any unpaid or fepaid
contributions, together with 20% liquidated damages and 5% per annum interest accrued
contributions, pursuant to the Trust Agreements, shall be added to and become a part
Judgment and subject to the terms herein. Plaintiffs reserve all rightabdvaiinder the
applicable Bargaining Agreement and Declarations of Trust of the Fuwnts for collection of
current and future contributions, and for any additional past contributions not included def
may be determined by Plaintiffpursuant to employee timecards or paystubs, by audit, or ¢
means, and the provisions of this agreement are in addition thereto. Defgpetaintally waive
the defense of the doctrines judicataas to any such additional amounts determined as due
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8. Audit: Should the Trust Fund®quest an audit of Defendanpayroll records in
order to confirm proper reporting and payment of contributions pursuant to the ridagg:
Agreement, any failure by Defendatat comply with said request shall constitute a default of
obligations under this Agreement.

(€)) In the event that Defendant has audit in progress, but not yet complg
(and thus not included herein), and amounts are found due, Plaintiffs shall send a written ¢
to Defendantby first class mail for payment in full of the amounts found due in the ag
including contributions, liquidated damages, interest and audit fees;

(b) Defendanwill be provided with ten (10) days in which to review the auq
and provide evidence to contest the findings inehent that Defendartoes not agree with the
total found due. Once the ten (10) day review period expires, in the event that thes auadif
contested, payment in full shall be delivered to MiefR. Stafford;

(© If the audit is contested, and Defentlprovidesdocumentation in faport

=,

the

te
lema

udit,

t,

of the dispute, Defendamshall be notified as to whether revisions will be made to the audit. If

revisions are not made, payment will be immediately due;

(d) If revisions are made to said audit as a result of the dispute, payment i
of the revised amount shall be due within ten (10) days of the revised billing;

(e) If Defendantis unable to make payment in full, Defendan&y submit a
written requesto revise this Judgment, modifying the payment plan (by monthly amount a
payment term), to add the amounts found due in the audit to this Judgment, subject togh
herein. If the Judgment is so revised, Defendsimill execute the Amended Judgmem
Amendment to Judgment within ten (10) days of Plaintiffs’ preparation of said Ache
Judgment or Amendment to Judgment. Failure to execute the revised agreemennshalite a
default of the terms herein; and

() Failure by Defendartb submiteither payment in full or a request to add t

amounts due to this Judgment within ten (10) days of the date of Plaintiffs’ demand

constitute a default of the obligations under this agreement. All amounts found due ahallid;

immediately becompart of this Judgment.
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9. Steve Brian Homaracknowledges that he is the RNCEO/Presidentand a

principal shareholder oFLOORTEG INC., and that he specifically consents to the Couf

jurisdiction as well as the use of a Magistrate Judge for all plowseherein. MrHomanalso
confirms that he is personally guaranteeing the amounts due pursuant tonteeofethis
Stipulation and further acknowledges that all affiliates, related entitiesuandssors in interest t(
FLOORTEC INC. and/or any subsequent entity wherein Nwvmanis a principal, officer, owner,
or possesses any ownership interest shall also be bound by the tetms Sfipulation as
Guarantors All such entities shall specifically consent to the terms herein and to the SC¢
jurisdiction, in writing at the time of any assignment, affiliation or purchase.

10. In the event that Defendaf#ils to make any payent required under fgbove, or
otherwise default on their obligations as detailed in this Stipulation, and such defatltimely
cured, the following will occur:

(@) The entire balance d$383,649.32as specified in {2plus interest, but
reduced by principalgyments received from Defendamt addition to any unpaid contribution
then due plus 20% liquidated damages and 5% per annum interest on the unpaigad |3
contributions, shall be immediately due and payable, together with any affofeey and costg
incurred during the term of this Stipulation;

(b) A Writ of Execution may be obtaed against Defendant Guarantor
without further notice to DefendantGuarantor, in the amount of the unpaid balance plus
additional amounts due under the terms herein. Such Writ of Execution may be obtained
upon declaration by a duly authorized representative ohtitai setting forth any payment
theretofore mde by or on behalf of DefendahGuarantor and the balance due and owing af
the date of default;

(© Defendant/ Guarantor waiveany notice of Entry of Judgment or of an
Request for a Writ of Executiampon default, and expressly waive all rights to stay of execu
and appeal. The declaration or affidavit of a duly authorized representativaniifidlas to the
balance due and owing as of the date of default shall be sufficient to secure theeisgua Writ
of Executon, without notice to Defendant / Guarantor; and
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(d) Defendant/ Guarantor shall pay all additional attorneys’ fees and c(
incurred by Plaintiffs in connection with collection and allocation of the amounts owe
Defendant Guarantor to Plaintiffs under this Stipulation, whether or not a default occeis.her

11. Any failure on the part of Plaintiffs to ka any action against Defendaht
Guarantor as provided herein in the event of any breach of the provisions of thistiStighall
not be deemed a waiver of asybsequent breach by DefendarGuarantor of any provisions
herein.

12. In the event of the filing of admkruptcy petibn by Defendant Guarantor, the
parties agree that any payments made pursuant to the terms of this Judgatielné, deemed to
have been made in the ordinary course of business as provided under 11 U.S.C. Section 5
and slall not be claimed by DefendahGuarantor as a preference under 11 U.S.C. Section 54
otherwise. DefendantGuarantor nevertheless represe¢hat no bankruptcy filing is anticipated.

13. Should any provision of this Stipulation be declared or determined by any col
competent jurisdiction to be illegal, invalid, or unenforceable, the legali#idity, and
enforceability of the remaining parts, terms or provisions shall not be afféwtegby and said
illegal, unenforceable or invalid part, terar, provision shall be deemed not to be part of t
Stipulation.

14.  This Stipulation is limited to the agreement between the parties with respect
delinquent contributions and related sums enumerated herein, owed by DefeGdanantor to
Plaintiffs. This Stipulation does not in any manner relate to withdrawalitiablaims, if any.
Defendant/ Guarantor acknowledgethat Plaintiffs expressly reserve their right to purs
withdrawal liability chims, if any, against Defendaamd all of theircontrol group members, a
provided by Plaintiffs’ Plan Documents, Trust Agreements incorporated into @odiective
Bargaining Agreements, and applicable laws and regulations.

15. This Stipulation contains all of the terms agreed by the parties anotheo
agreements have been made. Any changes to this Stipulation shall be effegtivenade in
writing and signed by all parties hereto.

8-

JUDGMENT PURSUANT TO STIPULATION
Case No.: C126341 CW

PACLIENTS\FLRCL\Floortec 3Pleadingst12-6341 CW- Judgment Pursuant to Stipulation 020513.docx

DStS

0 by

47(c

|7 or

urt of

his

[0 the

\"Z




© 00 N o o A w N e

N N N N N N N NN P P PR R R R R B o
® ~N o M KN W N B O ©O© 0 ~N o ;N W N R, O

16. This Stipulation may be executed in any number of counterparts and by facs

each of which shall be deewh an original and all of which shall constitute the same instrument.

17. Defendant Guarantor represesxand warrant that they have had the opportunity
be or have been represented by counsel of their own choosing in connection with ehigri
Stipuation under the terms and conditions set forth herein, that they have read this Stip
with care and is fully aware of and represent that they enter into this Sopwaiuntarily and
without duress.

18. The parties agree that the Court shalairefurisdiction of this matter until thig

Judgment is satisfied.

Dated:Februaryll, 2013 FLOORTEC, INC.
By: /s/
Steve Brian HomgrRMO/CEO/President
Dated:Februaryll, 2013 STEVE BRIAN HOMAN
By: /sl

Individually as personal guarantor

Dated:Februaryl3, 2013 SALTZMAN AND JOHNSON LAW
CORPORATION

By: /sl
Michele R. Stafford
Attorneys for Plaintiffs

IT IS SO ORDERED.

IT IS FURTHER ORDERED that the calendar in this matter is vacated, anthéh&@ourt shall
retain jurisdiction over this matter.

[ ]
Dated:  February 21 2013 s Ia;ﬂg‘gh —_——
UNIT DISTRICT COURT
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EXHIBIT A

JUDGMENT PURSUANT TO STIPULATION

JOB REPORT FORM

*** Updated report must be faxed to Michele R.Stafford, Esq., at (415) 882-9287
on the 15th day of each month ***

Employer Name: ELOORTEC, INC.

Report for the month of Submitted by:

Please spell out the names of projects, owners and general contsactor

Project Name:

Project Address:

General Contractor:

General Contractor
Address/Tel. #:

Contract #: | Date of Contract: \
Total Value of

Contract:

Work Start Date: | Work Completion Date:|

Project Name:

Project Address:

General Contractor:

General Contractor
Address/Tel. #:

Contract #: | Date of Contract: \
Total Value of

Contract:

Work Start Date: | Work Completion Date:|

Project Name:

Project Address:

General Contractor:

General Contractor
Address/Tel. #:

Contract #: | Dateof Contract: \
Total Value of

Contract:

Work Start Date: | Work Completion Date:|

*** Attach additional sheets as necessary ***
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