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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

EL1zABETH Cox, individually and on behalf| CaseNo.: 12-CV-6502 Y GR
of all others similarly situated,
ORDER GRANTING MOTION TO DISMISSIN
Plaintiffs, PART (DKT. NO. 37) AND FOR REFERRAL TO
THE UNITED STATESFOOD AND DRUG

VS. ADMINISTRATION

GRUMA CORPORATION, et al.,

Defendant.

Defendant Gruma Corporation filed its motion to dismiss (Dkt. No. 37) based upon pri
jurisdiction, among other grounds. Plaintiff opposieel motion, and the Court considered the
parties’ arguments, as well tiee parties’ supplemental submissions (Dkt. Nos. 58, 64, and 67)
Having carefully considered the suissions of the parties, the Co@RANTS the Motion, in part,
on grounds of primary jurisdictn, as set forth herein.

Plaintiff brings this putative class actiotegling that the labels on certain of Gruma
Corporation’s food products, as Mas its advertising and marleg, are false and misleading in
violation of the California Unfair Competition Law, Bus. & Prof. Code section 1é264.
(“UCL"); the California False Avertising Law, Cal. Bus. & Bf. Code section 17500 (“FAL");
the Consumers Legal Remedied,Acal. Civ. Code section 17%0seq. (‘CLRA"). Plaintiff
alleges that, because Defendant’s Products ¢ogtaietically modified organisms (“GMOs”) in
the form of corn grown from bioengineerednggcally modified seeds, Defendant’s labels
indicating the Products are “Alatural” are false and misleiad. (Plaintif's Amended Class

Action Complaint [Dkt. No. 33, “FAC”] 11 39-43.)
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“The primary jurisdiction docitne allows courts to stgyroceedings or to dismiss a
complaint without prejudice pending the resolutioranfissue within the sgial competence of an
administrative agency... and is to be used onlyciaam involves an issuef first impression or a
particularly complicated issue Congress has committed to a regulatory ag€henk¥. Time
Warner Cable, 523 F. 3d 1110, 1114 (9th Cir. 2008). A dduaditionally weighs four factors in
deciding whether to apply the pringgurisdiction doctrine: “(1) the need to resolve an issue tha
(2) has been placed by Congress withinjtinisdiction of an administrative body having
regulatory authority (3) pursuito a statute that subjscan industry or activitgubjects an
industry or activity to a comphensive regulatory authoritigat (4) requires expertise or
uniformity in administration.”Syntek Semiconductor Co. v. Microchip Tech., Inc., 307 F.3d 775,
781 (9th Cir.2002) (amended).

The FDA has regulatory authority over food labelirgge 21 U.S.C. § 34&t seq. The
Food, Drug, and Cosmetics Act (FDCA) establishaesitorm federal schemaf food regulation to
ensure that food is labeled in a manthat does not mislead consum&e 21 U.S.C. § 34&t
seg. Food labeling enforcement is a matter fahgress has indicated requires the FDA'’s
expertise and uniformity in administrationogress amended the FD@#&ough the passage of
the Nutrition Labeling and Education Act (NLEA)darify and to strengthen” the FDA's “legal
authority to require nutrition keling on foods, and to establish the circumstances under which
claims may be made about nutriem$oods.” H.R. Rep. No. 101-538, atréprinted in 1990
U.S.C.C.A.N. 3336, 3337. No stateyrfdirectly or indirectly establish. . . any requirement for
the labeling of food that is nadentical to the [FDCA].” 21 U.S.C. § 343{a) (emphasis supplied).

Focusing particularly on the issues allegethe FAC, there & no FDA rules requiring
that products containing GMO biroengineered ingredients bdéded as such. The FDA has
issued nonbinding industry guidanoéicating that it “is not aare of any data or other
information that would form a basis for concludih@t the fact that a food or its ingredients was
produced using bioengineering isnaterial fact that must be disclosed . . . . FDA is therefore
reaffirming its decision to not gelire special labeling of all biogineered foods.” (Defendant’s

Request for Judicial Notice, Exh. A ["Guidanfor Industry: Volurdry Labeling Indicating
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Whether Foods Have or Have Not Been DepetbUsing Bioengineering; Draft Guidance,”
released for comment January 2001] at 2.) \A#pect to the use ofgherm “natural” on food
labels, the agency has published non-binding gaigla@efining that term to mean that “nothing
artificial or synthetic (including all color additives regardless of source) has been included in,
has been added to, a food that would not norntelgxpected to be in the food.” 58 Fed. Reg.
2302, 2407 (Jan. 6, 1993). However, the parties appear to be in agreement that the FDA ha
addressed, even informally, the question oétlikr foods containing GMO or bioengineered
ingredients may be labeled “natural” or “a#tural,” or whether GMO or bioengineered
ingredients would be consider&attificial or synthetic.”

Thus, as Plaintiff concedes, “[tlhe FAC idem# a gaping hole in éhcurrent regulatory
landscape for ‘natural’ claims and GMOs, laying baotv there is no direct regulation by the FDA
of the term ‘natural,” nor any requirement that a company disclose on a food product’s label
whether it contains GMOs.” (Plaintiff’'s Memendum of Points and Authorities in Opposition
[Dkt. No. 47, “Oppo.”] at 1:12-15, tihng FAC at §{ 20-25.) Howeved?Jaintiff wrongly concludes
that there is no agency charged with detemgmwhether food labels mayoperly state that GMO
products can be labeled “all natutaThe FDCA and NLEA unquesti@ably and squarely give that
authority to the FDA.

Under these circumstances, deference té-Dw@’s regulatory authoritys the appropriate
course. Pom Wonderful, LLC v. Coca-Cola Co., 679 F.3d 1170, 1176 (9th Cir. 2012)ark, 523
F.3d at 1114. Otherwise, the Court would risk ‘pging] the FDA's interpretive authority[,]” and
“undermining, through private litigation, the FDA'’s considered judgmerierh Wonderful, 679
F.3d at 1176, 1178.

Therefore, the Cou®RDERS as follows:

(1) pursuant to 21 C.F.R.10.25(c), this Court herelBeFERS to the FDA, for an
administrative determination, the question of leetand under what circumstances food produg
containing ingredients produced mgibioengineered seed may orynmat be labeled “Natural” or
“All Natural” or “100% Natural”;

(2) this action iSSTAYED for a period of six (6) months from the date of this Order, whic}

or
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period may be extended by further order of@wairt upon a showing @ood cause, including an
indication from the FDA that it intends to resolve the issue;

(3) the parties and counsel will cooperatexpediting the presentati and explanation of
this question to the FDA and will notify thisoGrt promptly of any determination by the FDA,

(4) the request to exceptetiparties pending discovery dispute from the st&gis ED
without prejudice to a showing gbod cause why such disputesld be resolved by the Court
during the pendency of the stay; and

(5) the Defendant’s motion (SRANTED with respect to primary jurisdiction only, and is
otherwise denied without prejud to re-filing upon aorder dissolving the 8y ordered herein.

ITI1sSo ORDERED. This Order terminates Docket No. 37.

Date: July 11, 2013 W W

(/ YVONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE




