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LLC Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

JEFFREY H. ALLEN, on behalf of himself| Case No: C 13-00049 SBA
and all others similarly situated,
ORDER GRANTING MOTION
Plaintiff, TO REMAND AND DENYING
MOTION FOR A MORE
VS. DEFINITE STATEMENT

UTILIQUEST, LLC, and DOES 1 through | Docket 8, 15
100, INCLUSIVE,

Defendant(s).

Plaintiff Jeffrey Allen ("Paintiff*) commencedhe instant putative wage and hour
class action against Defendant Utiliquest, LLC ("Defendantthe Superior Court of
California, County of San Francisco. Complkt. 1. The action was removed to this
Court pursuant to the Class Action Fairness (qCAFA"), 28 U.S.C.8 1332(d). Notice of
Removal, Dkt. 1. The parties are preseb#yore the Court on Plaintiff's motion to
remand, and Defendant's motion for a more defstatement. Dkt. 8, 15. Having read
and considered the papersdile connection with these mats and being fully informed,
the Court hereby GRANTS Plaintiff's motitm remand, and DENIES Defendant's motior
for a more definite statemeas MOQOT, for the reasons stateelow. The Court, in its
discretion, finds these matters suitable for resolution without oral argument. See
Fed.R.Civ.P. 78(b); N.DCal. Civ. L.R. 7-1(b).

l. BACKGROUND

Defendant is a limited liability company existing under the laws of Georgia with
principal place of business in Georgia. VockelD®Y 2-3, Dkt. 4. Plaintiff is a former

employee of Defendant. Id. 6. He britigs instant action "on behalf of a class of
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persons in the employ of Defendant in Califaras system specialists in the four years
preceding the filing date of this lawsuit aneé fresent (‘the Class')First Am. Compl.
("FAC™) 1 7. The FAC alleges that Defdant failed to pay employees regular and
overtime pay in violation of California Lab&ode 88 510 and 1194, and applicable
Industrial Welfare Commission Orders; failedpay its employees earned wages in
violation of California LaboCode 88§ 201-204; failed to issue wage instruments in
conformity with California Labor Code Z12; and failed to provide accurate wage
statements to employeas required by California Labor @e 8§ 226._1d. 1 1, 10.
Plaintiff alleges three claims for religft) failure to payvertime wages; (2)

violation of California Business & Professofode 8§ 17200, et seq. (the "UCL"); (3)

violation of the Private Attorneys GeneraltAtPAGA"), California Labor Code § 2698, ef

seq._See FAC. By this action, Plaintifeke compensatory damages, statutory damage
penalties, restitution, PAGA penalties, interesgraeys' fees, and costs. Id. at 8.
II. LEGAL STANDARD

A. Remand

A motion for remand is the proper proceelfor challenging removal. Remand to

state court may be ordered either for lackutfject matter jurisdictioor for any defect in

removal procedure. See 28 U.S.C. 8§ 1447fc)listrict court must remand a case to state

court "if at any time before the final judgmengappears that the district court lacks subjeq

matter jurisdiction." 28 U.S.C. § 1447(c); @av. Miles, Inc., 980 F.2d 564, 566 (9th Cir.

1992). "[R]emoval statutes are strictly constit against removal." Luther v. Countrywidg

Home Loans Servicing, LP, 533 F.3d 108@34 (9th Cir. 2008). "The presumption

against removal means that the defendamaysd has the burden establishing that

removal is proper.”_Moore-Timas v. Alaska Airlines, Inc553 F.3d 1241, 1244 (9th Cir.

2009). As such, any doubts regarding the petyof the removal favor remanding a case.

See Gaus, 980 F.2d at 566.
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B. Jurisdiction Under CAFA

Under CAFA, district courts have originarisdiction in any civil action where: (1)
the matter in controversy excedtle sum or value of $5,000,00&xclusive of interest and
costs; (2) the aggregate number of propgsahtiffs is 100 or greater; and (3) any
member of the plaintiff class &citizen of a State differefrom any defendant. 28 U.S.C.
8§ 1332(d)(2);_see also Lowdermilk v. UBank Nat'l Ass'n, 479 Bd 994, 997 (9th Cir.
2007). CAFA also provides that "the ctes of the individual @ss members shall be

aggregated to determine whet the matter in controversy exceeds the sum or value of
$5,000,000."_Id. § 1332(d)(6). "Class men®i@nclude "persons (named or unnamed)

who fall within the definition othe proposed or certifiedads.” Id. § 1332(d)(1)(D). The
burden of establishing removaligdiction under CAFA lies #th the proponent of federal
jurisdiction. _Abrego Abrego vThe Dow Chemical Co., 443 F.&d6, 685 (9th Cir. 2006).

Where, as herka plaintiff alleges that the amotintcontroversy in an action is lesg
than the jurisdictional minimum of $5,000,0@0e Ninth Circuit requires the defendant to
demonstrate with "legal certainty" that the amdartontroversy is more than $5,000,000
Lowdermilk, 479 F.3d at 999. The "legal cantg" standard estabh®s that a defendant
must provide sufficient "concrete evidence to estimate" the actual amount in
controversy._ld. at 1001. The "legal cantgi standard sets a "high bar for the party
seeking removal, but it is notdarmountable.” Id. at 1000.

A court "cannot base [its] jurisdicin on [a] Defendant'speculation and
conjecture."_Lowdermilk, 479 F.3d at 1008or can removal be based simply upon
conclusory allegations. Abregé43 F.3d at 689. Ratherdefendant must set forth the
underlying facts supporting igssertion that the amount in controversy exceeds the
statutory minimum._ld.; Gaus, 980 F.2dba7. In determining whether the amount in

controversy exceeds the statutory minimum of $5,000,000, coupem@mnétted to consider

! Plaintiff alleges that "the damages, bagkges, restitution, palties, interest and
attorneys' fees incurred ancugtit do not exceed an aggregate value of $4,999,999.99 4
that Plaintiff's individual claims do not exce$d4,999.00."_See Compl. § 13; id. at 8.
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facts in the removal petition and "summary-judgnatype evidence relevant to the amour
In controversy at the time of removal," suchaffglavits or declarations. See Valdez v.
Allstate Ins. Co., 372 F.3dl15, 1117 (9th Cir. 2004). the defendant is unable to

demonstrate with "legal certainty" that theamt in controversy has been met, the case
must be remanded back to stabeirt. See 28 U.S.C. § 1447(c).
.  DISCUSSION

Plaintiff moves to remand the instant actionléck of subject miger jurisdiction on
the ground that Defendant has éailto demonstrate with "legeértainty” that the amount
in controversy exceeds $5,000,000. Pl.'s Mtr-11. Id. In response, Defendant
contends that subject matter jurisdiction exlsecause it has "provided competent and
irrefutable evidence that the amount in comérsy exceeds $5,000,000 based on the fact
regarding the putative class and the allegatiofithenFAC]." Def.'s Opp. at 1; see Notice
of Removal 11 14-27. According to Defenddhg amount in controversy is approximate
$8,742,056. Notice of Removal { 27. In cddting the amount in controversy, Defendan
relies on the allegations in the FAC and dieelaration of Neil Vocke, a Senior Human
Resources Manager employed by Defendant. See Vocke Decl.

A. Bad Faith

As an initial matter, while Defendant assdtiat the information provided in its
Notice of Removal "meets the legal cantgirequirement,” Notice of Removal | 16,
Defendant contends that it stwonly show by a prepond@ce of the evidence that the
amount in controversy exceeds $5,000,000 bse#®laintiff's allegations regarding the
amount in controversy are made in bad faliref.'s Opp. at 2. Specifically, Defendant
argues that Plaintiff has acted in bad fénédtause "even a minitm@mount of research”
would have made it clear that the potential ctass "far exceeds 98dividuals" as alleged
in the FAC? |d.

o 2The FAC alleges that the class is mom@ntB0 individuals but less than 100. FAQ
1 8.
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It is well established that the plaintifftise master of his complaint and can plead {
avoid federal jurisdiction. bwdermilk, 479 F.3d at 998-99%ccordingly, subject to a

"good faith" requirement in pleading, a plaintay sue for less than the amount he may

be entitled to if he wishes to avoid federal juigidn and remain in state court. Id. at 999.

In the CAFA context, pleading damage$olethe jurisdictional amount despite the]
knowledge that the clainage actually worth moreoostitutes "bad faith." See
Lowdermilk, 479 F.3d at 1002-1003. Howeverpnaer to prove bad faith in a pleading,
the defendant must prove thie plaintiff is actually seéfg more than $5,000,000 in

damages, which essentially collapses the bifld &ad amount in controversy inquiries. Id.

at 999 (citing Morgan v. Gay71 F.3d 469, 474 (3d Cz006) ("[g]ood faith in [the

CAFA] context is entwineavith the legal certainty test, sisat a defendant will be able to
remove the case to federal court by shoviong legal certainty that the amount in
controversy exceeds the statutory minimum")g akso Bonnel v. Best Buy Stores, L.P.,
881 F.Supp.2d 1164, 1169 (N.D. Cal. 2012). Accordingdgabise a showingf bad faith

requires Defendant to prove that damagezed $5,000,000 notwitlestding Plaintiff's
allegations to the contrary, the Court will apgte legal certainty standard in determining
whether the amount in controversy exceedésstiatutory minimum of $5,000,000. Bonnel
881 F.Supp.2d at 1170; see also Deaver WBEBompass Consulting and Benefits, Inc.,
-- F.Supp.2d ----, 2013 WL 215628 *6 (N.D. Cal. 2013).

To the extent Defendant argues thatgheponderance of the evidence standard
applies because Plaintiff's reflisa stipulate that he will natieek more tha$i5,000,000 in
damages demonstrates bad faith, the Gdigdgrees. Defendahas not cited any
decisional authority that supports position. Furthermore, thailure to enter into such a
stipulation does not demonstrdad faith because a class action Plaintiff cannot enter in
a stipulation that binds absent class membeasoad federal jurisdiction. See In Standary
Fire Ins. Co. v. Knowles, — U.S. —3433 S.Ct. 1345, 1348 (2013) ("Because his

precertification stipulation doest bind anyone but himse[Rlaintiff] has not reduced the
value of the putative class members' claijnsT"he Supreme Court has recently explaines
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that while federal courts permitdividual plaintiffs to avoid mmoval to federal court and tg
obtain a remand to state courtdijpulating to amounts at issuhat fall below the federal
jurisdictional requirement, a plaintiff who fdea proposed class action cannot legally bin
members of the proposed s$abefore the class is certdiby entering into such a
stipulation. _Id. at 1349-1350.

B. Overtime Wages

Plaintiff seeks damages for Defendantikifa to pay overtime wages pursuant to
California Labor Code § 1194. See FAC 11 16-$éction 1194 provides that "any
employee receiving less than the legal mimmwuage or the legal overtime compensatior
applicable to the employee istigled to recover in a civil aon the unpaid balance of the
full amount of this minimum wage or overtntompensation, including interest thereon,
reasonable attorney's fees, and coswuit." Cal. Lab. Code § 1194.

Defendant contends that thenount in controversy wittespect to this claim is
$1,225,305. Notice of Removal § 20. lacking this figure, Defendant asserts that
approximately 555 non-exempt employees wemployed in California by Defendant as
"Locators/Damage Prevention Speciali$tsithin the state of Qiornia during the class
period, and that the 555 employees workagaproximately 54,458 workweeks" during the
class period._See Vocke Decl. § 8. Defendisu asserts that theerage rate of pay for
the 555 putative class member$1$5.69 per hour, and that Riaff's final rate of pay was
$15.00 per hour._Id. 1 6, 9. Basedlese assertions, Defendant concludes that,

"[a]ssuming that [Defendant] did not pay Pk#if and all putative class members for one

? Plaintiff seeks to represent a putativesslaonsisting of all "persons in the employ

of Defendant in California asystem specialists in the four years preceding the filing of thi$

lawsuit and the present (‘the Class’)." FAT (#mphasis added). According to Defendar
Plaintiff held the "formal job title of ‘Locat/Damage Prevention Spaltst” ("Locator").
Vocke Decl. 6. Defendant calculated thesslsize based on the number of Locators
employed within the class period. Id. Plaintiff, for his part, does not dispute that he h¢
the formal job title of Locator while he was ployed by Defendant. Nor does he dispute
that he seeks to represent a class consisfipgrsons employed by Defendant in Californ
as Locators. As such, the Court will assdorehe purposes of éhinstant motion that
Plaintiff seeks to represeatclass comprised of Locators.
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overtime hour per week," the amount in comarsy for this claim i$1,225,305 (54,458 x
$15.00 x 1.5 = $1,225,305Notice of Removal  20.

The Court cannot credit Defendant's dansaggdculation. Defendant's assumption
as to the number of overtime hours workedhbtative class members has no basis in eitl
the plain language of the [EAor in any "summary-judgmemype"” evidence. There are no
allegations in the FAC spprting Defendant's assumption that putative class members
incurred one hour of overtime for eachtlo¢ 54,458 workweeks in the class period.
Plaintiff alleges that "Defendaperiodically required Plaintiff and Class Members to wor
in excess of 8 hours per day and 40 hoursygexk." FAC § 16 (emphasis added). While
Plaintiff alleges that certain putative class members worked speatfied amount of
overtime, he does not allege facts providirgpais to assume that one hour of overtime
was worked by putative class members durirgdhed the workweeks ithe class period.
Nor has Defendant profferedyaconcrete "summary-judgmetype" evidence to support

this assumption. The absence of concreigegee leaves the Court to speculate about t

amount in controversy. Thus, Defendant hasdaitecarry its burden to establish to a leggl

certainty that the amount in controversgharespect to Plaintiff's claim for unpaid
overtime wages is $1,225,305.

C. UCL Claim

Plaintiff alleges that Defendant violatdte UCL by engaging in unlawful business
acts or practices. FAC { 21. Specificalaintiff alleges that Defendant failed to
correctly calculate and pay wages for regalad overtime hours worked, failed to issue
wage statements in conformity with Califica law, and failed to provide accurate and
timely wage statements inokation of various Californitaws and Industrial Welfare
Commission Wage Orders. Id.
I
I
I
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1. Missed Meal Breaks

Plaintiff seeks restitutichunder the UCL for Defendanfailure to provide meal
breaks in violation of California Lab&@ode § 226.7. See FAC 11 21, Bection 226.7
provides that "[i]f an employer fails to pro@dn employee a meal period or rest period |
accordance with an ajigable order of the IndustrigVelfare Commission, the employer
shall pay the employee one @dthal hour of pay at themployee's regular rate of
compensation for each work dayththe meal or rest periodnet provided." Cal. Lab.
Code § 226.7.

Defendant contends that thenount in controversy wittespect to this claim is
$816,870. Notice of Removal  19. In amiyiat this figure, Defendant asserts that the
putative class members workadotal of 54,458 workweeks within the class period, and
that Plaintiff's final rate of pay was $15.00d. Defendant then assumes that there was
one missed meal break for each of the 54&&weeks within thelass period._|d.
Based on this assumption, Defendant calculdesmount in contversy with respect to
this claim as follows: 54,458%15.00 x 1 = $816,870. Id.

The Court cannot credit Defendant's cédton. Defendant's assumption that
putative class members missed one meal litaakg each of the 54,458 workweeks withi
the class period does not have a factual basieifrAC. Plaintiff does not allege any fact
guantifying the meal periods Defendant faileghtovide. Further, Vocke's declaration is
silent on the issue of missed meal bremkd Defendant has not otherwise proffered any
concrete "summary-judgment-type" evidencepgupng its assumption of one missed me

break during each of the workweeks within the class pefltd absence of concrete

4 Damages are not available under the Utbe; available remedies are limited to
restitution and injunctive relief. See KoreapBly Co. v. Lockheedlartin Corp., 29
Cal.4th 1134, 1147 (2003); Smit v. Chargshwab & Co., Inc., 21 WL 846697 at *9
(N.D. Cal. 2011).

> While Defendant asserts that the curergrage rate of putative class members i
$15.69, Vocke Decl. 1 9, Defendant doesus# this figure to estimate the value of
Plaintiff's missed meal period claim. See Netxt Removal § 19; id. at 5 n. 2. Instead,
Defendant uses Plaintiff's finalteaof pay of $15.00. Id. T 19.

-8-
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evidence leaves the Court to speculate ab@uathount in controversy. Thus, Defendant
has failed to meet its burden to establish to a legal certainty that the amount in controy
with respect to Plaintiff's claim fonissed meal breaks is $816,870.

2. Non-Compliant Wage Statements

Plaintiff seeks restitution for Defendant'ddee to provide complete and accurate
itemized wage statements under Califarbabor Code § 226. See FAC { 2flan
employer knowingly and intentionally fails pyovide a complete and accurate wage
statement, an employee is enttk® recover the greater of all actual damages or "fifty
dollars ($50) for the initial pageriod in which a violationazurs and one hundred dollars
($100) per employee for each violation inudsequent pageriod, not to exceed an
aggregate penalty of four thousand dol{&#,000)." Cal. Lab. Code § 226(e).

Defendant contends that thenount in controversy wittespect to this claim is
$1,224,000. Notice of Removal § 23. lachking this figure, Defendant asserts that
approximately 306 putative csnembers were employed during the relevant time periq
and that putative class members were paid weekly basis. Sééocke Decl. T 8-9.
Defendant then assumes that all 306 putati@ses members are entitled to the maximum
aggregate penalty of $4,000 (306 x 4,008157224,000). Notice of Removal § 23; Beane
Decl. § 2, Dkt. 3.

The Court cannot credit Defendant's calculatibefendant has failed to cite facts i
the FAC that support its assumption that gaatative class member is entitled to recover
the maximum statutory penalty. Nor haddédelant profferedray concrete evidence
demonstrating to a legal certainty thab3futative class memiseare entitled to the
maximum aggregate penalty of $4,000. ded, Vocke merely avers that 306 individuals
worked during the relevant period. VockedDd] 8. However, Vocke's declaration does
not provide a factual basis to conclude @l&B06 individuals are entitled to the maximumn
penalty. The absence of conerevidence leaves the Cototspeculate about the amount
in controversy. By assuming maximum dansag&hout providing concrete evidence to
support such an assumption, Defendant hasiféaleneet its burden to establish to a lega

-9-
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certainty that the amount in controversy wilspect to Plaintiff's claim for non-compliant
wage statements is $1,224,000.
3. Waiting Time Penalties

Plaintiff seeks restitution for waiting tienpenalties under California Labor Code §
203 based on Defendant's failtoepay earned wages in a &y manner upon termination.
See FAC 1 21. Section 201 requires thaplegrers pay final wages to involuntarily
terminated employees immedgt upon termination, whil§ 202 requires employers to
pay final wages to employees that hav@geed within 72 hoursf the end of their
employment, unless advance notice is providede Cal. Lab. Code 88§ 201-202. If an
employer willfully fails to timely pay such wages, "tveages of the employee shall
continue as a penalty from the due date themetife same rate until paid or until an actiol
therefor is commenced; but the wages shall not continue fortiremme80 days." Cal. Lab.
Code § 203(a).

Defendant contends that thenount in controversy wittespect to this claim is
$1,166,400. Notice of Removal 1 22. Inwamng at this figure, Defendant asserts that
approximately 324 putative cesnembers have been termathor resigned since October
31, 2008._See Vocke Decl. 1 10. Defendaaihthssumes a regular rate of pay of $15.00

(based on Plaintiff's final rate of pay), ahet all of the employees worked 8 hours per

day’ and are entitled to 30 days wages, i.e.nlagimum penalty. Notice of Removal { 22.

Based on these assumptions, Defendant caésuthe amount in controversy as follows:
324 x $15.00 x 8 x 30 = $1,166@. 1d. However, Defendant's assumption that every
putative class member who was terminatecksigned during the relevant period is entitlg
to the maximum penalty of 30 days wagesassupported by the atiations in the FAC or
concrete evidence. Further, Defendant thiteprovide evidentiary support for its
assumption that each of the 324 class memberisag@an average oft®urs per day. By

merely assuming the maximum penalty36fdays wages and average hours worked,

® The Vocke declaration does not contaiformation regarding the average numbe
of hours worked per day by putative class members.
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Defendant failed to carry its bien to establish to a legal certainty that the amount in
controversy with respect to Plaintiff's atafor waiting time penalties is $1,166,400.
4, Off-The-Clock Work

Plaintiff seeks restitution for Defendarfeslure to pay wages for regular hours
worked. FAC f 21. Defendant contends thatamount in controversy with respect to th
claim is $816,870. Notice of Removal  21.ahniving at this figure, Defendant assumes
that all putative class members were not cengated for one hour of off-the-clock work
per week, even though the FAC "does not pre\dady details regandy the amount of off-
the-clock work." _Id. Based on this aggution, Defendant caltates the amount in
controversy as follows: 54,458%$15.00 x 1 = $816,870.e8 id. The Court cannot credit
Defendant's calculation. Defendant has meidcany facts in the FAC or proffered any
concrete evidence that support its assumpgtiat all putative class members were not
compensated for one houraif-the-clock workper week. The absence of concrete
evidence leaves the Court to speculate ab@uathount in controversy. Thus, Defendant
has failed to meet its burden of demonstgto a legal certainty that the amount in
controversy with respect to Plaintiff'sagh for off-the-clockwork is $816,870.

In its opposition, Defendant asserts thhjased on the information requested in
Plaintiff's discovery requests that were sehon [Defendant] prior to removal, . . .
Plaintiff's unpaid wages claim appears to beeblaat least in part on alleged unpaid time
spent driving the company vehado the first job site and fno the last job site to home
each work day." Def.'s Opp. &At. In support of this assem, Defendant directs the Cour
to Plaintiff's "Notice of Taking Depositiohpf Defendant Utiliquest, LLC's Person Most
Knowledgeable," which identifieone of the topics for the deposition as Defendant's
policies and practices regarding permitted afseeshicles assigned to system specialists
employed during the class period. Beane Dé&olh. A. Accordingo Defendant, "[a]
review of the amount of miles driven betwdeme and the first job site and last job site
and home for each day worked fpintiff and a random samptd five additional putative
class members who workeddatferent UtiliQuest facilitis in California during the

-11 -
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putative class period shows that UtiliQuesttsneste of unpaid work as set forth in the
Notice of Removal is in fact overly consative, as the amount of alleged unpaid time
attributable just to driving lheeen home and the first and last job sites of the day is far
more than the one hour peeek that UtiliQuest used in italculations supporting the
removal." Def.'s Opp. at 11-12 (citing VockedDd| 4, Dkt. 17-2). Defendant asserts thg
"using [the] calculated distanckiven between home and fifgb site and from [the] last
job site and home for Plaintiff and [the] 5 piita class members, and assuming a speed
60 miles per hour for miles driven, would |gadan average of 2.4®urs of unpaid work
time per week per person."_Id. at(ting Beane Decl. { 5, Dkt. 17-1).

Although unclear, it appears that Defendaomtends that the asant in controversy
with respect to Plaintiff's aim for off-the-clockwork is $1,976,825.4(64,458 x $15.00 x
2.42 = $1,976,825.40). The Court cannedir Defendant's calculation. Defendant
assumes that Plaintiff's off-the-clock claisrbased on unpaid tinpitative class members
spent driving to and from workHowever, this assumptionn®t supported by the plain
language in the FAC or concrete evidence.

Moreover, even assuming that Defendamgect regarding the factual basis for
this claim, Defendant has failéo proffer concrete evidea demonstrating to a legal
certainty that putative class mbers worked aaverage of 2.42 houod unpaid work per
workweek. Defendant has not shown thaniployed a sound methodology in calculating
the average hours of unpaid time putativeslamembers spent trdvg to and from work
each workweek within the relenbperiod. Indeed, therem® evidence to suggest that
either Vocke or Beane is qualified to makeaacurate and reliable calculation based on {
random sampling of putative class membdtarther, there is no evidence demonstrating
that the 6 person sample was random or that awsrhall sample size is sufficient to yield
accurate results regarding the average timatpetclass memberset traveling to and

from work. Finally, Defendant has not offdrany basis for assuming that putative class

"Beane is Defendant's counsel of record.
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members traveled at an aveezagpeed of 60 miles per hour @hdriving to and from work.
Given the deficiencies identifieabove, the Court finds thBefendant has failed to carry
its burden to establish to a legal certaity amount in controversy with respect to
Plaintiff's off-the-clock claim.

D. PAGA Claim

Plaintiff seeks civil penalties under PAG#r Defendant's violation of various
sections of the California lbmr Code. FAC 1 26-27. PAG#enalties are $100 for each
initial violation and $200 for eackubsequent violation. S€&al. Lab. Code 8§ 2699(f)(2).
The statute of limitations for PAGA penaltissone year._ Thomas Home Depot USA
Inc., 527 F.Supp.2d 1008007 (N.D. Cal. 2007).

Defendant contends that thenount in controversy wittespect to this claim is
$1,744,200. Notice of Removal § 24. In reaching this figure, Defendant asserts that 3
putative class members were employed duttreg57-week period covered by PAGA, i.e.,
November 1, 2011 to&ember 5, 2012. Vocke Decl. § Befendant further asserts that
the FAC alleges at least four Labor Code \tiolas per pay period (failure to provide mea
breaks, failure to pay regular and overtimeyes failure to timely pay employees for all

hours worked, and failure to provide accunatge statements). Notice of Removal § 24.

Defendant then assumes one initial PAGA violatior each of the 57 pay periods. Notice

of Removal { 24. Thus, according to Defant, the amount in controversy for PAGA
penalties is $1,74400 (306 x 57 x 1 x ¥10 = $1,744,200). Id.

The Court cannot credit DefendsPAGA penalties calculatich Defendant offers
no explanation for why it is appropriate tosbats PAGA penaltiesalculation on 57 weeks
as opposed to 52 weeks. In addition, conttapefendant's assesti, Paragraph 27 of the
FAC does not allege that putative classwhers suffered at least four Labor Code

violations per pay period. Ene are no facts in Paragraphdiiantifying the Labor Code

8 The Court notes that even if it werelined to credit Defendant's PAGA damages
calculation and to include an additional 25%dttorneys' fees armubsts, the estimated
amount in controversy woulktill fall far short of CAFA's jurisdictional minimum of
$5,000,000.
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violations suffered by putative class membexar has Defendanited any other portion
of the FAC supporting its assertion that Pldirgileges at least four Labor Code violation:s
per pay period.

Moreover, Defendant has notoffered any concrete evddce demonstrating to a
legal certainty that the amount in controvensih respect to this claim is $1,744,200.
While Vocke avers that "approximately 3io@lividuals worked as locators" from
November 1, 2011 to Decemmb5, 2012, Vocke Decl. 1 8, Defendant has not cited any
evidence demonstrating how many pay @asieach respective fative class member
worked within the relevant ped or the average amount dy periods worked by putative
class members during the relevant period sekih more information, the Court is not
persuaded that Defendant's estimate of on@&R®iolation for each pay period within the
relevant statutory period isasonable. The lack of concrete@idence leaves the Court to
speculate as to the value of this cldimccordingly, the Court finds that Defendant has
failed to carry its burden to establish to gdkecertainty the amount in controversy with
respect to Plaintiff's PAGA claim.

E. Attorneys' Fees and Costs

Plaintiff seeks an award of attorney®deand costs under California Labor Code §
1194(a) and 2699(g). FAC at 8. Defendatinestes that attorneyes and costs would

increase the amount in controversy by attl@ad8o. Notice of Removal § 26. However,

because Defendant's attorndgg' calculation is based on speculative damages calculations

that are not supported by concrete evideDefendant's attorneyfees and costs

calculation cannot be credited.

9 Defendant's PAGA penaltieslcalation is also insuffi@nt because it assumes an
initial pay period violation anifty-six subsequentiolations for each of the 306 ﬁutative
class members that wad during the PAGA statutory ped. Courts have held that
"subsequent" violations in the PAGA contextans not just later in time but following
notice to the employer that itiis violation of the Labor CodeSee e.g., Trang v. Turbine
Engine Components Tewblogies Corp., 2012 WL 661885k, *5 (C.D. Cal. 2012) (citing
Amaral v. Cintas Corp. No. 2, 163 Capp4th 1157, 1207-1202008)). Defendant has
not cited any language in the FAC or proftéemy evidence indicating that it had notice g
Labor Code violations prior to aluring the PAGA statutory period.
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F. Summary
In sum, the Court concludes that Defemdaas failed to sustain its burden to

establish to a legal certainty that thecamt in controversy exceeds $5,000,000.

Accordingly, CAFA provides no basis for exesiag jurisdiction in this case. Therefore,

Plaintiff's motion to remand is GRANTED.
IV. CONCLUSION
For the reasons stated aboMel|S HEREBY ORDERED THAT:

1. Plaintiff's motion to remand GRANTED. The instant action is
REMANDED to the Superior Court of G®rnia, County of San Francisco.

2. Defendant's motion for a more duefe statement is DENIED as MOOT.

3. The Clerk shall close the fiEnd terminate all pending matters.

IT IS SO ORDERED.

Dated7/26/13 %ﬁ_%
SAUNDRA BROWN ARMSTRONG

United States District Judge
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