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nc. et al Doc

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

J.W. etal., Case No.: 13-CV-00318-YR

Plaintiffs, ORDER GRANTING DEFENDANTS PFIZER INC.
AND GREENSTONE LLC’ SMOTION TO STAY
VS. PROCEEDINGS, DENYING PLAINTIFFS’
MOTION TO REMAND IN LIGHT OF STAY, AND
PFIZER, INC. et al., DENYING DEFENDANTS’ M OTION FOR L EAVE
TO FILE A SUR-REPLY AS MOOT
Defendants.

Plaintiffs J.W. and Miranda Evans (“Plé&ffs”) brought this action on December 28, 2012
in San Francisco Superior Court against Defendants Pfizer, Inc., McKesson Corporation,
Greenstone, LLC, and Does 1 through 100, aligghat Defendants’ prescription medication
Zoloft caused birth defects when taken by pregmenmhen. Prior to the ingition of this action, the
Judicial Panel on Multidistrict Litigation (“*JPMD) approved Multidistrict Litigation (“MDL”")
status for the numerous cases alleging thatfZcémses birth defects in children when their
mothers ingest the drug while pregnant (MDL 2342)Re: Zoloft (Sertraline Hydrochloride)
Products Liability Litigation, 856 F. Supp. 2d 1347, 1347 (J.P.M.L. 2012).

On January 30, 2013, the JPMDL issued a Conditidransfer Order (“CTQO”) transferring
this case to MDL 2342. (CTO-29, MDL 2342, DKo. 321.) Plaintiffs filed a Notice of
Opposition to the CTO and a Motion to Vacate th€@dGTMotion to Vacate”). Defendants Pfizer,
Inc. and Greenstone, LLC (“Pfizer Defendahtsppose the Motion to Vacate. The Motion to
Vacate is currently pending before the JPMDL.

In the action before this Court, Pfizer Defendants filed a Motion to Stay Proceedings o

January 28, 2013. (“Stay Motion” [Dkt. No. 7].) i®dr Defendants arguedhstaying this case
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would preservgudicial re®urces andaid potentally inconsstent rulings on legal gestions
common to muliple casesn MDL 2342—namely,questions bfederal premption ad fraudulent
joinder. Plainffs opposdhe Stay Mtion. Theyassert thatiie Court shald resolvetheir Motion
to Remard Matter to Califonia State @urt, filed an Februaryll, 2013 (Remand Moibn” [Dkt.
No. 21]), before the case isransferredo the MDL. In additian, Plaintiffsargue that tis Court is
better situated® rule on anssue of Chfornia lawand that a sty would result in Plairtiffs’ case
languishing infederal court

Plaintiffs argue in lheir Remandotion tha completediversity do& not exisbecause
Defendant Md&esson Corp(“McKesson”) is properly joined. Pfizer Defedants oppse the
Remand Motia. They arge that Md&esson is fradulently janed becaws (1) the larned
intermediary actrine andComment kof the Restagment (Seand) of Tors Section 4QA precluce
liability againstdistributorsof prescriptons medietions; (2) tke state clan is preempd by feded
law; and (3) thee is no casal nexus beveen Mckesson andHe alleged ifury. Severdays after
Plaintiffs filed their reply n support othe RemandMotion (Dkt. No. 27),Defendantgiled a
Motion for Leave to File aSur-Reply (' Motion for Leave” [DK. No. 30]).

The Caurt previousy found thathe pendig Stay Moton and Rerand Motionwere
appopriate fordecision wihout oral agument pussant to FedR. Civ. P.78(b) and Cv. L.R. 7-
1(b) and took he matters nder submision withou hearing. Dkt. No. 32) At this time, the Stay
Motion, Remad Motion, and the Moton for Leae are all peding beforethis Court.

Havingcarefully cansidered thgapers sumitted and e pleadingsn this acton, and for
thereasons sdbrth belowthe Court lereby GRANTS the StayMotion perding the deision of the
JAVIDL on theMotion to Vacate the TO. The Renand Moton isDENIED in light of granting the
Stay Motion, kut may be rdfiled in thisCourt if the JPMDL vacates the TO. The Motion for
Leave iSDENIED as moot.

l. DISCUSSION
A. LEGAL STANDARD
“The pendency of anotion, orar to show ause, condional transér order or onditional

remand order bfore the Pael pursuanto 28 U.SC. [section]1407 does at affect or sispend
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orders and pretal proceedigs in any pnding fedeal district ®ourt actionand does nblimit the
pretrial jurisdidion of thatcourt.” J.PM.L. R. 2.1€¢l). Therefa@e, a districitourt hashe discretion
to day the proeedings ord consider anotion to emand. Landisv. N. Am. Co., 299U.S. 248,
254-55 (1936). When detamining whether to stayproceeding pending aPMDL transfer, courts
may conside three factors!? ‘(1) potertial prejudie to the normoving paty, (2) harghip and
inequity to themoving pary if the acton is not stged, aml (3) the judicialresources tt would be
sawed by avoidng duplicatve litigationif the casesre in factconsolidated ” Couture v.
Hoffman-La Roche, Inc., No. 12-2657PJH, 2012WL 3042994 at *2 (N.D. Cal. July B, 2012)
(quoting Riversv. Walt Disney Co., 980 F. Supp. 858, 1360 C.D. Cal. 197)).

“Deference to theM DL court for resolutionof a motionto remandften provices ‘the
opportunity forthe uniformty, consistacy, and pedictability in litigation that underks the MDL
sydem.”” Couture, 2012WL 3042994 at *2 (quding Nielson v. Merck and Co., No.07-00076
MJJ, 2007 WL8B06510, at1 (N.D. Cal Mar. 15, 07)). Sone courts hae found a feneral rulé
thatdistrict couts should dfer ruling a pendingmotions to renand in MDL litigation until after
theJPMDL hasmade a trasfer deterrmation. Michael v. Warner-Lambert Co., No. @-cv-1978,
200 U.S. Dist.LEXIS 2135, at *3 (SD. Cal. Nor. 20, 2003)quotingJackson ex. rel. Jackson v.
Johnson & Johnson, Inc., No. 01-2113A, 2001WL 3404804, at *6 (WD. Tenn. Aoril 3,
2001)).

In light of the defeence to ML courts asiated abovethe Court fist consides the factor
of judicial ecoromy.

B. JUDICIAL ECONOMY

PfizerDefendants laim that olher cases iMDL 2342have raisedboth of the prisdictiond
issues in this cse and thathose issueare currenty under cosideration ly the Honoable Cynthia
M. Rufe. Thogissues arg(l) whethelPLIVA, Inc. v. Mensing, 131 S. Ct2567 (201}, preempts
claims againstistributors,such as M&esson, indilure to wan claims; ad (2) whetler
distributors, seh as McKeson, are liale under Chfornia law. (Defendat Pfizer Inc.and
Greenstone LIC's Oppositon to Plainiffs’ Motion to Remau [Dkt. No. 25] at 8, 12.) Pfizer

Defendants citd¢o two casein the MDL that argudhese issue W.R. ex rel. Randall v. Pfizer, Inc,
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MDL No. 2342, 3:2012-cv-04669, azdS ex rel. Smith v. Pfizer, Inc, MDL No. 2342, 3:2012-cv-
02126. (Defendants Pfizer InmdGreenstone LLC’s Reply irugport of their Motion to Stay
[“Pfizer Defendants’ Reply t&tay Motion”] [Dkt. No. 23] ab.) Granting the Stay Motion
supports judicial economipr three reasons.

First, the existence of other cases withisimurisdictional questions weighs strongly in
favor of staying the proceedings. Allowing the Mddge to address thesssues simultaneously
promotes “uniformity, consistency, and predictabilityCbuture, 2012 WL 3042994, at *2.
Assumingarguendo that this Court is in a better positionitderpret California law, any potential
benefit is outweighe by these policie. Judge Rufe is undoubtedly capable of applying both
federal and California state law, pedarly in light of the fact tht she is already doing so for two
cases in MDL 2342 that were transferred ouhefNorthern Distat of California.

SecondtheJPMDL in MDL 2342 has already commented on the handling of jurisdiction
issues. In an April 17, 2012 Transferder, the Panel noted that jpiifs in several actions argue(
that removed actions should notibeluded in centralized proceeds because they will involve
unique jurisdictional issuedn Re: Zoloft (Sertraline Hydrochloride) Products Liability Litigation,

856 F. Supp. 2d 1347, 1347 (J.P.M.L. 2012). The Panel responded:

We respectfully disagree with these argunts. Almost 40 actions are now pending

. and it appears likely that additionattions will be filed in the future.
Furthermorethe Panel haslong held that jurisdictional objections do not overcome
the efficiencies that can be realized by centralized proceedings.

Id. at 1347-48 (emphasis supplied).

Third, similar cases from this district suppstdying a case whenhar cases in the same
MDL have the same jurisdictional issues, despending motions to remand. In three cases
involving the alleged fraudulent jaler of McKesson, courts have optedstay the proceedings in
the interests of judicial econgnand consistent rulings. outure v. Hoffman-La Roche, Inc., No.

12-2657 PJH, 2012 WL 3042994, at *1 (N.D. Cal. By 2012), plaintiff mved to remand and

! Notably, one district court in the Central DistridtCalifornia that was handling two Zoloft MDL cases,
took both the motions to stay and remand off calendtlrthe JPMDL determined whether to transfer the
cases.See J.G. exrel. Gray v. Pfizer, Inc., No. 2:12-cv-00486-JAK-PLA (C.D. Cal§.R. exrel. Rosen v.
Pfizer, Inc., No. 2:12-cv-01853-JAK-PLA (C.D. Cal.).

al
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opposed a conditional transfer order to an M@hlahg with the drug Accutane. Amidst a claim
for fraudulent joinder by Defendants, incladiMcKesson, the district court focused on the
conservation of judicial resourcaad the risk of inconsistent rafis, noting that at least one othel
case in the MDL involved sihar jurisdictional issuesld. at *1-4. In addition, the court found
that the potential hardship of denying the staghsas the risk of litigating in multiple fora,
outweighed the plaintiff'€laimed hardship of delay in the MDL coutt. at *2—3. See Scroggins
v. Hoffman-La Roche, Inc, No. 12-2615 SI, 2012 WL 2906574, at *1 (N.D. Cal. July 16, 2012)
(holding a stay was “in the interestjatlicial economy and consistencyHardin v. Merck & Co.,
Inc., No. 07-0070 SBA, 2007 WL 10567%1,*1-3 (N.D. Cal. Apr5, 2007) (finding that the
“policy of consistent rulings” favored a stagdause other cases in the MDL raised the same
jurisdictional questionand rejecting plaintifs argument that a Caifnia-based court was
necessarily in a better positibtmdetermine the fraudulent faler issue because the MDL judge
had “great familiarity with” the facts and legal issues involved).

Plaintiffs’ arguments do not compel a findithat the Remand Motion must be decided
before the Stay Motion, particularly in a case such as this where multiple MDL cases share
common jurisdictional issues. For example, Plaintiffs Caeroy v. Fresh Del Monte Produce,

Inc., 325 F. Supp. 2d 1049 (N.D. Cal. 2004), far groposition that courts “should give
preliminary scrutiny to the merits of the motitmnremand.” (Plaintiffs’ Opposition to Motion to
Stay Proceedings [“Plaintiffs’ Opp. to Stay Motioffjkt. No. 20] at 6.) However, that case also
says that “if the jurisdictionassue is both difficult and similar identical to those in cases
transferred or likely to be transfedrethe court should &y the action.”Conroy, 325 F. Supp. 2d at
1053. In this case, Pfizer Defendants preseletaat a reasonable argument that McKesson is
fraudulently joined under either of the two thesrdetailed above. Ifétfacts obviously supported
remand, deciding the Remand Motion first may be napropriate and perhaps the most efficie

course of actionSee Camara v. Bayer Corp., No. 09-06084 WHA, 2010 WL 902780, at *3 (N.D.

Cal. Mar. 9, 2010) (“If the remand rion appeared to be more one-sided in favor of plaintiffs, the

undersigned would be inclined to decide tination now.”). Such is not the case here.
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C. BALANCING HARDSHIP TO THE MOVING PARTY WITH PREJUDICE TO THE NON-
MOVING PARTY

The Caurt also find that PfizeDefendantsisk consierable hardsip if the Say Motion is
dened—namey, they riskthe possibilly of incongstent outcmes. Plainfifs’ primary claimed
ham is the pogntial delayin litigation,assuminghat their clains rightfully belong inCalifornia
stake court. Bycontrast, Akzer Defendnts would ke requiredd litigate inmultiple fora. Plaintiffs
claim that theircase will “languish in &deral court, and thatheir jurisdicional questin will not
be considereddr several mnths. (Plaitiffs’ Opp. to Stay Mdion at 10.) However, Faintiffs
offer no tangibé harm thathey wouldsuffer fromwaiting a tem of monhs. In lightof the value
of consistent rlings and dicient consileration ofcommon issies, Plaintifs’ claimedhardship
does not outwegh the benits of a stayso as to rquire immedate considetion of theRemand
Motion.

. CONCLUSION

For theforegoing resons, Defadant’s Moton to StayProceedinggDkt. No. 7) is hereby
GRANTED until the JPMDLrules on Pdintiffs’ Mo tion to Vacae the CTO. Plaintiffs’ Motion to
Remand to Caliornia StateCourt (Dkt.No. 21) isDENIED, but may be refiled in thisCourt if the
CTO is vacated Defendats’ Motion for Leave toFile a Su-Reply in Opmsition to Paintiffs’
Motion to Renand (Dkt. No. 30) isDENIED as moaé.

The paties areORDERED to promptly file ajoint noticeof any actvity by the didicial Pané
on Multidistrict Litigation affecting thestay.

This Oder termina¢s Dkt. Nos.7, 21, and0.

T 1SS0 ORDERED.

Dated: April 5,2013 é,,m W

(/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE




