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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

ROSE HUGHES, Case No: C 13-00499 SBA

Plaintiff, ORDER ACCEPTING REPORT
AND RECOMMENDATION

Docket 16

VS.

WELLS FARGO BANK fka WACHOVIA
MORTGAGE fsh, fka WORLD SAVINGS
BANK, and DOES 1-10 inclusive,

Defendants.

On April 2, 2013, Magistrate Judgacgjueline Scott Corley ("the Magistrate")
iIssued a Report and Recommendation in twlslte recommends that this action be
dismissed with prejudice for failure to prosezunder Rule 41(b) of the Federal Rules of
Civil Procedure. Dkt. 16. The Report daRdcommendation states that Plaintiff has faileq
to file an opposition or statement of non-oppion to Defendant's ntion to dismiss, and
has failed to file a response to the MagistseaOrder to Show Cause Re: Failure to
Prosecute ("OSC"). Id. The Report and Reconmdagon also states that "[a]s Plaintiff hg
neither consented to nor dedththe undersigned magistratdge’s jurisdiction, the Clerk
of the Court is ordered to reassign this actioa thstrict court judge." Id. On April 11,
2013, this case was reassignethimundersigned. Dkt. 19.

Any objections to the Magistrate's et and Recommendation were required to
filed within fourteen days of servicedfeof. Fed.R.Civ.P72(b)(2); 28 U.S.C. §

636(b)(1)(C). The districtaurt must "make a de novo detenation of those portions of

the report or specified proposed findings @mom@mendations to which objection is made,|
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and "may accept, reject, or modify, in wholein part, the findings or recommendations
made by the magistrate judge28 U.S.C. 8§ 636(b)(1)(C).

The deadline to object the Report and Recommendsattiwvas April 16, 2013. See
Fed.R.Civ.P. 6(a)(1); Fed®iv.P. 72(b)(2); 28 U.S.& 636(b)(1)(C). To date, no
objections have been filed. In the alienf a timely objection, the Court "need only

satisfy itself that there is no clear error oa tace of the record iorder to accept the

recommendation." Fed.R.Civ.P. 72, Advis@gmmittee Notes (1983) (citing Campbell v.

U.S. Dist. Court, 501 F.2d 196, 206 (9th Cir. 1974)); seeldtsied States v. Reyna-Tapia
328 F.3d 1114, 1121 (9th Cir. 2003) ("The staf28 U.S.C. § 636{f1)(C)] makes it clear

that the district judge must review the nsdate judge's findingsnd recommendations de
novoif [an] objection is made, but not otherwise.") (en banc). The Court has reviewed {
record on its face and finds no clear error.

Although the Magistrate did not specificaliyalyze the factors for dismissal under
Rule 41(b), the Court has revied/the record, including thenflings of the Magistrate, and
finds that dismissal is approgte for failure to prosecutéAn action may be dismissed
under Rule 41(b) for failure to prosecute@icomply with a Court Order. See Hells

Canyon Preservation Council v. U.S. For@stv., 403 F.3d 683, 689 (9th Cir. 2005)

(recognizing that a district court may dismagsaction pursuant to Rule 41(b) sua sponte
for a plaintiff's failure to prosecute or compiyth a court order); Ferdik v. Bonzelet, 963

F.2d 1258, 1260 (9t@ir. 1992) ("the district court magismiss an action for failure to

comply with any order of the court"). "thetermining whether to dismiss a claim for
failure to prosecute or failute comply with a court aler, the Court must weigh the
following factors: (1) the publis interest in expeditiousgelution of litigation; (2) the
court's need to manage its docket; (3) the sigBrejudice to defendants/respondents; (4)
the availability of less drastalternatives; and (5) the pubjolicy favoringdisposition of

cases on their merits." Pagtalunan via@a, 291 F.3d 639, 642 (9th Cir. 2002).

In the instant case, the Cotinds that the above-referenced factors weigh in favo

of dismissal. With regard tie first factor, "[tjhe public's terest in expeditious resolutior
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of litigation always favors dismissal.” Youniy. Cal. Amplifier,191 F.3d 983, 990 (9th

Cir. 1999). This is particularly true inghnstant case where Plaintiff has impeded the
Court's ability to move thisase forward by failing to respd to Defendant's motion to
dismiss and to the Magistrate's OSC.

The second factor, the Court's need to mgants docket, also militates in favor of

dismissal._See Pagtalunan129.3d at 642 ("It is incumbénpon the Court to manage its

docket without being subject toutine noncompliance of litig#st'); Yourish, 191 F.3d at
990 (recognizing court's need to control itsnosdocket); see also Fekd963 F.2d at 1261
(non-compliance with a court's order divénaluable time that [the court] could have
devoted to other major and serious crimiadl civil cases on its docket"). The Court
cannot manage its docket if it maintains casesrejhas here, a Plaintiff disregards a Cou
Order and fails to prosecute her case. ToerOmust devote its limited resources to casg
in which the litigants are actually proceeding.

The third factor, the risk of prejudice ttoe defendant, generally requires that "a
defendant . . . establish that plaintiff's actionpaired defendant's ability to proceed to tri
or threatened to interfere withe rightful decision of the casePagtalunan, 291 F.3d at
642. At the same time, the Ninth Circuit hasldted the risk of prejudice to the plaintiff's

reason for defaulting.” 1d. Here, Plaintiff$haffered no explanation for her failure to

respond to Defendant's motiondismiss or to the Magistrate's OSC, nor is any apparent

from the record. These factsigfe strongly in favor of dismssal. See Yourish, 191 F.3d
at 991-992.

As for the fourth factor, lessrastic alternatives to disnsial have been considered.
On March 13, 2013, the Magisteassued an OSC directifjaintiff to show cause why
this action should not be disssied for failure to prosecut®kt. 15. In that Order, the
Magistrate warned Plaintiff that this actioray be dismissed if she fails to respond to
Defendant's motion to dismiss and to the OS®/Iaych 27, 2013._1d'[A] district court's
warning to a party that failut® obey the court's order wiksult in dismissal can satisfy
the 'consideration of [less dtassanctions]' requirement.Ferdik, 963 F.2d at 1262.
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The final factor, which favors dispositiafi cases on the merits, by definition,
weighs against dismissal. @alunan, 291 F.3d at 643 ("Rigbpolicy favors disposition of
cases on the merits. Thus, trastbr weighs against dismissal.").

In sum, the Court concludes that four af five relevant factors weigh strongly in
favor of dismissing this action its entirety for failure to msecute._Pagtalunan, 291 F.30
at 643 (affirming dismissal where three fastfavored dismissal, while two factors
weighed against dismissal).

Accordingly, for the reasons stated above,

IT IS HEREBY ORDERED THAT the Magistrate's Report and Recommendation
(Dkt. 16) is ACCEPTED. This action is disssed with prejudice for failure to prosecute
under Rule 41(b). The Clerk shall close fite and terminate all pending matters.

IT 1S SO ORDERED.

Dated4/22/13 Mﬁ%
SAUNDRA BROWN ARMBTRONG

United States District Judge




