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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MICHAEL D. MORSHED, CaseNo.: 13-CV-521 YGR

Plaintiff, ORDER DENYING MOTIONSTO SEAL

(DKT.NOS. 44-60, 81, 82, 84, 85, 87, 92)
VS.

COUNTY OF LAKE, et al.,

Defendant.

Defendant County of Lake (“the County”) fdets Administrative Motion to Seal various
documents in connection with its Motion forrBonary Judgment (Dkt. Nos. 44—-60.) Stated in
summary form, Defendant seeksstal portions of: (1the declarations and exhibits thereto, of
Rodney Mitchell, Robert Howe, Cecil Brown, Argv Davidson; (2) the deposition testimony, an
exhibits thereto, of Michael Morshed, Cecil Brownd Chris Macedo; (3) the Separate Stateme
Undisputed Material Factsnd (4) the memorandum of poirgad authorities. The County
submitted a generalized declaration in support ofrtbons to seal, stating that it had designate
documents and information therein as confidential utiteeparties’ stipulatedrotective order in
accordance with provisions of California lawcluding California Government Code 8 336iGseq.
and California Penal Code § 832.7.

In connection with the opposition to the motiorgiRiff filed seven separate motions to s¢
(Dkt. Nos. 81, 82, 84, 85, 86, 87, and 92), seeking to seal similar evidence based upon the G
designation of it as confidentipersonnel records. The Countigd a declaration in support of
those motions. (Dkt. No. 93.) The County also sotgseal portions of the reply papers. (Dkt.
No. 94.)

The County argued that sealing of theseutioents and the information therein was

appropriate because a substantial portion of f#flésnclaims are premised on personnel decision
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that, due to Plaintiff's situs as a peace officer during the tipegiod alleged in the Complaint, are

protected from public disclosure wrdCalifornia law. The Countyoatends that the information ig

subject to the protections of the California Pullafety Officers Procedural Bill of Rights Act (Cal.

Govt. Code § 33086t seq), which limits public disseminatioof and access to this kind of

information. The County further contends ttesiclosure of peace officer personnel records is
limited by California Penal Code 8832.7, which pd®s that “[p]eace officer ... personnel record
..., or information obtained from these records,@mefidential” and may be disclosed in litigation
only under specified procedures, known Bgchess procedures, which regud a showing of good

cause.SeeCal. Evid. Code, 88 1043, 1045 codifyiRgchess v. Superior Coyril Cal. 3d 531

(1974). Further, when peace officer personnelrdscare ordered disclosed under any circumstance,

they “may not be used for any purpose other {tfaa] court proceeding” in which disclosure is
ordered. SeeCommission on Peace Officer Standards & Training v. Superior C421€al.4th 278
289 (2007) (POST Commissidh

First, the question here is not whether trdseuments should be produced or disclosed in

this litigation, but whether thegan be sealed from the publecord despite being offered in

connection with a dispositive motion. Thus, thegadures under which such records are disclosed,

and the limits on public dissemination outside thgdiion context, are natispositive. So, for

example, the holding in tHftOST Commissiodecision is not on point hebecause the issue before

the California Supreme Court there was whethermétion could be disclosed in connection with a

public records request under the California PuRkcords Act in a request made by a newspaper to

an agency — not in treontext of litigation.POST Commissiod,2 Cal.4th at 289.

In the Ninth Circuit, the controlling #oority on the question of sealingdkamakana v. City
& Cnty. of Honoluly 447 F.3d 1172 (9th Cir. 2006). Under Kamakana, a party seeking to seal
documents offered in connection with a dispesimotion must establish “compelling reason” to
justify such sealingld. at 1179. IrKamakanathe Ninth Circuit held that exemption from
disclosure under the Freedom of Information #ctcertain kinds of documents, such as police

investigation documents, did nota&slish that those same docurtecould be sealed without a
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further showing of compelling reasonsamakana v. City & Cnty. of Honolyld47 F.3d 1172,
1185 (9th Cir. 2006).

The facts irKamakanaare relevant and analogous helkamakana was a detective in the
Honolulu Police Department (HPD)’s Criminal lhiigence Unit (CIU), nvestigating organized
crime. In September 2000, Kamakana was transferred out of CIU. The following year, the
department's Internal Affairs division initiatedminal and administratayinvestigations against
Kamakana. Shortly after his transfer in 2000, Kamakd#ed a civil rightsaction against the City
and others, alleging that the City violated his Bpeech rights, conspired to violate his civil right
and retaliated against him as a whistleblowere @tux of his claim was that his transfer was in
retaliation for his reporting misconduct and illegal dotother HPD officers to his superiors and
Federal Bureau of Investigati. The parties filed motionsrfeummary judgment and supporting
evidence under seal. Neither party objected tbngeand the Court grantedqeests to seal withoy
much analysis. However, later a local paper ieed to challenge the $ieg of the documents in
connection with those motions. Tdistrict court then determingHat the sealing of many of the
documents was not supported by compellingaeasnd ordered that they be unseakkdmakana,
447 F.3d at 1175-76.

The court held that “the strong presumptioraofess to judicial records applies fully to
dispositive pleadings, including motions for summary judgment and related attachments.”
Kamakanad47 F.3d at 1179. “Thus, ‘compelling reasons’ nhesshown to segldicial records
attached to a dispositive motion even if the dispositive motion, ds attachments, were previoug

filed under seal or protective ordeKamakana447 F.3d at 1179. The Ninth Circuit stated that:

[a] review of the record points up the iragdiacy of the City's declarations, which
largely make conclusory statemeni®at the content of the documents—that
they are confidential and that, in gealetheir productionvould, amongst other
things, hinder CIU’s future operationstiwother agencies, endanger informants’
lives, and cast HPD officers in a falsght. These conclusory offerings do not
rise to the level of “compelling reasorsifficiently specific to bar the public
access to the documents.

Kamakana447 F.3d at 1182.
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While the Ninth Circuit recognized that segimight be appropriatbsent a showing of
“compelling reasons” where the documents at issue \trexditionally kept seat,” it also narrowed

that exception considerably, as follows:

Thus far, we have identified two typesdufcuments as “traddnally kept secret”:
grand jury transcripts and warrant mateyidiiring the pre-indictment phase of an
investigationld. Though these documents may roughly fall into the category of
law enforcement, they are very specific types of documents that warrant the
highest protection. We do not readily adasses of documents to this category
simply because such documents arngailg or often deemed confidentidhdeed,
even the documents we have identified as “traditionally kept secret” are not
sacrosanct.Simply invoking a blanket claim,@duas privacy or law enforcement,
will not, without more, suffice to exengptlocument from the public's right of
access

Kamakana447 F.3d at 1185 (emphasis supplied).

Here, no compelling reasons are offered. Indakdhat is offered is a blanket statement
that, because the documents and information concewep#ficers, they must be kept secret. Th
no valid justification has been offered for sealingsth documents, nor does one appear to the G
Indeed, the investigations andnduct described in the documealistook place several years ago
and do not appear to be the subject of any activieatieriminal proceedingsther than these. Thd
these documents might prove embarrassing for gidwety is simply not a legitimate reason for
closing the doors tthe courthouse.

The motions to seal the documents filed at Dkt. Nos. 44-60, 81, 82, 84, 85, 86, 87, 92
are, thereforeDeNIED. Consistent with Local Re 79-5(f)(2), within seven days of this Order, th
parties shall file a notice withdramg the documents from the Court’s consideration or shall e-fi

the unredacted versions of the documenigrstied under seal ithe public record.

WW

T 1SS0 ORDERED.

Dated: April 29, 2014
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Y VONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE




