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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

INRE MARTIN SMITH , Case No.: 13-CV-871 YR

DEBTOR Bankruptcy Case No. 11-73272 RLE
Adversary Proceeding No. 12-4086

ORDER REVERSING DECISION OF
BANKRUPTCY COURT; DENYING DEBTOR’S
APPELLANT, MOTION TO STRIKE (DKT. NoO. 20)

INTERNAL REVENUE SERVICE,

V.
MARTIN SMITH ,

APPELLEE

This is an appeal by the Internal Revenuevie (“IRS”) from theOrder Granting Debtor
Martin Smith’s (“Debtor”) Request for Summary Judgment and Denying IRS’s Motion for
Summary Judgment, enteredthyg Bankruptcy Court on Jaary 31, 2013, and more fully
explicated on the record on January 8, 2013. IRS filed a Notice of Appeal on February 14, 2
well as a statement of election to have the UniteteStDistrict Court for the Northern District of
California hear its appeal of the Ord&ee28 U.S.C. 158(c)(1)(A), Fed. R. Bankr. P. 8001(e), a
9th Cir. B.A.P. L.R. 8001(€)- The controversy stems frahe treatment, for bankruptcy
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purposes, of a Form 1040 submitted seven yearsitaftas due and three years after the IRS made

an assessment and commenced collection proceedings.

Having carefully reviewed the record oktproceedings in this matter, the legal
determinations in the Bankruptcy @t's decision, and the partidstiefing, the Court is persuaded
the approach used in a majority of the circaitsoss the United States in their treatment of late-
filed tax returns is thappropriate method of resolving this issue presented. Accordingly, with
respect to the facts presented here, the REVERSES the Bankruptcy Court’s January 31, 2013
Order andREMANDS for further proceedings contsit with this Decision.

l. STATEMENT OF THE FACTS

Debtor filed a voluntary petition under Chapte Title 11, of the United States Code on
December 22, 2011. The Court issued a diséharder on May 11, 2012. The only year at issu
in this adversary proceeding is 2001, a year faciwbebtor did not file an income tax return
timely. The IRS sent Debtor ater requesting thdte file an income tax return for 2001, but
Debtor failed to do so. The IRS then begarsmmination regarding Debtor’s liability for the
2001 tax year and determined his tax liability 2001 based on information gathered from third
parties After making its determination, the IRS prepaa “substitute foreturn” (or “SFR”)
pursuant to 26 U.S.C. § 6020(b) for 2001.

On March 27, 2006, the IRS mailachotice of deficiency tB®ebtor for the 2001 tax year
showing the IRS’s determitian of tax liability of $70,662Debtor had ninety days from March
27, 2006, to challenge the notice of deficiency bwydjla petition with the United States Tax Cou
Debtor filed no such challenge. On July 2@06, the IRS assessed the $70,662 tax liability and
began collection activities.

On May 22, 2009—over seven years after Débtdd01 tax return was due, over three
years after the IRS had determined Debtorditebility for 2001, and dér the IRS had already
initiated collection activityon the debt—Debtor submitted=arm 1040 for the 2001 tax year,
reporting a higher tax liability than the IRS prasty had determined (“the Return at Issue’fle

! Based on this Form 1040, the IRS assksseadditional tax liaility of $40,095. The
IRS does not contend that this $4h0iability, or the asstated penalties, is non-dischargeable.

D
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thereafter filed his bankruptcy petition Becember 22, 2011. This appeal focuses on the
treatment of the $70,662 tax liability assessethbyRS in 2006, in light of the bankruptcy.
. DISCUSSION

A STANDARD OF REVIEW AND STATUTORY FRAMEWORK

In reviewing a bankruptcy court’s decision, tlisurt functions as aappellate body and is
authorized to affirm, reverse, modify or remlethe Bankruptcy Court’s ruling. 28 U.S.C. § 158(q);
Fed. R. Bankr. P. 8013. In this case the reilefects are undisputedihe Bankruptcy Court’s
conclusions of law are subjectde novareview. Miller v. United States363 F.3d 999, 1003-1004
(9th Cir. 2004).

The question presented is whether Debtor’'s Z80&ral income tax liabilities, assessed b
the IRS based upon its own examination and detatioim should be (i) dis@rged in bankruptcy,
or (ii) non-dischargeable pursuant to 11 U.S.Ctige&23(a)(1)(B)(i). In general, the filing of a
bankruptcy petition allows a debtiar discharge personal liability fatl debts incurred prior to the

filing of the petition,including unpaid taxes. 11 U.S.C. § 727@8e also Hattor220 F.3d 1057,

1060 (9th Cir. 2000). However, Section 523(a)(1Bahkruptcy Code sets forth certain exceptions

to dischargeability identifigin nineteen subsectionSeell U.S.C. §523(a)(1)-(a)(19) At issue
here is the exception set forth ircgen 523(a)(1)(Bwhich provides:

(a) A discharge [in bankruptcy]...does mischarge an indidual debtor from
any debt—
(1) foratax ... —
(B) with respect to whit a return... if required—
(i) was not filed or given; or
(i) was filed or given after the date on which such return...
was last due, under applicalidev or under any extension, and
after two years before the daikthe filing of the petition.

11 U.S.C. § 523(a)(1)(B).

2 As examples, section 523 makes non-dischatgdiabilities for cerin priority taxes,
consumer debts on luxury goods imed within 90 days of the ordéor relief, domestic support
obligations, intentional torts, stugkloans, loans from certain péms or profit-sharing plans. See
11 U.S.C. § 523(a)(1)(A), (2)(C), (3), (5), (6), (8), (18).
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Importantly, a precise statutory definition of teem “return” does not exist. In fact, case
law abounds with colorful discussis involving the meaning of therm “return” in tax-avoider
cases. While the Ninth Circuit has generally heéd the meaning of “return” should be the same
under the Tax Code and Bankruptcy Code, theQaoe itself does not provide a definition of
“return.” Hatton,220 F.3d at 1060 (“[a]lthough the I.R.C. [Internal Revenue Code] does not
provide a statutory definition of ‘return,” the ¥ &ourt developed a widely-accepted interpretatign
of that term...”). Thus, the Nint@ircuit, relying onthe seminal case &eard v. Commissione82
T.C. 766, 774-79, 1984 WL 15573 (1984if;d, 793 F.2d 139 (6th Cir.1986)), held that whether|a
“document” is considered a “rgin” for statute of limitations pposes depends upon four elements.

Hatton,220 F.3d at 1060-61. Those elements, as stateddrd,are:

First, there must be suffent data to calculate tdwability; second, the document
must purport to be a retyrthird, there must be dronest and reasonable attempt
to satisfy the requirements of the tawjand fourth, the taxpayer must execute
the return under pehes of perjury.

Beard,82 T.C. at 777 (relying on the definition okturn” established by the Supreme Court in
Germantown Trust Co. v. Commissior2d9 U.S. 304 (1940), artkllerbach Paper Co. v.
Helvering,293 U.S. 172 (1934)).

Thereatfter, in 2005, Congress passed thekRBgtcy Abuse Prevention and Consumer
Protection Act of 2005, 119 Stat. 23 (April 20, 200BAPCPA”") effective October 2005 which
amended Section 523(a). For the first timeouigh BAPCPA, the Bankruptcy Code now provided
some guidance on the meaning of the ternufret even though it did not offer a precise
definition. It did so with the inclusion @ new unnumbered paragraph at the end of the
subsections 523(a)(1) through 528(8). This paragraph (frequently termed the “hanging
paragraph”) states ipertinent part:

% Courts have variously referred to the “horaesd reasonable attemgéctor as the third
or fourth prong of th&eardtest. The Court opts to referitas the “honest and reasonable
attempt” factor for the sake ofarity while noting the discrepancy.
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For purposes of this subsection, the terrtuim@ means a return that satisfies the
requirements of applicable nonbankruplay (including applicable filing
requirements.

Id. Thus, the hanging paragraphddaed, in part, what the NihtCircuit stated in 2000 inattorn
that the definition of “returnfor purposes of bankruptcy lavh@uld be one that satisfies the
requirements of non-bankruptcy latitere, the definition of “retrn” used under the Tax Code.
Hatton,220 F.3d at 1060.
B. LEGAL ANALYSIS
Based upon the legal framework outlined abdive,Court first reviews the basis for the
Bankruptcy Court’s decision, inclutj the various circuits’ reasoninglative to defining the term
“return.” The Court will then outline the partiegspective positions, and finally, set forth its own
analysis of the meaning of “return” the context of this bankruptcy appeal.
1. BANKRUPTCY COURT’S DECISION
Here, the Bankruptcy Court found thas fReturn at Issue, filed some three years
after the IRS assessed Debtor’s tax liabilitysyweoperly dischargedtaf the filing of the
bankruptcy petition. In its désion, the Bankruptcy Court adeplkthe reasoning of another
I
I
I
I

* The hanging paragraph contains the following additional language:

Such term includes a return prepared purst@gection 6020(a) dhe Internal Revenue
Code of 1986, or similar State or local lawaowritten stipulation t@a judgment or a final
order entered by a nonbankruptapainal, but does not includereturn made pursuant to
section 6020(b) of the Internal Revenue Cotl&986, or similar $ite or local law.

Section 6020(a) refers to a return preparethbyIRS after the taxpay#ails to do so, but done
with the taxpayer’s consent to disclose therimfation necessary to prepare the return. Section
6020(b) refers to a retuprepared by the IRS when the taxpaiads to prepare a timely return or
makes a false or fraudulent return, andIB® must prepare threturn based upon such
information as it obtains itself.
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bankruptcy court’s decisiofn re Martin, 482 B.R. 635 (Bkrtcy. D. Colorado 2012Martin 17).>
TheMartin | court had adopted the reasoningoisen v. United State446 F.3d 836 (8th Cir.
2006). The Court first notes thidiartin | has since been reversedappeal by a district court
sitting in the Tenth Circuitln re Martin, 500 B.R. 1 (D. Colo. September 23, 2013)f4ttin 117).
BecauseMartin I's analysis was essentially the sbéesis for the underlying decision here, the
Court sets forth that analysis in some detail.

Martin | concerned the dischargeability of (i) &S debt for the years 2000 and 2001, (ii)
due after the IRS made an assessment in 2004, and (iii) for which the debtor submitted Form
in 2005. Martin |, 482 B.R. 635. The debtor argued thatause Form 1040s had been filed,
irrespective of the timing or the debtor’'s motieas, the debt was dischargeable and the plain
language of section 523(a)(1)(B)§upported the debtor’s position. Said differently, the plain
language of Section 523(a) indicateatthon-dischargability is required:

(1) for a tax...
(B) with respect to whie a return...if required-
(i) was not filed....
In Matrtin I, the debtor urged that because the Form 1040ssubmitted, section 523(a)(1)(B)(i)
could not be applied to prohibit dischargeto$ debt, even though they were untimely. The
Martin | court agreed.

TheMartin | court began its analysis with the quesiidthe definition of a return. As set

forth above, no controversy exists that prioB®PCPA, the Bankruptcy Code was silent on the

meaning of the word “return.” Thdartin | court thus turned its attention to the hanging

> At the January 8, 2013 heagj the Bankruptcy Court stated:

the Court notes for the record, after caredwiew of all of the cases cited on the
subject, that the Court findsathJudge Campbell’s decisionlimre Martin at 482

B.R. 635, a 2012 decision out of the Disto€iColorado [bankruptcy court], to be

the most persuasive and will follow the same. For the completeness of the record,
this Court will recite the analysget forth in the same decision....

(Record On Appeal, Exh 15 at 9:15-21 seq.see also idat 18:20-15 [“I've t&en the liberty of
basically reading Judgéampbell’s decision [iMartin I] into the record and cited to the same, s¢
think that’s sufficient.”].)

s 10
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paragraph’s language that “the term ‘return’ neeameturn that satisfie¢se requirements of
applicable nonbankruptcy law (includiagplicable filing requirements).Martin |, 482 B.R. at
638. TheMartin | court reasoned that the reference tgfagable filing requirements” could not
refer to regular time requirements and due datefiliftg a tax return for thee reasons: One, such
a strict interpretation would mean ttzaty late-filed return would not ba “return” for purposes of
dischargeability under section 523(a)(1)(B)(i). Two, such an interpretation would render sect
523(a)(1)(B)(ii) surplusagsince it sets forth a separate exeapfor a return filed “after such
return was last due” and less thaneas prior to the date of bankruptdyiartin I, 482 B.R. at

639. Three, such an interpretation would haeedttfiect of imposing different meanings to the
term “return” as between semti 523(a)(1)(B)(i) andextion 523(a)(B)(ii), comary to the normal
canons of statutory constructiold. Thus, the bankruptcy court Martin | concluded
“[a]pplicable filing requirements’ must refer tmusiderations other than timeliness, such as the
form and contents of a return, the place and maoinfidmg, and the types of taxpayers that are
required to file returns.1d. On this basis, th®lartin | court found that the dors’ late-filed
1040s could qualify as a “returahd were properly dischargealas they had been filedd.

The bankruptcy court iMartin | then turned to the more traditional approach set forth in
Beardto determine whether a Form 1040 filed afterassessment constituted a “return.” The
judge outlined the 3-to-1 split in the ciituwith respect tohe application oBeards “honest and
reasonable attempt” factor when a taxpayer files a post-assessment Fornviaé4o!, 482 B.R.
at 640. The Fourth and Seventhiddits joined the Sixth Circuih finding a post-assessment Fort
1040 not to be an “honest and reasonable attengatisfy the requirements of the tax lavid.
(citing In re Hindenlang164 F.3d 1029, 1034-35 (6th Cir.1999)re Moroney,352 F.3d 902,
906 (4th Cir.2003); anbh re Payne431 F.3d 1055, 1059-60 (7th Cir.2005)). In contrast, the
Eighth Circuit disagreed and found the timing or sabiye intent of theiller of a post-assessment
Form 1040 to be irrelevanColsen446 F.3d at 840. The Eighth Qurcfurther held that this
Beardfactor should require no more than an objectietermination, from the face of the form

itself, of an attempt to comply, and not anduiry into the circumstares under which a document

on

=
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was filed.” 1d.® The bankruptcy court iMartin I, citing both toColsenand to Judge Easterbrook’
dissent inPayne reasoned that issues of the taxpaymtant and timeliness were addressed in
subsections 523(a)(1)(B)(ii) and 523(a)(1)(@hd need not be incorporated into subsection
(1)(B)(i). Martin I, 483 B.R. at 640-4%.0n these grounds the bankruptcy coutdartin | found
that the tax based on the post-assessment Formsh0d@ be discharged, as it met the “objectiv
requirements of a “return” undsubsection 523(a)(1)(B)(i).

I

® Other approaches, post-BAPCPA to the nivegof the term “return” for purposes of non
dischargeability have determined that: (1) state income tax returns filed late, but before any
assessment by the taxing authority, qualified atufns” under the terms of the hanging paragraj
In re GonzalezBAP MW 13-026, 2014 WL 888460 (B.R. 1st Cir. Mar. 6, 2014Bgardfactors
unnecessary to the analysis); anda2y untimely return fails to “satisfy applicable filing
requirements” as stated in seat523(a)’s hanging paragrapm re McCoy 666 F.3d 924 (5th Cir.
2012). The result of thefit Circuit’s reasoning itMcCoywas to make non-dischargeable all ta
debts arising from untimely returnggardless of the reasons foe timtimeliness. Neither Debtor
nor the IRS espouses theCoyposition here, nor is éhCourt aware of authoyiin this Circuit to

support that approaclCf. In re Martin 11-62436-B-7, 2014 WL 1330120 (Bankr. E.D. Cal. Mat.

31, 2014) (declining to followicCoy,and adoptingolsenapproach)in re Pitts 497 B.R. 73
(Bankr. C.D. Cal. 2013) (declining to folloMcCoy, adoptingHindenlang/Moroney/Payne
approach)|n re Smythel0-49799, 2012 WL 843435 (Bankr. WW.Wash. Mar. 12, 2012)
(declining to decide whethdtcCoyapproach oHindenlang/Moroney/Paynapproach was
correct, since debt was non-discgeable undelitber test).

" Subsection 523 (a)(1)(C) provides:
(a) A discharge [in bankruptcy]...doast discharge amdividual debtor
from any debt—
(1) foratax ... —

(C) with respect to which the debtor made a fraudulent
return or willfully attempted in any manner to evade or
defeat such tax

11 U.S.C. 8523(a)(1)(C).

8 The bankruptcy judge iMartin | dismissed, as dicta, Judgasterbrook’s interpretation
of the post-BAPCPA amendmentssection 523(a)(1)(B) as meag that any late-filed return
would be non-dischargeable, stating that Jusgterbrook “may have rda this aside without
fully considering [its] implications.”"Martin I, 483 B.R. at 641, n.5. To the contrary, it appears
significant to Judge Easterbrook’s dissenting vileat “[a]fter the 2005 legislation, an untimely
return can notdic] lead to a discharge-recall that thew language refers to “applicable
nonbankruptcy law (including applicable filing requirents),” but a documeritied before those
amendments could be consideeetieturn” and dischargeablén re Payne 431 F.3d 1055, 1060
(7th Cir. 2005).

192]
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2. SUMMARY OF PARTIES’ ARGUMENTS

Appellant IRS contends the untieng decision here was bakepon legal error. First,
Appellant argues that section 523(3§B)(i) controls because Debtoever filed a voluntary, self-
assessment tax return prior to the IRS’s sgsent, the money owed is and remains adédutfor
which no return was filed thereuerd regardless of any subsequiate-filed return by Debtor.
Alternatively, IRS argues théte Court should employ tligeardtest and the majority
understanding of its “honest and genuine endetavoomply” factor toca post-assessment Form
1040 filing. While the Ninth Circuit has not specdlly ruled on this issue, under the reasoning
a majority of circuits and #Ninth Circuit’s decision itatton the IRS argues that the post-
assessment Form 1040 would not constitute a “rethat™satisfies the requirements of applicab
nonbankruptcy law” within the meaning of the T@ade, and would therefore not be eligible for
discharge.

For his part, Debtor contels that the approach Martin |, also the Eighth Circuit’s
approach irColsen is the correct one. Debtor argukeat the filing of a Form 1040 for the 2001
tax year, even if submitted longef the IRS assessed taxes for ghesr, means that the debt is
dischargeable, within the plain meaning af ttanging paragraph and section 523(a)(1)(B)(ii).
Debtor further argues that tHigbjective” approach to the fieition of return, which finds
compliance with th&eardtest regardless of when the ‘iat” is submitted, is supported by the
Ninth Circuit's pre-BAPCPA decision ilm re Hatton,220 F.3d 1057 (9th Cir. 2000) and the
Bankruptcy Appellate Panef the Ninth Circuit inin re Nunez232 B.R. 778 (B.A.P. 9th Cir.
1999), discussed below.

3. ANALYSIS

The question before the Court is whetherRieturn at Issue constitutes a “return” for
purposes of section 523(a)’s nondtiargeability provisions. Theinth Circuit has not squarely
addressed this question poBCPA for purposes of secti@23(a). However, the Ninth
Circuit's pre-BAPCPA ruling irHattonaddresses the meaning of a “return” under section 523(4
circumstances analogous to the case atHatton,220 F.3d 1057. The reasoning is instructive

and not undermined by the inclusiontbé BAPCPA'’s hanging paragraph.

e

1) in
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In Hatton as here, the IRS prepared a substitutegmeon the debtor’s behalf when he failgd
to file a federal return for one tax yedflatton 220 F.3d at 1058-59. The IRS issued an
assessment, and then undertookemibn activities. Hatton nevermied the tax liability. Only
after ignoring several delinquency notices anglotiating an installmerdgreement with the IRS
did he begin to repay the tax debt. Prior tbriepayment, Hatton filé for bankruptcy and sought
discharge of the remainder owed. Tuestion before the Ninth Circuit klattonwas whether the
substitute return and inditment agreement satisfied tBeardfactors and constitad a “return” for
purposes of section 523(a)(1)(B)(id. at 1059. The court found thag¢ither document, nor the
combination, satisfied the “honestdareasonable attempt” prong of tBeardtest. Hatton 220
F.3d at 1061. The court stated that “belated @acep of responsibility..does not constitute an
honest and reasonable attempt to comply with the requirements of the taxdavdécause the
debtor “made every attempt to avoid paying hiesauntil the IRS left him with no other choice”
and “only cooperated with the IRS once collection became inevitable,” the debt was not propgrly
exempted from discharge under section 52i3’

Here, Debtor incorrdly contends thaHattonrequires a court to apply tfBeardfactors as

174

an “objective” test which does nabmrsider the subjectivetent of the debtor. To the contrary, the
Ninth Circuit inHatton held that debtors’ tax liabilities @not dischargeable when they fail to
comply with our tax system’s voluntary self-assesshprinciples, and insteadfuse to cooperate

until well past the point of an assessmddatton 220 F.3d 1057, 1061 (9th Cir. 2000). While th

D

® The Court notes that the Bankruptcgpkllate Panel of the Ninth Circuit, in re Nunez,
232 B.R. 778 (B.A.P. 9th Cir. 1999), held that tasms filed by a debtor years after the IRS had
prepared substitute returns and assessed talktyidor the years in question could still be
considered “honest and reasonable” attempts to lyowith tax law, and therefore “returns” for tax
dischargeability purposes. The Bankruptcy Appellate Parddinezrelied heavily on its own
prior decision I re Hatton 216 B.R. 278 (B.A.P. 9th Cir. 1997T.hat decision was later reversed
by the Ninth Circuit Court of Appeals In re Hatton 220 F.3d 1057, 1061 (9th Cir. 2000). Thus|,
the holding inin re NuneiZs, at least arguably, implicitly overled by the Ninth Circuit’s decision
in Hatton 220 F.3d 1057. At a minimum, the casesy be harmonized on the reasoning that
“each case should be reviewed on an indivithaais” and the debtor given the opportunity to
“make a specific factual showing that his or la#e submissions were a reasonable attempt to
comply with the tax law.”In re Rushing273 B.R. 223, 227 (Bankr. D. Ariz. 2001) (declining to
find the Ninth Circuit overruleth re Nunean Hatton).

10
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other thredBeardfactors are based on obje&j\ace-of-the-documents considerations, the “hon
and reasonable attempt” factor nesarily involves an individualized review of the equities. Thu
Debtor’s argument that the NmCircuit’s “only problem with tke taxpayer seekg to discharge
the liability was that the taxpayeever actually filed a return” (@pellee’s Opening Brief at 14:24-
25) simply disregards the reasons statddattonfor finding non-dischargeability.

Likewise, a majority of the federal circuit cesihave held that atixfiled, self-assessment
Form 1040 does not constitute a “return” theatisfies the requirements of applicable
nonbankruptcy law” because it istram “honest and reasonable attempt to comply with the tax
law.” Hindenlang,164 F.3d 1029, 1034-35 (6th Cir. 1999)re Moroney 352 F.3d 902, 906 (4th
Cir. 2003);In re Payne431 F.3d 1055, 1059-60 (7th Cir. 200&9¢ also In re WogomaNo. BR
11-11044-SBB, 2011 WL 3652281 (Bankr. D. Colo. Aug. 19, 2@1fk),475 B.R. 239 (10th Cir.
B.A.P. 2012) (interpreting hanging paragraph and the Tax Cadeaa that a Form 1040 filed
after the IRS had created a sutosé return and assessed theliability was not a “return” for
purposes of discharge of the tax liability “untlee facts and circumstances of this cadefgndes
v. C.I.LR, 121 T.C. 308, 331 (2003) (fact that return \fesl more than eighyears after the due
date and two years after IRS notice dfidency were proper considerations un8eardtest,
establishing return was not an “honest and ressderattempt” to comply with the tax laws)
(Vasquez, J., concurring). The Fourth CircuiMaroneystated the principle succinctly: “to
belatedly accept responsibilityrfone’s tax liabilities, only whethe IRS has left one no other
choice, is hardly how honest arehsonable taxpayers attemptemmply with the tax code.”
Moroney v. United State852 F.3d 902, 906 (4th Cir. 2003Ee also In re MalloNo. 10-12979
MER, 2013 WL 49774 (Bankr. D. Colo. Jan. 3, 20afd, 498 B.R. 268 (D. Colo. 2013) (late
filed returns did “not represent &iwnest and reasonabliéeanpt to comply with tax law([; r]ather,
they are belated attempts to d¢eea record of compliance whanne really existdong after the
IRS had filed substitutes for retis and provided notices of defaicy”). Or, as Judge Posner
stated in Payne, “a purported return thatsdoet satisfy” the honeand reasonable attempt
requirement “does not play the role that a taurreis intended to gl in... our federal tax

system[] of self-assessment... while a ‘return’ thatisfies the [other] three conditions comports

11
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with the literal meaning ahe word, it does not comport with the functional meanirig.fe
Payne 431 F.3d at 1057.

Courts taking the minority view have opththat the language tiie hanging paragraph,
particularly when read togetheith section 523(a)(B)(i) and (ii)ndicates that timeliness of the
return has no bearing on whethemieets the definition of “return.Colsen,446 F.3d at 840.
Martin I, 483 B.R. at 641. According to impretation of the bankruptcy courthfartin I, section
523(a)(1)(B)(ii) already addresskage filing of a return, makingny consideration of timeliness
superfluous to the definition oféturn” itself, and thafore irrelevant teection 523(a)(B)(i).
Martin I, 483 B.R. at 641. The Court cannot agree Witk interpretatiorof the statutory
language.

First, the hanging paragraph added by BAPCPAeasalear that a “return” must satisfy th
requirements of non-bankruptcy law. Thie hanging paragraph in no way excludesBeard
factors, but indeed incorporatdgem since they are relevalung-standing non-bankruptcy law on
the meaning of return. Moreover, there is nmimsistency between: (igking late-filing, and the
reasons therefore, into accountieciding whether a document israturn” at all for purposes of
Beard and (2) barring discharge of returns thatféee untimely and “aftetwo years before the
date of the filing of the petition.” It is easyitnagine a scenear under which a late-filed documern
meets théBearddefinition of “return,”i.e.,is filed late but in good fdit yet is still barred from
discharge under seoti 523(a)(1)(B)(ii). Cf. Payne431 F.3d at 1058 (the Beard test considers
whether late return is “‘eeasonableesndeavor to satisfy the taxpagaobligations, as it might be if
the taxpayer had tried to file a timely return but feiled to do so because of an error by the Poj
Service”) (emphasis in original). Likewisegtbpposing scenario — a return filed late within
the two years prior to the filing of the petitierwould mean that discharge was not necessarily
barred by section 523(a)(1)(B)(ignless the “return” failed thBeardtest (as here)ld. at 1058
(document purporting to be a ratuwith all the data necessanydasigned under penalty of perjury
is not an honest and reasonable attemptliibel@tely mailed to Arlington National Cemetery
instead of IRS). Finally, the fatftat the second sentence of langing paragraph allows a return

prepared by the IRS with thexizayer’'s cooperatiorugder section 6020(a)) twe considered a
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“return” for purposes of section 523(a), but aaeturn prepared by the IRS without such
cooperation (under section 6020(b))again, completely consistenittvconcerns set forth in the
Beardtest: whether the taxpar made an “honest and reasonatitempt to comply” with the tax
laws. Thus, there is nothing about taking timeds and the reasons therefore into account, per
Beard that renders any of the language intihaging paragraph oraen 523(a)(1)(B)(ii)
superfluous or inoperable.

In examining the holdings of the various couitig reasoning therefore, and the language

of

section 523(a)(1)(B) itself, the Codiids that the majority position on this issue is the correct one.

Since the hanging paragraph in Section 523(a)(1) doesongtletely define the term “return,” it ig
appropriate for the Court to look kong-established authority conoérg the definition of “return”
under “applicable nonbankruptcynid primarily the Tax Codé® Similarly, the hanging paragrapl
does nothing to undermine the four-factat ter years of jurisprudence followiggard.
Consistent with the Tax Code’s stiamds for a “return,” as statedBeardand the Ninth Circuit’s
decision inHatton,the meaning of “return” must take indgcount the late-filar evidence of a
good faith attempt to comply with the tax law&lhere, as here, the taxpayer and bankruptcy
debtor fails to comply with self-assessment pagment of tax obligations until years after the IR
has initiated action, created @bstitute return, assessed dmegjun collection proceedings, the

Court simply cannot find his conduct to be “amhbst and reasonable attempt to comply with the

S

tax law.” This approach does not mean, as Delrques, that the “honest and reasonable attempt”

factor creates per serule barring taxpayers from filingeturns once the IRS has created a
substitute return. To the coaty, this prong of the testseant to consider each case on its

particular facts, an approaethich necessarily precludegpar sedetermination.

9 The Ninth Circuit has previously considdrand rejected the argument that the term
“return” must have the same meaning in attpaf the Tax Code, instead acknowledging “the
possibility that the same word could have ffedent meaning in differg parts of the codednd
concluding that “where, as here, a word could Wwailte a different meaning different statutory
contexts, a purpose-oriented apmtoahould be used when interpreting the meaning of the wor
it is used in different sections of the Cod€bnforte v. Commissiones92 F.2d 587, 591 (9th Cir.
1982);see alsd?ayne 431 F.3d at 1058-59 (“return” can &an two different things in
differentparts of the federal tax law”). Debt arguments on this point are unpersuasive.
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In sum, Debtor’s belated Form 1040 for Tax Year 2001 does not meet the definition
“return” under established tax law. It followsaththe tax liability assessed by the IRS for Tax Y¢q
2001 is a “tax...with respect to which a return...wasfibet or given,” and isiot dischargeable in
bankruptcy pursuant ection 523(a)(1)(B)(i}*

1. CONCLUSION

Consequently, the CouREVERSES the Bankruptcy Court’s Order that the subjected tax
liability was excepted from discharge under 11 8. 523(a)(1)(B)(i), and granting summary
judgment in favor of Debtor.

In addition, Debtor’s Motion to StrikBefendant’'s Notice (Dkt. No. 20) BENIED. The
IRS’s Notice of Recent Decision (DKio. 19) was not filed improperly.

This matter iREMANDED to the Bankruptcy Court for proceedings consistent with this

Decision, including enyrof judgment in favor of IRS.

I T 1SS0 ORDERED.
Date: April 29, 2014 6’»““ /3‘7("% ? '("5(‘

Y VONNE GGONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

1 Because the Court finds that Debtor’s {filied Form 1040 does not make his previously
assessed tax liability dischargealthee Court need not reach IR@kernative argument that the tg
assessment records a “debt” foe tissessed taxes that cannot behdirged pursuant to 11 U.S.C.
sections 523(a)(1)(B)(i) and (L9However, the Court notesath post-BAPCPA, courts have
reached differing decisions on the viability of this argument as @elln re Martin 500 B.R. 1, 7
(D. Colo. 2013) (rejecting)n re Mallo, No. 10-12979 MER, 2013 WL 49774 (Bankr. D. Colo.
Jan. 3, 2013aff'd, 498 B.R. 268 (D. Colo. 2013) (late returhd not satisfy “return” definition of
section 523(a)(19)Jn re Smythgl10-49799, 2012 WL 843435 (Bankk.D. Wash. Mar. 12, 2012)
(upholding).
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