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any et al v. Genentech, Inc. et al

UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

ELi LiLLy AND COMPANY, IMCLONE CaseNo.: 13-CV-0919 YGR

GENENTECH, INC., CITY OF HOPE,

Defendants.

make an anti-cancer drug sold unttee brand name Erbitux. Plaifd have a licensi

and Transformed Host Cells for Use Therein” (“Cabilly 11”); and

Chains Having Specificity for a Beed Antigen” (“Cabilly 1117).
Plaintiffs’ Complaint sets fth seven causes of action:
1. Cabilly Il patent invalidity;
2 Cabilly Il patent invalidity;
3. Cabilly Il patent non-infringement;
4

Cabilly 11l patent non-infringement;

SYSTEMSLLC,
ORDER GRANTING MOTION TO TRANSFER
Plaintiffs, AND DENYING WITHOUT PREJUDICE
MOTIONSTO DISMISSAND TO SEAL
V.

Plaintiffs Eli Lilly and Company (“Lilly”)and ImClone Systems LLC (“ImClone”) bring
this patent action against Defemtta Genentech, Inc. (“Genenteclafd City of Hope. Plaintiffs

with Genentech, under which Plaintiffs manactice two patents held by Defendants:

2. U.S. Patent No. 7,923,221, titled “Methods of Making Antibody Heavy and Light

Doc| 74

ng agreement

1. U.S. Patent No. 6,331,415, titled “Methods of Producing Immunoglobulins, Vectors
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5. Unenforceability of Cabilly land 11l under 35 U.S.C. § 135(t);

6. Unenforceability of Cabilly 1l and lldue to inequitable conduct; and
7. Declaratory relief in the form of a diaration that Lily owes Defendants no
royalties.

Three motions are now before this CourtrsgiDefendants move pursuant to 28 U.S.C. &
1404(a) to transfer this action tfee United States District Cduor the Central District of
California, where Senidpistrict Judge Mariana Pfaelzer haggided over substantial previous
litigation of the Cabilly patents. Dkt. No. 2Gecond, Defendants move pursuant to Federal Ry
of Civil Procedure 12(b)(6) to dismiss Plaffdi fifth and sixth claims. Dkt. No. 24. Third,
Plaintiffs move to seal a document filed mnoiection with their oppositioto the Rule 12(b)(6)
motion. Dkt. No. 38.

Having carefully considered the papers submitted and having had the benefit of oral
argument, for the reasons set forth below the Court h&ebyTs Defendantsmotion to transfer
this action to the Central District of Calrhia. Defendantd¥otion to Dismiss i©ENIED
WITHOUT PREJUDICE to later refiling in the Central Distii. Because the Court does not reach tf
motion to dismiss, Plaintiffs’ motion to sealDENIED ASMOOT. Plaintiffs are excused from
filing the document they provisionally submitted under seal.

l. RELEVANT BACKGROUND
A. PARTIESAND POTENTIAL WITNESSES
Plaintiff Lilly is an Indiana corporation with its principal place of business in Indianapol

Plaintiff ImClone is a Delaware limited liabiliisompany with its principal place of business in

! Effective June 3, 2013, 35 U.S.C. § 135(c) waermaed by Public Law 113-13. It now address

a different subject matter thandid when Plaintiffs filed theiComplaint on February 28, 2013. At

that time, 8§ 135(c) required parties to an “iféeznce”—that is, a Patent and Trademark Office
(“PTQO”) proceeding to determine the time-wise ptiyof invention between rival claimants—to
file with the PTO a copy of any agreement “madeonnection with or itontemplation of the
termination of the interference35 U.S.C.A. 8 135 (West 2012). Failure to do so rendered bot
the underlying agreement and the patent ompsiievolved in the interference “permanently
unenforceable.” Id. In this case, Plaintiffs allege thaefendants executed an agreement with
third party Celltech Ltd. that terminated aterrfierence involving Cabillyl, but that Defendants
did not comply with § 135(c)SeeCompl. 11 60-73.
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New Jersey. Defendant Genentech is a Delawapoiation with its principal place of business i
South San Francisco, California. Defendant CitiHope is a California not-for-profit organizatiof
with its principal place of business in Duarte, California, a city in the greater Los Angeles are
City of Hope also has a place of business inBancisco. Genentech and City of Hope are co-
assignees of the Cabilly 1l and Il patents.
The Cabilly patents list five inventors: Shmuel Cabilly, Herbert Heyneker, William Holrn
Arthur Riggs, and Ronald WetzeDnly Dr. Riggs still works for one of the parties; he works for
City of Hope and resides withingtCentral District of CaliforniaThe remaining far inventors are
non-parties to this action. Of those four, only Beyneker lives within the Northern District of
California. Dr. Cabilly lives irisrael, Dr. Holmes in Oregoand Dr. Wetzel in Pennsylvania.
B. PAST PROSECUTION AND LITIGATION OF CABILLY || AND 111
The Cabilly Il patent application was firgiefd in 1988 as a continuation to a predecessot
patent denominated “Cabilly I.” A seven-year interference proceeding followed, as well as fe
litigation over theaesults of that interference proceediagd then several additional years of
substantive examination by the PTO. Cabillyi$tfissued in 2001. The Cabilly Il patent first
issued in 2011, as a result of an applarafiled by Genentech and City of Hope in 1995.
Since 2003, Judge Pfaelzer has presided awerdases against Genentech and City of
Hope involving the Cabilly | and Il patents:
1. Medimmune, Inc. v. Genentech, |n¢o. 2:03-cv-02567-MRP (filed Apr. 11, 2003)
(“Medimmun®);

2. Centocor, Inc. v. Genentech, Inblo. 2:08-cv-03573-MRP (filed May 30, 2008)
(“Centocot);

3. Glaxo Group Ltd. v. Genentech, Inblo. 2:10-cv-02764-MRP-FMO (filed Feb. 17,
2010) (‘Glaxo Group); and

4. Human Genome Sciences, Inc. v. Genentech,Niec.2:11-cv-06519-MRP-JEM
(filed Jan. 25, 2011) HGS).
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Defendants’ Request for Judicial Notice ISOtMos to Transfer and Dismiss (Dkt. No. 21
[“RIN]), Exs. C ("MedimmunéDocket”), D (“CentocorDocket”), E (‘Glaxo GroupDocket”), F
(“HGSDocket”)?

The first caseMedimmungewas initially assigned to Judge Pfaelz8eeMedimmune
Docket No. 1.Centocorwas initially filed in the Central District and promptly transferred to Jug
Pfaelzer as being relatedMedimmune See Centocobocket No. 8.Glaxo Groupwas initially
filed in the Southern Distrt of Florida, but volurgrily dismissed and thenfiled in this District.
Glaxo Grp. Ltd. v. Genentech, In€ 10-00675 JSW, 2010 WL 1445666, at *1 (N.D. Cal. Apr. 1
2010). Genentech and City of Hope successfualhyed this Court for transfer to the Central
District. Id. at *6. Genentech and City of Hope @lla Notice of Related Case on April 23, 2010,
and the Central District transferreagtbase to Judge Pfaelzer the same @dgxo GroupDocket
Nos. 28-29. FinallyHGSwas initially filed in the District oDelaware as three distinct cases, all
of which came before Birict Judge StarkSeeHuman Genome Sciences, Inc. v. Genentech, In
CA 11-082-LPS, 2011 WL 2911797, at *1 (D. Del. Jug; 2011). Genentech and City of Hope
successfully moved to have all three cases tearesf to the Central Distt of California. 1d. at
*11. In granting the motion to transfer, Judgarkigave “decisive” weight to Judge Pfaelzer’s
“experience with the Cabilly Il patent and willjness to preside over these litigationkl” Upon
transfer, the Central District assignée case directly to Judge Pfaelz8eeHGSDocket No. 51.

Judge Pfaelzer presided over substantial prongsdin all four of tike Cabilly cases. In
MedimmungJudge Pfaelzer oversaw discovery, issaethim construction order, ruled on a
motion for summary judgment, and presided aveemand from the United States Supreme Col|
before the case ultimately settled in June 2aD&claration of Daralyn J. Durie ISO Transfer
Motion (Dkt. No. 22 [“Durie Decl.”]) 11 2-4vledimmuneDocket Nos. 243, 353, 373. In
Centocor Judge Pfaelzer presided over discovery, issued a ctaistruction order, and heard
argument on summary judgment motions, which were under submission when the case settl

September 2010. Durie Decl. f 5a&&ntocorDocket Nos. 93, 244-49, 346. Glaxo Group

2 Defendants’ RJIN is unopposed and the Court taldisijl notice of the cotidocuments therein.
Fed. R. Evid. 201Harris v. Cnty. of Orange682 F.3d 1126, 1132 (9th Cir. 2012).
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Judge Pfaelzer again presided over discoaad/claim construction. Durie Decl. § I®laxo
Group Docket Nos. 63, 96. Motions for summauggment had been filed, but not argued or
decided, when the case settled in April 20GR2axo GroupDocket Nos. 161-65, 225. Finally, in
HGS Judge Pfaelzer had ruled on a motion to disrwhen the case settled in December 2012.
Durie Decl.  11HGSDocket Nos. 104, 142.

C. THE INSTANT LITIGATION

In 2005, Genentech and ImClone entered théo“Non-Exclusive Cabilly Patent License
Agreement” (the “license agreement”). Thellise agreement gave ImClone a license to practig
the Cabilly Il patent, as well as the Cabilly Il paitevhen it later issued. The license agreement
contains a forum selection clause which providepentinent part: “[A]lnydisputes arising out of
or related to this Agreement must be broughttegithe California Superior Court for the County
of San Mateo or the U.S. District Court for thertiern District of Califonia[.]” Durie Decl. § 14,
Ex. 2 (Dkt. No. 36), § 8.09. In 2008, Lilly acquiréemClone and thus became the licensee unde
the license agreement. City of Hopexat a party to thécense agreement.

On February 28, 2013, Plaintiffs filed the instewtsuit in this District. On April 22, 2013,
Defendants moved for transfer to the Central DustrPlaintiffs oppose transfer, primarily relying
on the forum-selection clause in the license exgent and the deference due to their choice of
forum. Defendants primarily arguleat Judge Pfaelzer’s previous experience with the Cabilly li
of patents will result in significant judicial efficiersd if this litigation igransferred to the Central
District, where they assume it will ultimately be heard by Judge Pfaelzer.

The Central District’s local rules provide, in pertinent part:

At the time a civil action . . . isléd, or as soon as known thereafter,
the attorney shall file and serve at ﬁarties who have appeared a
Notice of Related Case(stating whether any actigreviously filed

or currently pending in the Centraistrict and the action being filed
appear:

@) To arise from the same @ closely relate transaction,
happening or event; or

(b) To call for determination of the same or substantially related
or similar questionsf law and fact; or

(c) For other reasons would entsilbstantial dupliation of labor
if heard by different judges; or

e




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(d)  To involve the samgatent. . . and one of the factors
identified above in a, b or c is present.

C.D. Cal. L.R. 83-1.3 (emphasis added). Defendamteal to subsections (b) and (d), as well ag
the provision that an action may teated to one “mviously filed.”

On May 23, 2013, Defendants moved to reBristol-Myers Squibb €. v. Genentech, Inc.,
et al, No. 3:13-cv-02045-SI, to this case. DKb. 55. On June 26, 2013, the undersigned denig
that motion. Dkt. No. 67. On Qu23, 2013, the presiding judge Bristol-Myers SquibpJudge
lllston, transferred the case te@tl@entral District of Californi¢o “allow Judge Pfaelzer to apply
the expertise she has gained through presioleg numerous lawsuits involving the Cabilly

patents, including issuing multiple claim constroigs and hearing substantive arguments about

invalidity.” Bristol-Myers Squibb Co. v. Genente€h13-2045 SlI, 2013 WL 3829599, at *4 (N.D|

Cal. July 23, 2013).
. LEGAL STANDARD

“For the convenience of partiesdwitnesses, in the interest of justice, a district court m3
transfer any civil matter to argther district or division wheré¢ might have been brought.” 28
U.S.C. § 1404(a). The purpose of section 1404(a) is to “prevent the waste of time, energy af
money and to protect litigantajtnesses and the public agsii unnecessary inconvenience and
expense.”Van Dusen v. BarraciB76 U.S. 612, 616 (1964) (intex citations and quotation
omitted).

In patent cases, the law thie regional circuit applies when considering a 8 1404 motion

Seelnre TS Tech USA Cqrp51 F.3d 1315, 1319 (Fed. Cir. 2008). In the Ninth Circuit, a mofj

for transfer lies within the broatiscretion of the district courtnd must be decided on the basis ¢
an “individualized, case-by-case considieraof convenience and fairnesslones v. GNC
Franchising, Inc,. 211 F.3d 495, 498 (9th Cir. 2000) (internal quotation marks omitted). The
moving party bears the burden to show that: (1) véspeoper in the trasferor district; (2) the
transferee district is one where the action mighteHzeen brought; and (3) the transfer will serve
the convenience of the parties and witnessed will promote the intests of justice See Hoffman
v Blaskj 363 U.S. 335, 343-44 (196@podyear Tire & Rubber Ca. McDonnell Douglas Corp.
820 F. Supp. 503, 506 (C.D. Cal. 1992).
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Where venue is determined to be propdyath districts, a disict court has broad
discretion to determine whethiertransfer considering, on a ealsy-case basis, factors of
convenience and fairnesSee Stewart Org. Inc. v. Ricoh Co87 U.S. 22, 29 (1988$parling
v. Hoffman Constr. Cp864 F.2d 635, 639 (9th Cir.198&opberts v. C.R. England, In827 F.
Supp. 2d 1078, 1086 (N.D. Cal. 2011). Among the fadioe court may consad are: “(1) the
location where [any] relevant agreements were tiggo and executed, (2) the [forum] that is md
familiar with the governing law, (3) the plaintéfchoice of forum, (4) the respective parties’
contacts with the forum, (5) the contacts relatmthe plaintiff's cause of action in the chosen
forum, (6) the differences in the costs of litigatin the two forums, (7the availability of
compulsory process to compel attendance of unwilling non-party witnesses, and (8) the eas¢
access to sources of proofJones 211 F.3d at 498-99. The presence of a forum-selection clau
a “significant” but not ddispositive” factor. Id. at 499, 499 n.20. Anotheppropriate factor for
consideration is the averatgme to trial in the transferor and transferee cousise Carolina Cas.
Co. v. Data Broad. Corpl158 F. Supp. 2d 1044, 1048 (N.D. Cal. 20@ecker Coal Co. v.
Commonwealth Edison C&05 F.2d 834, 843 (9th Cir. 1986ke also Gates Learjet Corp. v.
Jensen743 F.2d 1325, 1337 (9th Cir. 1984). Though theidistourt’s discretn is broad and its
inquiry case-specific, certain fact@ee not appropriate to conside3eee.g, CAL. PRAC. GUIDE
FeD. Civ. PRO. BEFORETRIAL Ch. 4-K 88 4:750-753 (listing famts courts generally will not
consider, including the convenienacounsel, claims of local gjudice, or, in federal question
cases, claims of greater familiarity with federaV|as opposed to state law in diversity cases or
factual matters generally).

1. ANALYSIS

As a preliminary matter, the parties concea the Court holds, that venue for this actio
is proper in the Northern Disttiand that it “might have bedamought” in the Cetral District
within the meaning of 8§ 1404(a), mothstanding the license agreement’s forum selection claus
See28 U.S.C. § 1391(b), (d3ee alsBioGenex Laboratories v. Sentara Healthcae09-04210
MHP, 2010 WL 889282, *8 (N.D. Cal. Mar. 11, 2010)éating argument that case could not ha

been brought in proposed transfedistrict because forum seleatclause specified venue in
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transferor district). The Coutherefore proceeds to consideyithe relevant convenience factors
and the interests of justice.

The parties focus primarily on, on the one hdhd,forum selection clause identifying the

Northern District as the situsrftitigation arising from the licensing agreement and, on the othef

the efficiencies stemming from Judge Pfaelzprevious experience with the Cabilly line of
patents. They also analyze the following fact{¥Plaintiffs’ choice of foum; (2) the location of
negotiations and execution of theense agreement; (&)e parties’ contacts with the respective
fora, including those relating tod®htiffs’ cause of action; (4) easnd access t@srces of proof;
(5) relative court congestion;)(G&miliarity with governing lawand (7) the availability of
compulsory process. Defendants take the positattiiese latter seven factors are, on balance,
neutral, while Plaintiffs argue that most of tlaetbrs weigh against transfehile the rest are in
equipoise. The Court concludesthwhether these seven factaan toward transfer or are in
equipoise is immaterial because, under tigividualized circumstances of this casegJones 211

F.3d at 498, they are due very little weigHthe factors central to the motion at bar are the foru

% To the extent these factors weigh anything, all are neutral biair two that slightly favor
transfer. Reviewing them in ond€1) Plaintiffs’ choice of form leans here, as always, against
transfer, but the Court signs this factor minimal weightlbause (a) the forum selection clause
means that Plaintiffs lacked a meaningful choice of forum and (b) the forum selection clause
obviously designed to benefit Genentech, who isdasthin the Northern District, rather than
Plaintiffs, who are based imdiana and New Jersey. (2) Tlbeation of the negotiation and
execution of the license agreement is due minwgadiht: though Plaintiffs present evidence that
the license agreement was at least partly negdt@and executed in this District, the Court
disagrees with Plaintiffs’ assertion that the liceageeement is “the origin of this lawsuit.” The
core of the Complaint is Plaintiffs’ attack on tBenentech-Celltech settlement. Plaintiffs analyZ
that settlement under the rubat(3) the contacts relating todtiffs’ cause of action, and the
Court finds that that factor slightly favors tragsf (4) The factor of ease and access to sources
proof is neutral: key witnesses are scatteredtlansi will have to travel to either forum, and
documents are physically present in both. Moredherphysical location alocuments is, in this
case, due minimal weight because those documents will be produced electroSieallgn Slyke
v. Capital One Banks03 F. Supp. 2d 1353, 1362 (N.D. Cal. 200(B) Relative court congestion
is a neutral factor: Defendants provide the avetages to trial for both Btricts, and Plaintiffs
provide the average times to dispias (which includes settled caseblt (a) the trial figures favor
transfer while the disposition figes disfavor it, and (b) the Coustunable to determine at this
time which statistic is more relevartbee Young v. Wells Fargo & C& 08-3735 SI, 2008 WL
5245894 (N.D. Cal. Dec. 17, 2008). (6) Familiantgh the governing law is a non-factor in
federal question cases wherelbfura are federal courts.g., CAL. PRAC. GUIDE FED. Civ. PRO.
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selection clause and judicial economy. The €oancludes that the likely gains to judicial
economy outweigh the presence of the liceaggeement’s forum selection clause.

The forum selection clause would carry more weight if it benefitted the party seeking t
enforce it. Here, however, the forum selection s#aiavors Genentech, which seeks transfer. T]
lessens the weight due tfegum selection clauseCf. Glaxo Grp. Ltd2010 WL 1445666, at *3
(“The Court affords little weight to [non-movasitargument that it is more convenient for
Defendants to litigate in this District when Defants have requestedttansfer this case.”);
Bristol-Myers Squibp2013 WL 3829599, at *5 (rejéng argument that Nortle District is more
convenient forum for “Genentechaits witnesses” where Genentesught transfer). Plaintiffs,
who are based out of state, have no especiakotion with either District except for the forum
selection clause. Plaintiffs argue that the fosglection clause was dradtéo provide both parties
to the license agreement “with the predictabitifyhaving any dispute arising out of the agreeme
heard in a forum familiar with patent cases, biepasavvy judges and under a set of prescribed
patent rules.” Opp’n (Dkt. No. 39) at 13. Tinay be so, but the description fits the Central
District as well. At oral arguménPlaintiffs challenged the premise that the forum selection cla
benefits Genentech, emphasizing language iclthese that purports tequire the Court to
construe the clause as if itthheen “drafted equally” by bothdgs. That language does not help
Plaintiffs, however, since equal drafting does not se&ely mean equal benefit. There is nothin
unusual about an equally drafted gant provision that benefits one side to the detriment of the
other; indeed, that is the essenteonsideration. Plaintiffsfiier no compelling reason to give theg
forum selection clause dispositive weight.

The factor of judicial efficiency, howeviedoes have such weight. “[Clourts have
consistently held that judicigconomy plays a paramount roletiying to maintain an orderly,

effective, administration of justice.Ilh re Vistaprint Ltd, 628 F.3d 1342, 1346 (Fed. Cir. 2010).

BEFORETRIAL Ch. 4-K, 8§ 4:753. Lastly, (Zthe availability of compulsorprocess factor is neutral
because both the Central and Northern Distri€alffornia may compel process within (and onlyf

within) the entire state of Californicsee Brackett v. Hilton Hotels Cor19 F. Supp. 2d 810, 821

(N.D. Cal. 2008) (citing Fed. R. Civ. P. 45(b)(2)(@uthorizing subpoena of witnesses anywher{
within state if state stateitso provides), Cal. CodevCiProc. § 1989 (so providing)).
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“Consideration of the interest of justice, whialludes judicial economy, may be determinative {
a particular transfer motion, even if the conveoeaof the parties and witnesses might call for a
different result.” Regents of the Univ. of California v. Eli Lilly & Cd.19 F.3d 1559, 1565 (Fed.
Cir. 1997). And in highly technical cases suclhés one, judicial economy favors transfer to a
court that has a working familiarityitl the background technology or scien&ee id.

Judge Pfaelzer has significant experience andifaity with the Cabilly line of patents.
The Court need not recite it ahlgth, as the parties are familiar with it and three other district
judges have already describedituman Genome Scienc@911 WL 2911797, at *1@laxo
Grp., 2010 WL 1445666, at *PBristol-Myers Squibp2013 WL 3829599, at *1-3. In this case,
where the convenience factors are due little weight, judicial economydedisve factor, and it
favors transfer.

The Court finds Plaintiffs’ arguments to thentrary unpersuasive. Plaintiffs argue that
Judge Pfaelzer’'s experience with the Cabilly patisritsverstated.” First, the Court disagrees.
Judge Pfaelzer has presided over Cabilly-relbtigetion for ten years, issued dozens of
substantive orders, and become, in her owrdgjaa “student” of aeast Cabilly 1. SeeRJIN Ex. A
at 4:3-5. Second, if the Court were to asstonéhe sake of argument that Judge Pfaelzer’s
experience had been overstated, it would not fotlwat the experience sklees have would fail to
yield significant judicial efficiencies.

Plaintiff also contends th&irbitux, which treats cancer, atite products at issue in Judge
Pfaelzer’s earlier Cabilly suits, which treat otheraees like rheumatoid arthritis, are sufficiently
different that any potential gains jirdicial efficiency are “illusoryat best.” Opp’n at 16-18. Not
so. The docket sheets from the earlier litigation show that Judge Pfaelzer has considered m{
different products. These earlexperiences provide a bank of expace on which Judge Pfaelzg
may draw if she presides oveetimstant litigation. Judge &flzer's experience with multiple
products and multiple Cabilly patents makes her more, not less, prepared to oversee the insf
litigation. The fact that Erhiix is different from the earliggroducts does not wipe away Judge

Pfaelzer’s familiarity with the background sooe required to understand the Cabilly patents
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themselves Cf. Bristol-Myers Squibl®2013 WL 3829599, at *4 (in traferring Cabilly case,
noting similarity between accused products andehpweviously considered by Judge Pfaelzer).

At oral argument, Plaintiffsuggested that Judge Pfaelzexperience with the Cabilly
patents is not recent enouighresult in efficiency gains. They cite for supdarte Verizon
Business Network Services I35 F.3d 559, 562 (Fed. Cir. 201@here the Federal Circuit
determined that a district court had erred inyileg a transfer primaril{pecause it had presided
over claim construction of the samdgoa in a case that had settleddima than five years” earlier.
The Court agrees that, in a proper case, @psimowing that a proped transferee judge’s
experience with a patent had grown stale, sxgerience may not weigh favor of transfer.
However, that is not the case hef@ontrary to Plaintiffs’ repremtation at oral argument that the
last of Judge Pfaelzer’s casetiled four years ago, Judge Pfaelzexperience is recent. The
fourth of Judge Pfaelzer’'s Cabilly casel&S settled in December 2012, less nine months ago.
The third,Glaxo Group settled in April 2012, and the seco@®ntocor in September 2010. Morg
to the pointJn re Verizondoes not treat settlement dates alas the determinative factor. Tine
re Verizoncourt was concerned that the lapse in tinoelel require the district court to “relearn a
considerable amount” as well asffiliarize itself withreexamination mateais” not previously
before it. 635 F.3d at 562. The relevant @nadhen, is whether the promise of increased
efficiency rings hollow. Here, the Court hasreason to suppose thatites. Judge Pfaelzer’'s
experience with the Cabilly patents is ooty broad, deep, and lengthy, but recent.

At oral argument, Plaintiffsuggested that Judge Pfaelzeesior status supplied grounds
to deny transfer. A district judge&enior status is natreason unto itself eny transfer. Indeed,
it is not an appropriate considgom at all, except insofar asbears on some other, recognized

factor, such as docket congestidag., Forrand v. Fed. Exp. CorpC07-4674 TEH, 2008 WL

276389 (N.D. Cal. Jan. 31, 2008) (denying motion to teansfpart because judge’s senior statug

and consequent “lower-than-average case loadfrakzed difference inlocket congestion that
slightly favored propasd transferee courtlpitney Bowes, Inc. v. Nat'l Presort, In83 F. Supp. 2d
130, 132 (D. Conn. 1998) (sam®Yurth Electronics Midcom, Inc. v. Digital Light, LL.CIV. 10-
1002, 2010 WL 2925381, at *7 (D.S.D. July 19, 2010determining that judicial efficiency
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weighed against transfer: “Indeex$ a judge on Senior Status, | nbave more than adequate tim

(4]

to try this case promptly.”)The Court has no reason to believatta transfer to a senior judge
would be inappropriate here.

Plaintiff urges this Court to follown re Zimmer Holdings, Inc609 F.3d 1378 (Fed. Cir.
2010), but that case is distinguishable.lnme Zimmer a Michigan plaintiff suing an Indiana
defendant sought to manufacture venue in theeEa&listrict of Texa®y opening a sham office
there. 609 F.3d at 1380-81. Even though the convenience factors heavily favored transfer, the
Eastern District denied the motitmtransfer to Indiana, stresgithat the Eastern District had a
case “involving the same patent, thensgplaintiff, and similar techtagy,” as well as the presence
of the plaintiff's office within the District.Id. at 1380 (internal quotation marks omitted). The
Federal Circuit reversed and ordetkd case transferred to Indiand. at 1381-82. The Federal
Circuit described the case as &a4sic” of venue gamesmanshipdadetermined that any gains to
efficiency were “negligible” because neithersksn District case hgatoceeded beyond “the
infancy stages of litigation.fd. at 1382. In this case, howeveupstantial gains to efficiency may
be reaped by transferring the litigation to @entral District, where Judge Pfaelzer has overseen
four previous Cabilly cases well into maturity. réfer, the chicanery that figured prominently in
the Federal Circuit’s analysis doed appear in this case’s recorbh re Zimmeris inapposite.

Equally unavailing are Plaintiffs’ citations three district court cases where motions to
transfer were deniedSeeOpp’n at 21-22 (citindVledimmune, LLC v. PDL Biopharma, In€. 08-
5590 JF HRL, 2009 WL 1011519 (N.D. Cal. Apr. 14, 20@)nnecTel, LLC v. Cisco Sys., Inc.
2:04-CV-396, 2005 WL 366966 (E.D. Tex. Feb. 16, 2005Y) Med., Inc. v. Rymed Technologies,
Inc., CIV. A. 07-468-JJF, 2008 WL 205307 (D. Del. Jan. 23, 2008)pDh Biopharma Judge
Fogel of this Court denied a motion to trarssought largely on thground that the proposed
transferee venue had already presided over litigatiateceto patents before the transferor court
Judge Fogel determined that the “location ofaiarkey witnesses” and “California state law
issues” counterbalanced the transferee cofatrsliarity with the patents. 2009 WL 1011519, at
*3, *3 n.7. Those counterbalancing factarse not present in this case. GonnecTelthe district

court found that any gains to judicial efficiency resulting from transfer would be “minimal, and
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possibly non-existent.” 2005 W266966, at *4. This Court hagehdy found that the gains to
judicial efficiency in this case wilikely be substantial. LastlyCU Medicalapplied Third Circuit
case law giving “paramount” importance to thegance of a forum selection clause. 2008 WL
205307, at *2 (citingshutte v. Armco Steel Corg31 F.2d 22, 25 (3d Cir. 1970)). This Court ha
already determined that the forum selection clédnese is due less weighébtause it benefits one o
the parties seeking transfer. Plaintiffs’ authositiéfer no persuasive reason to deny the motion
transfer.
IV. CONCLUSION

For the foregoing reasons, the Court herER)NSFERS this case to the United States
District Court for the Central Digtt of California. Pursuant tGivil Local Rule 3-14, transfer
shall become effective fourteen (14) days fittv signature date ofithOrder. Defendants’
motion to dismiss and Plaiff§8’ motion to seal are herelyeNIED wITHOUT PREJUDICE to
refiling in the Central District.

This Order terminates Docket Nos. 19, 24, 38, and 47.

T 1SS0 ORDERED.

Dated: August 13, 2013
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