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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ROBIN REESE,
Case No. 13-cv-00947-YGR

Plaintiff,
V. ORDER DENYING DEFENDANTS' M OTION
TO DISMISS
ODWALLA , INC.,ETAL.,
Re: Dkt. No. 87

Defendants.

Plaintiff Robin Reese bringsithputative class action agaimefendants Odwalla, Inc. and
the Coca-Cola Company alleging that certaidefendants’ products halabels that do not
comply with the requirements of the fedefaod, Drug, and Cosmetics Act (“FDCA”"), as
adopted by the California Sherman Food, Drug, argh@tic Law, Cal. Health & Safety Code
section 109878t seq(“Sherman Law”). (Dkt. No. 1, “Comp) Plaintiff alleges seven claims
under California law: three claims for violatioofsthe California Unfair Competition Law, Cal.
Business & Professions Code section 17200, basedl onlgwful, (ii) unfair, or (iii) fraudulent
conduct; two claims for violations of the Calihia False Advertising Law, Cal. Business &
Professions Code section 17500, based on (iv) ndisigaand deceptive advertising or (v) untrue
advertising; (vi) violation of the California Camsier Legal Remedies Act, Cal. Civ. Code sectio
1750et seq. (vi) misrepresentation of goods to congus) and (vii) quasi-contract relief based

upon an unjust enrichment theory.
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Previously, the Court stayed the instant action on primary jurisdiction grounds, pending th

Food and Drug Administration’s (“FDA”) review of the propriety of manufacturers’ use of the
term “evaporated cane juice” (“ECJ"), but did neach the issue of preemption. (Dkt. No. 60.)
The Court dissolved the stay on July 27, 2016 #fief=DA issued its guidance on the ECJ issus
and the Court directed defendants to file their motion to dismiss in light of the FDA'’s publicat

Now before the Court is defdants’ renewed motion to disss plaintiff’'s complaint.
(Dkt. No. 87.} Plaintiff has responded and defenddratse replied. The Court previously
vacated the hearing on defendamisition finding the same to lag@propriate for decision without
oral argument. (Dkt. No. 96.)

Having carefully considered the pleadings and the papers submitted on this motion, th
CourtDENIES defendants’ motion to dismiss.

l. LEGAL STANDARD

Pursuant to Federal Rule of Civil Procegld2(b)(6), a complaint may be dismissed for

failure to state a claim upon which relief may barded. Dismissal for failure to state a claim

under Rule 12(b)(6) is proper ifdle is a “lack of a cognizablegal theory or the absence of

! The Court adopts its “Summary of Allegatiditsits previous order staying the instant
action (Dkt. No. 60), and dissses relevant additionakta below, as necessary.

2 The parties have each submitted numedmesiments for judicial notice in connection
with the motion and opposition. Defendants’ reqdi@sjudicial notice (Dkt. No. 88) includes the
following: (i) Ex. A, FDA'’s Draft “Guidance fomdustry: Ingredients Eclared as Evaporated
Cane Juice” (2009) (“2009 Draft Guidance”); @¥. B, FDA’s Final “Guidance for Industry:
Ingredients Declared as Evaporated CaneeJR016) (“2016 Final Guidance”); (iii) Ex. C, FDA
Notice Reopening of Comment Period (“2014 Notjc@t/—vii) Exs. D—G, copies of pre-2014
Odwalla food labels; (viii—xi) Exs. H-K, copies afirrent Odwalla labels; (xii) Ex. L, FDA Fact
Sheet regarding FDA Good Guidance Practiced;(&iii) Ex. M, FDA publication entitled
“Proposed Regulations and Draft Guidances.”

Plaintiff's request for judiciahotice (Dkt. No. 92-1) includake following: (i) Ex. A, the
operative complaint in this action; (ii) Ex. Banscript of the hearg held in this action on
September 24, 2013; (iii) Ex. C, 2009 Draft Gande; (iv) Ex. D, 2014 Notice; (v) Ex. E, 2016
Final Guidance; (vi) Ex. F, November 2004 WaLetter to Upscale Foods, Inc.; (vii) Ex. G,
April 2008 Warning Letter to Hato Potrero Fanmg.; (viii) Ex. H, Pdicy Letter dated May 8,
2000; (ix) Ex. I, Policy Letter dated March 9, 2002 Ex. J, July 2012 Warning Letter to Bob’s
Red Mill Natural Foods, Inc.; (xi) Ex. K, Gaber 2012 Warning Letter to Hail Merry, LLC; (xii)
Ex. L, Order,Saeidian v. The Coca-Cola Compahip. 09-CV-6309-SJO-JPR (C.D. Cal. July 6,
2015).

The CourtGRANTS the parties’ request for judicial no#i, but does not agoethe truth of
any matters asserted in such documents. Thet@ives such documents their proper evidentia
weight.
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sufficient facts alleged undercagnizable legal theory.Conservation Force v. Salaz&46 F.3d
1240, 1242 (9th Cir. 2011) (citirBalistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th Cir.
1988)). The complaint must plead “enough factsdtesa claim [for] relief that is plausible on its
face.” Bell Atl. Corp. v. Twomb\550 U.S. 544, 570 (2007). Aatin is plausible on its face
“when the plaintiff pleads factual content thibas the court to draw the reasonable inference
that the defendant is liabter the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678
(2009). If the facts alleged do not support a redseriaference of liability, stronger than a mere
possibility, the claimmust be dismissedd. at 678—79see also In re Gilead Scis. Sec. Liti36
F.3d 1049, 1055 (9th Cir. 2008) (stating that a courbtgequired to accept as true “allegations
that are merely conclusory, unwarranted déduas of fact, or unreasonable inferences”).
“Federal Rule of Civil Procedure 8(a)(2) recps only a ‘short and plain statement of the
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of
what the . . . claim is and the grounds upon which it resti8vdmbly 550 U.S. at 554-55
(quoting Fed. R. Civ. P. 8(a)(2))lferation in original). Even unde¢he liberal pleading standard

of Rule 8(a)(2), “a plaintiff’'s obligation to providbe grounds of his entitlement to relief require$

more than labels and conclusions, and a formuéanitation of the elements a cause of action
will not do.” Twombly 550 U.S. at 555 (citinBapasan v. Allain478 U.S. 265, 286 (1986)
(internal brackets and quotation marks omittedl)e Court will not assume facts not alleged, ng
will it draw unwarranted inferencesgbal, 556 U.S. at 679 (“Determining whether a complaint
states a plausible claim for relief [is] a contsgecific task that requirgle reviewing court to
draw on its judicial expegnce and common sense.”).
. STATUTORY FRAMEWORK UNDER THE FDCA

Plaintiff's claims are state law claims based on the Sherman Law’s incorporation of th
FDCA's labeling requirements relat¢o standards of identity and use of an ingredient’s commc
and usual nameSeeCal. Health & Safety Code § 11010@\('food labeling rgulations and any
amendments to those regulations adopted pursoidiné federal act, iaffect on January 1, 1993,
or adopted on or after that dateall be the food labeling regulatioofthis state.”). Importantly

here, federal law completely displaces any non-identical requirements in the areas covered [
3
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federal requirements. 21 U.S.C. § 343-1(a)(1)9&¢; als®21 C.F.R. § 100.1(c)(4). Thus, the
FDCA, as amended by the Nutrition Labelargd Education Act of 1990 (“NLEA”"), is the
operative statute in this matte8ee Wilson v. Frito-Lay N. Am., In861 F. Supp. 2d 1134, 1139
(N.D. Cal. 2013).

“Generally, food is misbranded und&l U.S.C. section 343(a)(1)‘ifs labeling is false or
misleading in any particular.”ld. at 1140. Relevant to the instant action, the following
regulations have been promulgated to defwhen certain terms can and cannot be used in
describing ingredients on food labels: Fitlse regulations defingucrose by its chemical
composition and explain that suceds “obtained by crystallizatidinom sugar cane or sugar beet
juice that has been extracted by pressing or ddfydhen clarified and evaporated.” 21 C.F.R. §
184.1854. The regulations further require that agyadients that fall within the definition of
“sucrose” must contain the designation “sugarfood labels. 21 C.F.R. § 101.4(b)(20) (“For
purposes of ingredient labeling, ttegm sugar shall refer to sucrose, which is obtained from sug
cane or sugar beets in accordance with the pians of § 184.1854 of this chapter.”). Second, tk
regulations also define that “p@” as an “agueous liquid expressgdextracted from one or more
fruits or vegetables, purees of the edible portminene or more fruiter vegetables, or any
concentrates of such liquid puree.” 21 C.F.R. 120.1(a).

Plaintiff's claims here are based on allegatithra the ingredient kzeled as ECJ falls not
within the “juice” designation buiather under the definition for “stase.” Thus, plaintiff argues,
the use of the term “juice” to describaid ingredient is false and misleading.

1. DiscussION

Defendants move to dismiss the complaint on the following grounds: (i) the California
Sherman Law incorporates only binding FDA food labeling regulations, of which there was n
at the time of the alleged violations; (ii) feddeav expressly preempgstions seeking to impose
requirements that federal law did not imposthattime of the purchases; and (iii) plaintiff's
claims for injunctive relief should be dismiglsgecause the defendants have already ceased th¢

behavior in question. The Court addresses each, in turn.
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A. California Sherman Law’s Incorpor ation of Binding Regulations

Defendants first argue that the CaliforniseBhan Law, upon which plaintiff's claims are
founded, incorporates only binding federal fodaeling regulations. He, defendants contend,
plaintiff predicates her clais against defendants on 2009 Draft Guidance issued by the FDA,
which was, by definition, not binding.On such basis, defendants conclude that plaintiff has na
claim because the Sherman Law did nobnporate the 2009 Draft Guidance.

Plaintiff does not dispute th#te 2009 Draft Guidance is nddnding. Rather, plaintiff
argues that her claims are based on then-existdegdestatutes and regtitans that preclude the
use of the term ECJ to descritbe ingredient in defendants’ prodsic Specifically, plaintiff notes
that federal regulations requireatt[flor purposes of ingrediertbeling, the term sugar shall
refer to sucrose, which is obtained from suggre or sugar beets in accordance with the
provisions of § 184.1854 of this chapter.” 2F®. 8 101.4. Thus, plaintiff contends, whether
the 2009 Draft Guidance is incorporated into the Sherman Law is irrelevant because her clai
based on regulations which were merghbyrified by the 2009 Draft Guidance.

The Court agrees. Defendants’ argument is based upon a mischaracterization of plai
position. Plaintiff is claiming that the previouglyomulgated regulations already made it illegal
for defendants to label the ingredients in theidpick as ECJ, rather thas “sugar.” Thus, while
plaintiff believes that the 2009 Draft Guidance islative of such position, plaintiff's claims are
not based on the same. Accordingly, the Cbanies defendants’ motion to dismiss on this
ground.

B. Federal Preemption

The crux of defendants’ motion to dismisshat federal law here expressly preempts

plaintiff's claims. The FDCA, as amended by tieEA, provides that: ‘N]Jo State or political

subdivision of a State may directly indirectly establish under amythority or continue in effect

3 Specifically, the 2009 Draft Guidance indicatkélt the use of the term ECJ violates
“current policy” and that “sweetens derived from sugar cane gyrshould not be declared as
‘evaporated juice’ because that term falsely gstgythat the sweetenen® juice.” (Dkt. No. 88-
lath.)
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as to any food in interstate commerce (1) agyirement for a food which is the subject of a
standard of identity established @ndection 341 of this title that mot identical toesuch standard
of identity or that is not identical to the requirarhef section 343(g) of this title.” 21 U.S.C. §
343-1(a)(1) “Courts in this district generalljnd express preemption under the FDCA only
when: (1) the FDA requirements witespect to a particular foodokal or package is clear; and (2)
the product label or package ssuie is [in] compliance with that policy, such that plaintiff
necessarily seeks to enforce requiremenexaess of what the FDCA, NLEA, and the
implementing regulations requirelVie v. Kraft Foods Glob., IncNo. 12-CV-02554-RMW,

2013 WL 685372, at *8 (N.D. Cal. Feb. 25, 2013). €Doh bases, defendants argue that, becad

the FDA’s guidance on the use of the termJE&@ly became final only August 2016, there were

no laws prohibiting its use prior to the issuantéhe 2016 Final Guidance. Thus, the retroactive

imposition of such prohibition would amount to an imposition of non-identical labeling
requirements and would therefore be preemp&sk Wilson961 F. Supp. 2d at 1147 (finding
that retroactive application 6DA’s clarification of an atiguous regulation would offend due
process)Peterson v. ConAgra Foods, Indlo. 13-CV-3158-L, 2014 WL 3741853, at *4 (S.D.
Cal. July 29, 2014) (finding that federal law preéaapstate claims based on labels prior to FDA
clarification on labeling requirement&g¢kler v. Neutrogena Corp238 Cal. App. 4th 433 (2016).
Plaintiff counters that neidr the 2009 Draft Guidance nor the 2016 Final Guidance
announced a new policy or departtnan previously established law. Rather, plaintiff argues it
was clear throughout that federal regulations predule use of ECJ to describe the ingredient
defendants’ products, whi@laintiff alleges was essentially sucro§ee Samet v. Procter &
Gamble Cq.No. 12-CV-1891-PSG, 2013 WL 3124647, at(k8D. Cal. June 18, 2013) (“While

it may be true that the FDA is developing a specdgulation on this issue, there is already an

* Section 343(g) provides that a food shall'tbeemed to be misbranded” if “it purports to
be or is represented as a foodvidnich a definition and standard of identity has been prescribec
by regulations as provided by section 341 of this, titfdess (1) it conforms to such definition ang
standard, and (2) its label bears the name dioib@ specified in the definition and standard, and
insofar as may be required by such regulatibtmscommon names of optial ingredients (other
than spices, flavoring, and coilag) present in such foods.”
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FDA regulation governing the use of evaporatade juice as an ingredient. 21 C.F.R. 168.130
requires that ‘[tlhe common or udueame of a food’ shall be usédl ‘identify or describe, in as
simple and direct terms as possible, the basiag@atithe food or its @racterizing properties or
ingredients.’ . . . This is sufficient to proceed no matter what final guidance may be issued by
agency.”);lvie, 2013 WL 685372, at *12 (finding that, at I¢éas of the 2009 Draft Guidance, the
FDA'’s position on ECJ was cleak)erdebaugh v. Blue Diamond Growelp. 12-CV-2724-
LHK, 2013 WL 5487236, at *8-9 (N.D. Cal. Oct.2913) (finding no preentn where plaintiff
“seeks to state claims that the term [ECJ]atie$ the explicit requineents of [the federal
regulations]” because “such claims are identicdederal regulations,” regardless of the 2009
Draft Guidancef. The Court agrees and finds that ptif's claims are not preempted by the
FDCAZS A closer analysis of the 2009 Draft Guidartte, FDA’s decision to reopen its review of
ECJ, and the 2016 Final Guidancénistructive in this regard:

In 2009, the FDA published the 2009 Drafti@ance noting that it was “FDA’s current
policy [] that sweeteners derived from sugar csyrep should not be declared as ‘evaporated
cane juice’ because that term falsely suggeststibegweeteners are juice.” (Dkt. No. 88-1 at 5.
The FDA further explairngthat sugar cane products existfimany different forms, ranging from
raw sugars and syrups to refined sugar ankhsses,” and that such products “with common or
usual names defined by regulation are sugaCfZR 101.4(b)(20) and cas@up (alternatively
spelled ‘syrup’) (21 CFR 168.130).1d( at 6.) On such basis, tR®A concluded that “[b]ecause

cane syrup has a standard of identity defibg regulation in 21 CFR 168.130, the common or

®> Defendants argue that the Court poersly found that the FDA'’s position on ECJ was
unsettled and no uniform enforcement standardylkafeen determined, and that such finding is

therefore the law of the case and should not be tisturbed. (Dkt. No. 60 at 3—4.) However, the

Court did not specifically addss, in its order staying th&ction, plaintiff's argument that,
notwithstanding a lack of speafguidance on ECJ, clear FDA regtibns had been violated.
(See id. Rather, the Court stayélde action noting only thany “final pronouncement by the
FDA in connection with that process almost aaeiyawould have an effect on the issues in

litigation here.” [d. at 8.) Such does not amount to a findingt defendants did not, or could not

have, violated then-esiing FDA regulations.
® Because the Court finds that plaintiff's claims are not preempted here, the Court ne

address plaintiff's alternative arguments thatitgsms based on the “false and misleading” natun
of the labels rather than the “unlawful” negwof the labels would nevertheless survive.
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usual name for the solid or dried formaaine syrup is ‘dried cane syrup.'fd(at 8.) The FDA
further stated that it considersthse of ECJ as “false and neistling under sectn 403(a)(1) of
the Act . . . because they fail to reveal biasic nature of theobd and its characterizing
properties.” [d.)

On March 5, 2014, the FDA published notice tih&tas reopening its review of the ECJ
issue. The notice stated: “We have not reaethiohl decision on the common or usual name fc
this ingredient and are reopagithe comment period to requéstther comments, data, and
information about the basic nature and charautg properties of theagredient sometimes
declared as ‘evaporated cane juice,” how thigedient is produced, and how it compares with
other sweeteners.” (Dkt. No. 88-3 at 2.) Whglgards to this issue, the FDA specifically
requested comments addressing how ECJ was mctoudéd and how such method was different
from that of other sweetenerdd.(at 3.) The FDA further ated that the draft guidance
“explained that, because cane syrup has a staofladdntity defined by regulation in 21 CFR
168.130, the common or usual name for the soldkied form of cane syrup is ‘dried cane
syrup.” (Id. at 2-3 (also noting that such sweetsrage not “juice” as defined in 21 CFR
120.1(a)).) In other words, although the FBéeded further guidance on ECJ’s chemical
structure and manufacturing presdo determine the proper name for the ingredient, the FDA
confirmed its view from 2009 that the use of “juide’describe the ingredient was, in any event,
misleading.

The FDA released its final guidance in Wi2016. (Dkt. No. 88-2.) In the 2016 Final
Guidance, the FDA concluded that ECJ should not be used “because that term does not acc
describe the basic nature of the faodl its characteriag properties.” Ifl.) In so finding, the

FDA explained thus:

In FDA'’s view, the common or usual name for the ingredient currently labeled as
‘evaporated cane juice’ includes the tésmgar’ and does not include the term
‘juice.” The basic nature of the irggtient is that it is a sugar and its

characterizing property is that of aemtener. FDA's food labeling regulations
provide that sucrose obtained from sugane or sugar beets in accordance with

21 CFR 184.1854 shall be referred tosagyar’ in ingredient labeling (21 CFR
101.4(b)(2)). Section 184.1854(@gscribes sucrose agtbubstance ‘obtained by
crystallization from sugar cane or sugeet juice that has been extracted by
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pressing or diffusion, theclarified and evaporated Based on the numerous
comments indicating that the ingredientldeed as ‘evaporated cane juice’ is
produced in this manner, it followsaththe common or usual name for the

product should be or include ‘sugai’s discussed in the Background section,
current names that are used for several other sweeteners made from sugar cane
(e.g., turbinado sugar, demerara sugad, muscovado sugar) are names that have
been established by common usage. In @athnce, the basic nature of the food
is described by use of the term ‘sugdfDA would not object to the addition of
one or more truthful, non-misleading descriptors before the common or usual
name ‘sugar.” Such a descriptor, whiduld be a coined term, could be used to
distinguish the ingredient from white sugar and other sugars on the market by
describing characteristics such as seucolor, flavor, or crystal size.

(Dkt. No. 88-2 at 8.) From thigcord, it appears that the FDA merely confirmed that ECJ fit th
definition for sucrose undehe regulations, and, therefore, negdo be labeled as “sugar.”
Defendants’ citation to the decisionsRetersorandWilsondo not persuade. Both
PetersorandWilsonaddressed regulationdated to labeling certaifoods with the designation,
“No MSG.” Peterson2014 WL 3741853, at *MVilson 961 F. Supp. 2d at 1138Plaintiffs’
claims in both cases were predicatedl@nFDA’s publication in November 2010 of a
clarification on the Questions and Answerstisecof their website that any food with any
ingredient that “natutly contains MSG cannot claim ‘No MSGeven if the manufacturer did
not include additional MSGSee Petersqr2014 WL 3741853, at *3. Prido that, the courts
found that the regulations were ambiguous agttether “No MSG” applied to situations where
the product contained ingredients thartiselves naturally contained MSGee idat *4. On
such bases, tieetersorandWilsoncourts found that the retactive application of the
clarification would offend due pcess, and therefore, found teath claims were preempted by

federal lan?

" Defendants also cited a Calihia appeals court decisionfitkler. However, such case
is inapposite to the case at hand.Etker, plaintiffs based liability on a proposed rule from 1993
that had never become effectiiecker, 238 Cal. App. 4th at 456. It was not until December 20
that the FDA officially banned the use adrtain terms on sunscreen packagilty.at 455-56.
On that basis, the court found tipddiintiffs’ claims were preempted.

8 Additionally, Petersorspecifically acknowledged thtte clarification posted on the
FDA'’s Questions and Answers website was sidfit to provide notice to manufacturers
regarding the limits of the use# the “No MSG” designationPeterson2014 WL 3741853, at *4.
Defendants provide no reason here why the D@ Guidance, which arguably bears more
weight than a “Questions and Answers” stagathon the FDA'’s website, is not sufficient to
provide notice to manufacturers rediag the impropriety of the term ECJ. Thus, at the very
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However, it would produce perverse resulisify time the FDA issues statements or
guidance, such would erase liability for corparasi which violated the regulations prior to the
issuance of the same. Such results are rigihtiyed to situations in which the regulated
community lacked any guidance as to theaming of ambiguous statutes or regulatibrtéere,
plaintiff has argued that there are standardlegiguns proscribing the keling of “ECJ” based on
its chemical composition and the procedsesvhich it is manufactured. The FDA's
administrative actions between 2009 and thegmtasiay be probative of the lawfulness or
unlawfulness of defendants’ actiotigring the relevant time periodHowever, it does not appear
to the Court that plaintiff's claims al®sedon any clarifications or new regulations published by
the FDA in 2016. The 2016 Final Guidance merely confirmed that ECJ met the definition for
sucrose already in the federal regulations, and, thad to abide by thabeling requirements set
forth for sucrose. Thus, the Court finds thitintiff's claims are not preempted by the FDCA,
and, accordinglyDeNIES defendants’ motion to dismiss on this ground.

C. Claims for Injunctive Relief

Defendants then argue that piiEif's claims for injunctiverelief should be dismissed as
moot because they have ceased the use of E@wriabels and are hceasonably likely to
resume the use of the santd&ee Outdoor Media Grp., Inc. v. Beaum&6 F.3d 895, 902 (2007)
(finding claims for injunctive regef moot where plaintiff cow not show “that the challenged
conduct continues”). Relevant to the instanioag the Ninth Circuit has held that a “policy
change not reflected in statutory changes or avehanges in ordinances or regulations will not
necessarily render a case moot, butaty do so in certain circumstance®dsebrock v. Mathjs

745 F.3d 963, 971 (9th Cir. 2014) (imaf citations omitted). The cdwrxplained that it was less

least, the regulations with regards to the ude@} were clear as ofdéhissuance of the 2009 Draft
Guidance.See Ivie2013 WL 685372, at *12 (finding that, lebst as of the 2009 Draft Guidance
the FDA'’s position on ECJ was cleaffhat the FDA required furthstudy as to the exact terms
that could be used is separate from thetermination in 2009 &t ECJ was improper.

® The Court also notes thatlaast two other courts have allowed similar ECJ claims to
proceed, after the issuance of the FDA’s 2016 Final Guida®ee.Swearingen v. Santa Cruz
Nat., Inc, No. 13-CV-4291-SI, 2016 WL 4382544k, *5—7 (N.D. Cal. Aug. 17, 2016figy V.
Lifeway Foods, In¢.No. 13-CV-4828-TEH, 2016 WL 4364225,*§t(N.D. Cal. Aug. 16, 2016).
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inclined to find mootness where the new policyldde easily abandoned in the future and that
the ultimate question is “whethtre party asserting mootneélas met its heavy burden of
proving that the challenged conduct cannasomably be expected to recurld. (citation

omitted). Here, plaintiff previously conceded2@15 that defendants have changed their labels
and have renamed ECJ as “cane sugar” (D&t.70), and defendants have attached several
judicially noticeable exhibits showing theroent labels for several of their producte€¢DJN

Exs. H-K). Importantly, defendants argues tbsuance of the 2016 Final Guidance makes it
absolutely clear that the disputed conduct naolt resume, thereby warranting dismissal of the
injunctive relief claims.

Plaintiff contends that defendis have failed to meet their heavy burden to demonstrate
that such wrongs will not be repeated. Tloei€ agrees, and finds the court’s decisioAstiana
v. Ben & Jerry’s Homemade, IndNos. 10-CV-4387-PJH, 10-CV-4937-PJH, 2011 WL 2111796
(N.D. Cal. May 26, 2011) instructive. Facsdh an analogous question where defendants
voluntarily ceased their use of the term “all natural” on their labels, the costianarefused to
dismiss as moot plaintiffs’ alms for injunctive relief.ld. at *12—13. The court explained that
while it was true that defendamo longer used the term, the “dahility of injunctive relief
cannot be determined until the partiesdndeveloped the factual recordd. The court found no
prejudice in so doing because if defendantsdwadpletely ceased its use of the challenged
practices and had no intention to resumestirae, there would be “nothing to enjoirid.
Similarly here, although the Couras taken judicial notice shavg defendants’ use of “cane
sugar” on several labels, furthdevelopment of the fagal record is necessary to determine the
availability of injunctive reliehere. Accordingly, the CouiENIES defendants’ motion to
dismiss plaintiff’'s claims for injunctive relief.

V. CONCLUSION
For the foregoing reasons, the CdDeENIES defendants’ motion to dismiss.
The CourtSeTs a case management conferenceMonday, March 27, 2017at2:00 p.m.

in the Federal Building, 1301 Clay Stre®gkland, California, Courtroom 1. Byarch 20,
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2017, the parties must file a joint case management statement in compliance with the Civil L
Rules of the Northern District of Cldrnia and this Court’'s Standing Order.

This Order terminates Docket Number 87.

WW

U YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

T 1SS0 ORDERED.

Dated: February 13, 2017
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