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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

Potter Voice Technologies LLC, Case No. 4:13-cv-01710-CW
Plaintiff, PROTECTIVE ORDER REGARDING THE
DISCLOSURE AND USE OF DISCOVERY
V. MATERIALS
Apple Inc.,
Defendants.

Plaintiff Potter Voice Technologies LLC Rfaintiff’) and Defendant Apple Inc.
(“Defendant”) anticipate that documents, testny, or information comtining or reflecting
confidential, proprietary, trade @et, and/or commercially sensiivnformation are likely to be
disclosed or produced during tleurse of discovery, initiatlisclosures, and supplemental
disclosures in this case. Accordingly, the Partequest that the Cowtter this Order setting
forth the conditions for treating, obtaig, and using such information.

Pursuant to Rule 26(c) of the Federal RaE€ivil Procedure, the Court finds good cause
for the following Protective Order Regardingtbisclosure and Use Bfiscovery Materials

(“Order” or “Protective Order”).

1. PURPOSES AND LIMITATIONS

€) Protected Material designated undertdrens of this Praictive Order shall
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be used by a Receiving Party solely for this casd, shall not be used directly or indirectly

any other purpose whatsoever, including but noitdéidhto use in other unrelated litigations,

for business purposes, or use for patent prosecution or for providingistiadéent prosecution

advice, other than specifitglprovided for herein.

(b) The Parties acknowledge that th@@rder does not confer blank
protections on all disasures during diswery, or in the course ahaking initial or supplements:
disclosures under Rule 26(a). Dgstions under this Order shall be made with care and shg
be made absent a good faith belief that the det@dnanaterial satisfies the criteria set fo
below. If it comes to a Producing Party’s atiemtthat designated material does not qualify
protection at all, or does nqualify for the level of protectio initially asserted, the Producir
Party must promptly notify all Receiving Fag that it is withdrawing or changing t
designation.

(©) Nothing in this Order shall be constd to require a party to produce
disclose documents or information not otheemequired to be produced under the applic
rules or orders of this Court. Prodionn of “CONFIDENTIAL,” “CONFIDENTIAL —
OUTSIDE ATTORNEYS’ EYES ONLY,” or*CONFIDENTIAL — OUTSIDE ATTORNEYS’
EYES ONLY — SOURCE CODE” documents or infeation under this Ordeshall not prejudice
the right of any party making that production or tlisare to maintain th#ade secret status
confidentiality of that information in other contexts. Moreover, nothing in this Order cre
presumption or implies that information designated as Protected Material actually const

trade secret, is proprieta or is otherwise protectable information.

2. DEFINITIONS

(@) “Discovery Material” means all itesnor information, including from an
non-party, regardless of the mech or manner generated, stbreor maintained (including
among other things, testimony, trangts, or tangible things) #t are produced, disclosed,
generated in connection witliscovery or Rule 26(aisclosures in this case.

(b) “Outside Counsel” means (i) attorneys at law firms who are of record

Party or who appear on the pleadings as codasal Party, who are not grioyees of any Party
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and (ii) partners, associatesypport personnel, technical advisoparalegals, consultants, legal

secretaries, legal clerks, amtlaff employee by such couns@@xcluding Outside Expert or

Consultant) working in connection with thisseaand to whom it iseasonably necessary
disclose the information for this litigation.

(c) “Patents-in-suit” means U.S. Patent No. 5,729,659, and any other
asserted in this action, as wels any related patents, patemplications, provisional pate

applications, continuatits, and/or divisionals.

(d) “Party” means any party to this case;luding all of its officers, directors,

employees, consultants, retained expants, Outside Counsehd their support staffs.

paten

nt

(e) “Producing Party” means any Partyrayn-party that discloses or produces

any Discovery Material in this case.

() “Protected Material” means any DiscoyeMaterial that is designated
“CONFIDENTIAL,” “CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY,” or
“CONFIDENTIAL - OUTSIDE ATTORNEYS’ EYES ONLY - SOURCE CODE,” as provid
for in this Order. Protected Material shall motlude: (i) advertising materials that have b
actually published or publi disseminated; and (inaterials that show on their face they h
been disseminated to the public.

(9) “Receiving Party” means any Party wheceives Discovery Material fro
a Producing Party.

(h) “Source Code” means computer code, scripts, assembly, object

source code listings and descriptions of source code, objectlistidgs and descriptions

object code, and Hardware Degtion Language (HDL) or Registdiransfer Level (RTL) files

that describe the hardware dgsof any ASIC or other chip.

0] “Outside Expert or Consultant” sthahean any outside person (and th
support personnel) who is not an employee of yRand who is identified as an expert wh
opinions may be presented at trial of this casewho is retained or specially employed
anticipation of litigation or preparation for triahéh who is not expected to be called as a wit
at trial, including but not limited to a proposedpert witness with whom counsel may deerj
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necessary to consult concerningchinical, financial, or otheaspects of this case for the

preparation of trial thereof. This term islie construed within the meaning of Fed. R. Civ.

26(b)(4)(a)-(b).

3. COMPUTATION OF TIME

The computation of any period of time pralsed or allowed by this Order shall be

counted in actual calendar days.

4. SCOPE

(@) The protections conferred by this Ora®ver not only Discovery Materi

=

governed by this Order as addressed herein,atsd any information copied or extracted

therefrom, as well as all copies, excerpts, sun@saor compilations thereof, plus testimony,

conversations, or presentations bytiea or their counseh court or in othesettings that migh

reveal Protected Material.

(b) Nothing in this Protective Order alh prevent or restrict a Producing

[

Party’s own disclosure or use ib$ own Protected Material f@any purpose, and nothing in this

Order shall preclude any ProduciRgrty from showing its Protectddaterial to an individual
who prepared the Protected Material.

(c) Nothing in this Order shall be constd to prejudice anParty’s right tg

use any Protected Material in court or in anurediling with the consent of the Producing Party

or by order of the Court.
(d) Nothing in this Order shall preveatParty from seekp the production g
other Parties’ Protected Material through eittier consent of the Producing Party or by orde

the Court upon a showing of good cause.

(e) This Order is without prejudice to thght of any Party to seek further jor

additional protection of any DiscoweMaterial or to modify thiOrder in any way, including
without limitation, an order that certain matter not be produced at all.

5. DURATION

Even after the termination of this cases ttonfidentiality obligaons imposed by this
Order shall remain in effect until a Producing PPagrees otherwise in writing or a court order
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1 | otherwise directs.
2 6. ACCESS TO AND USE OF PROTECTED MATERIAL
3 €) Basic Principles. All Protected Materishall be used solely for this case
4 || or any related appellate procesgl and not for any other purgosvhatsoever, including without
5 || limitation any other litigation, patent proseauti or acquisition of orby any Party, patent
6 | reexamination or reissue proceeding, or any business or competitive purpose or functio
7 | Protected Material shall not kdistributed, disclosed or madevailable to anyone except |as
8 | expressly provided in this Order.
9 (b) Patent Prosecution Bar. Absent Whgtten consent of the Producing Party,
10 || any person who receives one or more it@g@signated “CONFIDENTIAL,” “CONFIDENTIAL
11 | — OUTSIDE ATTORNEYS' EYES ONLY” offCONFIDENTIAL — OUTSIDE ATTORNEYS’
12 | EYES ONLY — SOURCE CODE” shall not be inved, directly or indiretly, in any of the
13 | following activities: (i) advisag on, consulting on, preparing,osecuting, drafting, editing,
14 | and/or amending of patent applications, specificestj claims, and/or responses to office actipns,
15 | or otherwise affecting the scope of claims patents or patent applications relating to |the
16 | functionality, operationand design of systems or methdds voice recognition and/or speech
17 | analysis for applications inclutj, but not limited to, voice contreli computing (generally or as
18 | described in any patent in suit), before angeign or domestic agency, including the United
19 | States Patent and Trademark Office; and f{li¢ acquisition of patents (including patent
20 | applications), or the rights to any such patentpatent applications witthe right to sublicense,
21 | relating to the functionality, opation, and design of systems or methods for voice recognition
22 | and/or speech analysis for applications including, but not limited to, voice controlled computing
23 | These prohibitions are nohtended to and shalot preclude counsel dm participating in
24 | proceedings on behalf of a Padyallenging the validity of any patg and these prohibitions are
25 | not intended to and shall not preclude counsePlaintiff from participating in reexaminatiop,
26 | inter partes review, covered busas method review, oeissue proceedings tiefend the validity
27 | of any challenged patent, but counsel for Pldimi&y not participate ithe crafting of amended
28 | claims in any such proceedings. Thegeohibitions shall begin when access | to
5. sciosunt L e e
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“CONFIDENTIAL,” “CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY” or
“CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYESONLY — SOURCE CODE” materials a
first received by the affected inalllual, and shall end two (2) yeaafter the final resolution ¢
this action, including all appeals.

(©) Secure Storage, No Export. Protstt Material must be stored a

maintained by a Receiving Party at a locatioth@ United States and in a secure manner
ensures that access is limitedthe persons authorized under this Order. To ensure comp
with applicable United States Export Adminisiva Regulations, ProteaeMaterial may not b
exported outside the United States. In additiProtected Material may not be shown
provided to, or released to amgreign national (even if withinhe United States) unless tf

foreign national is a currently wking and living full time in the United States and the Recei

Party provides the Producing Paatlyleast seven (7) days advano¢ice of any such disclosure,.

(d) Legal Advice Based on Protected Madé Nothing in this Protectiv

Order shall be construed to pes counsel from advising theiriehts with respecto this case

based in whole or in part upon Protected Matsyiprovided counsel does not disclose
Protected Material itself exceas provided in this Order.

(e) Limitations. Nothing in this Ordeshall restrict in any way a Produci
Party’s use or disclosure of its oWProtected Material. Nothing this Order shall restrict in ar
way the use or disclosure of Dms@ry Material by a Receiving Part(i) that is or has becom
publicly known through no fault of the Receiving Racfti) that is lawlilly acquired by or knowt
to the Receiving Party independent of the Praaty&arty; (iii) previously produced, disclos
and/or provided by the Producing Party tee tReceiving Party or a non-party without
obligation of confidentiality and not by inadvence or mistake; (ivwith the prior written

consent of the Producing Party; oy pursuant to ordeof the Court.

)] Disclosure to Author or RecipientNotwithstanding any other provision,

nothing in this Order shall phibit Outside Counsel for a ®a from disclosing Protecte
Material to any person whom the Protected Matelérly identifies as aauthor, addressee,
carbon copy recipient of such Protected Materilal addition, regardless of its designation
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Protected Material makes reference to the &aualleged conduct or statement of a person,

Outside Counsel may discuss such conduct oerstatts with such person, provided that such

discussions do not discloserereal any other portions tie Protected Material.

(9) Disclosure During Depositions. Except as otherwise approved by the

Producing Party or by an order of this Court, a Party may use Pobtdeterial in deposing

only: (1) an individual who has had or who Iig#le to have access to the Protected Materigl by

virtue of their employment oother relationship withthe Producing Party(2) an individual

identified in the Protected Material as an awthaddressee, or carb@opy recipient of such

information; (3) an individual who, although noteidified as an author, addressee, or carbon

copy recipient of such Protectédaterial, has in the ordinargourse of buskess seen sugh
Protected Material; or (4) andividual designated pursuant tor&graph 12(b) of this Order.

(h)  Territorial  Restriction. No tected Material designated

“‘“CONFIDENTIAL,” “CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY” or
“CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY — SOURCE CODE” (“Outside

Counsel Only Protected Documents”) may leaveteénetorial boundaries ahe United States of

14

America. Without limitation, tis prohibition extends to Qside Counsel Only Protected

Documents (including copies) in physical andcéidonic form. The vieimg of Outside Counse
Only Protected Documents througlectronic means outsidee territorial limits of the United
States of America is similarly prohibited. Natfastanding this prohibition, Protected Material,
exclusive of material degmated “CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY
SOURCE CODE,” and to the extent othemvipermitted by law, may be taken outside |the

territorial limits of the United States if it iseasonably necessary fardeposition taken in |a

foreign country. The restrictions contained within this paragraph may be amended through tt

consent of the Producing Party tbe extent that such agreéd procedures conform with

applicable export contrddws and regulations.

7. DESIGNATING PROTECTED MATERIAL

(@) Available Designations. Any Prodag Party may designate Discovery

Material with any of the followig designations, providetat it meets the requirements for such

7 PROTECTIVE ORDER REGARDING THE
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designations as provided for herein: ORFIDENTIAL,” “CONFIDENTIAL — OUTSIDE
ATTORNEYS' EYES ONLY,” or “CONFIDENIAL — OUTSIDE ATTORNEYS' EYES
ONLY - SOURCE CODE.”

(b) Written Discovery and Documents and Tangible Things. Wr

discovery, documents (which include “electronically stored information,”atirase is used
Federal Rule of Procedure 34and tangible things that meet the requirements for
confidentiality designations providdor herein may be so desiged by placinghe appropriatg
designation on every page of thitten material prior to prodtion. For digital files being
produced, the Producing Party may mark each afdev page or imagwith the appropriats
designation, and mark the medium, containad/@ communication in wbh the digital fileg
were contained. In the event that original wtaents other than Source Code are produce

inspection, the original documents dhdle presumed “CONFIDENTIAL — OUTSID

ATTORNEYS’ EYES ONLY” during the inspectioand re-designated, appropriate during the

copying process. To the extent a ReceivingyPgenerates copies of any Protected Mate
whether electronic or hard-copyn whole or in part, it shhlmark such copies with th
appropriate confidentidy designation.

(©) Native Files. Where electronic filesxd documents are produced in na
electronic format, such electronic files and documents shall be designated for protectio
this Order by appending to tlike names or designators infoation indicating whether the fil
contains “CONFIDENTIAL,” “CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY,”
or “CONFIDENTIAL - OUTSIDE ATTORNEYS'EYES ONLY - SOURCE CODE,” materia
or shall use any otheeasonable method for so designgtiProtected Materials produced
electronic format. When electrorfibes or documents are printedrfose at deposition, in a col
proceeding, or for provision in printed form to expert or consultant pre-approved pursuar
paragraphs 8(b)(iii) or 9(b)(iii)the party printing the electronic files or documents shall af
legend to the printed document correspondingh& designation of the Designating Party
including the production numband designation associatedh the native file.

(d) Depositions and Testimony. Partiestestifying persons or entities m
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1 | designate depositions and other testimony wWith appropriate desigtan by indicating on the

2 | record at the time the testimomgy given or by sending writtenotice of how portions of the

3 | transcript of the testimony is desajad within thirty (30) days akceipt of the transcript of the

4 | testimony. If no indication on thecord is made, all infornian disclosed during a depositipn

5 || shall be deemed “CONFIDENTIAL — OUTSEDATTORNEYS’ EYESONLY” until the time

6 | within which it may be appropriately designated as provided for herein has passed. Any Par

7 || that wishes to disclose the transcript, orinfation contained thereimay provide written notice

8 | of its intent to treat the transcript as non-coafitial, after which time, any Party that wants to

9 | maintain any portion of the transcript as confidential must designate the confidential portion
10 || within fourteen (14) days, or else the traigcmay be treated ason-confidential. Any
11 | Protected Material that is used in the takingqafeposition shall remasubject to tk provisions
12 | of this Protective Order, alongitiv the transcript pages of the deposition testimony dealing|with
13 | such Protected Material. In such cases thetaeporter and videographshall be informed of
14 || this Protective Order and shall bequired to operate in a manmensistent with this Protective
15 | Order. In the event the depositiis videotaped, the original aall copies of the videotape shall
16 | be marked by the video technicianindicate that the contents of the videotape are subject tp this
17 | Protective Order, substantially along the linesTdfis videotape contains confidential testimany
18 | used in this case and is not towewed or the contents thereoflie displayed or revealed except
19 | pursuant to the terms of the operative Protec@rder in this matter or pursuant to written
20 | stipulation of the parties.” Counsel for any PradgdParty shall have the right to exclude from
21 | oral depositions—other than the deponedgponent’s counsel, the court reporter and
22 | videographer (if any)—any persorha is not authorized by this Protective Order to receive or
23 | access Protected Material based on the designatieach Protected Material. Such right| of
24 | exclusion shall be applicablenly during periods of examinat or testimony regarding such
25 | Producing Party’s Protected Material.
26 8. DISCOVERY MATERIAL DESIGNATED AS “CONFIDENTIAL”
27 (@@ A Producing Party may designateDiscovery Material as
28 | “CONFIDENTIAL” if it contains or reflects non-public, confidential, proprietary, and/for

9 msciosunt e e
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commercially sensitive information, including boot limited to Discovery Material that the
Producing Party considers to constitute or dontain confidential research, development,
commercial, or other information, or informatisabject to an obligationf confidentiality to g
third party or a Court.

(b) Unless otherwise ordered by the Coldiscovery Material designated jas
“CONFIDENTIAL” may be disclsed only to the following:

0] The Receiving Party’s OutsideoGnsel, such counsel's immediate

A%

paralegals and staff, and any copying or chdrilitigation support seiges working at the
direction of such counsel, parglds, and staff, provided thahyacopying, clericalor technica
litigation support servees are located withithe United States;

(i) Not more than three (3) represatives of the Receiving Party who

are officers or employees of the Receiving Pamythe Receiving Party'slirect or indirect

corporate parents and their sugiries who may be, but need not be, in-house counsel for the

Receiving Party, as well as their inmediate paralegadisstaff, to whom disclosure is reasonably

necessary for this case, prowidéat: (a) each such persbas agreed tde bound by thg

11

provisions of the Protective Ordey signing a copy of ¥hibit A; (b) no unreslved objections to
such disclosure exist after proper notice has lggen to all Parties as tstorth in Paragraph 12
below; and (c) each such person is not involvedompetitive decision-making, as defined|by

U.S Seedl v. United Sates, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984);

(i)  Any Outside Expert or Consultant retained by the Receiving Party

to assist in this action, inclung his or her clericaand support staff (puded, however, that any

support staff that provides professional techhiengineering, accounting, or financial support

services must be separately disclosed as an Outside Expert or Consultant in accordance with

Order), provided that disclosure is only tcetkextent necessary to perform such work; [and

provided that: (a) each sl person has agreed be bound by the provimns of the Protective
Order by signing a copy of Exhibit A; (b) sucRkpert or consultant isiot a current officer,
director, or employee of a Party or of a contpetof a Party, nor antipated at the time af
retention to become an officer, director or employf a Party or of a competitor of a Party;|(c)

10 PROTECTIVE ORDER REGARDING THE
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such expert or consultant is not involviaccompetitive decision-making, as defineduys. Seel

v. United Sates, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984), on bhetia Party or a competitor of

a Party; (d) such expert or consultant acceisesnaterials in the United States only, and does

not transport them to or access them frony &oreign jurisdiction;and (e) no unresolved

objections to such disclosure axagter proper notice has been giv® all Partiess set forth in
Paragraph 12 below.

(iv)  Court reporters, stenographers andewaigraphers retained to rec
testimony taken in this action;

(V) The Court, jury, and court personnel;

(vi)  Graphics, translation, design, and/or trial consulting perso
having first agreed to be bound the provisions of the ProtecévOrder by signing a copy
Exhibit A;

(vii)  Mock jurors who have signed an undertaking or agreement ag
not to publicly disclose Protesd Material and to keep angformation concerning Protects
Material confidential;

(viii)  Any mediator who is assigned t@dr this matter, and his or h
staff, subject to their agreement to maintain canftelity to the same degree as required by
Protective Order; and

(ix)  Any other person with the prior written consent of the Produ

Party.

9. DISCOVERY MATERIAL DESIGNATED AS “CONFIDENTIAL —
OUTSIDE ATTORNEYS' EYES ONLY”

(@) A Producing Party may designateDiscovery Material a
“CONFIDENTIAL — OUTSIDE ATTORNEYS' EYESONLY” if it contains or reflects
information that is extremely confidential aad/sensitive in nature and the Producing P
reasonably believes that the distioe of such Discovery Materiad likely to cause econom

harm or risk of competitive injury to the Producing Party. The Parties agree that the fo

information, if non-public, shall be presuméd merit the “CONFIDENTIAL — OUTSIDE

11 PROTECTIVE ORDER REGARDING THE
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ATTORNEYS’ EYES ONLY” designation: (i) tradgecrets, (ii) technical information, including
but not limited to schematic diagrams, manufaofy and engineeringrawings, engineering
notebooks, specifications, reseancbtes and materials, technicaference materials, testing
documents, and other non-public technical desonp and/or depiatns of the relevant
technology; (iii) damages-related informatiorgluding but not limited to the number of products
sold, total dollar value of sales, cost infaton, and profit margins(iv) licensing and/of
settlement agreement; (v) organizational thaand employee inforrtian; (vi) financial
information and data; (vii) customer and vendmts and agreements; (vii) merger and
acquisition activities and information; (ix) qmuct development information; (x) business,
marketing, and sales plans and strategies; (g pists and pricing inflanation, financial data,
sales information, sales or marketing forecamtsplans, business plans, sales or marketing
strategy; and (xii) information subject to anligation of confidentiality to a third person or a
Court.
(b) Unless otherwise ordered by the Coldiscovery Material designated jas
“CONFIDENTIAL — OUTSIDE ATTORNEYS’ EMES ONLY” may be disclosed only to:
0] The Receiving Party’s Outside Counsel, provided that such Outside
Counsel is not involved in competitive decision-making, as definddl&ySeel v. United States,
730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984), on beha# Bfarty or a competitor of a Party, and
such Outside Counsel’'s immediate paralegald staff, and any copyingr clerical litigation
support services working at the direction of such counsel, paralegals, and staff, provided |that a
copying, clerical, or teahcal litigation support services deeated within the United States;
(i) Any Outside Expert or Consultant retained by the Receiving Party
to assist in this action, inclung his or her clericahnd support staff (puded, however, that any

support staff that provides professional techhiengineering, accounting, or financial support

%)

must be separately disclosed as an OutsiderErpé&Consultant in accordance with this Order),
provided that disclosure is only the extent necessary to perfosuch work; and provided that:

(a) each such person has agreed to be bound by the provisions of the Protective Order by sign

—

a copy of Exhibit A; (b) sth expert or consultaig not a current officedirector, or employee ¢

12 PROTECTIVE ORDER REGARDING THE
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a Party or of a competitor of a Party, nor anticipated at the time of retention to become an office

director, or employee of a Party or of a competitor of a Party; (c) such expert or consulta

involved in competitive decision-making, as defined U Seel v. United Sates, 730 F.2d

1465, 1468 n.3 (Fed. Cir. 1984), on behalf of a Parey@ampetitor of a Party; (d) such expert

consultant accesses the materials in the Urftiadles only, and does not transport them t

Nt is n

or

access them from any foreign jurisdiction; anylfe unresolved objections to such disclosure

exist after proper notice has begiven to all Partiesas set forth in Paragraph 12(b) below.

Without either the express prior written consent of the Defendaniptbdticed the Protected

Material or Court order, no Outside Expert aynGultant retained by a Defendant in this matter

shall have access to “CONFIDENTIAL - OSIDE ATTORNEYS’' EYES ONLY” Discovery
Material produced by anothBrefendant in this matter;

(i)  Court reporters, stenographers andewigraphers retained to rec
testimony taken in this action;

(iv)  The Court, jury, and court personnel,

(v) Graphics, translation, design, and/or trial consulting perso
having first agreed to be bound the provisions of the ProtecévOrder by signing a copy
Exhibit A;

(vi)  Any mediator who is assigned t@dr this matter, and his or h
staff, subject to their agreement to maintain canftelity to the same degree as required by
Protective Order; and

(vii)  Any other person with the prior written consent of the Produ
Party.

(c) For clarity, in no event shall an empleyefficer, or diretor of any Party
to this action or of any competitor of any Paidythis action have access to Protected Mat
relating to merger and acquisitiontigtties, sales, cost, profitupplier, or customer informatio
as well as non-public technical informatiorcluding without limitationSource Code without

Court order or written conseaf the Producing Party.

10. DISCOVERY MATERIAL DESIGNATED AS “CONFIDENTIAL —

13 PROTECTIVE ORDER REGARDING THE
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OUTSIDE ATTORNEYS' EYES ONLY — SOURCE CODE”

(@) To the extent production of Saér Code becomes necessary to |the

prosecution or defense of the case, adi®cmg Party may designate Source Code
“CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY - SOURCE CODE” if it

comprises or includes confidential, proprrgtand/or trade secret Source Code.

(b) Nothing in this Order shall be construed as a representation or admissior

that Source Code is properly discoverable ia #ction, or to obligatany Party to produce any
Source Code.
(©) Unless otherwise ordered by the Coldiscovery Material designated jas

“CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY - SOURCE CODE” shall be

subject to the provisions set forth in Pargirall below, and may be disclosed, subjedt to

Paragraph 11 below, solely to:

M The Receiving Party’s Outside Counsel, provided that such Outside

Counsel is not involved in competitive decision-making, as definadl&ySeel v. United States,
730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984), on beha# Bfarty or a competitor of a Party, and

such Outside Counsel’'s immediate paralegald staff, and any copyingr clerical litigation

support services working at the direction of such counsel, paralegals, and staff, provided |that a

copying, clerical, or teahcal litigation support services deecated within the United States;

(i) Any Outside Expert or Consultant retained by the Receiving Party

to assist in this action, inclung his or her clericaand support staff (puded, however, that any

support staff that provides professional techhiengineering, accounting, or financial support

services must be separately disclosed as an Outside Expert or Consultant in accordance with

Order), provided that disclosure is only tcetkextent necessary to perform such work; [and

provided that: (a) such expert oonsultant has agreed to beund by the prasions of the
Protective Order by signing a copy of Exhibit A; @)ch expert or consultant is not a curfent
officer, director, or employee of a Party or of@npetitor of a Party, nor anticipated at the tjme

of retention to become an officer, director orpboyee of a Party or of a competitor of a Party;

14 PROTECTIVE ORDER REGARDING THE
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(c) such expert or consultant is not involved in competitive decision-making, as defitk8
Seel v. United Sates, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 198dh behalf of a Party or
competitor of a Party; and (d) no unresolved objections to such disclosure exist after propg¢
has been given to all Parties as set forth in Paragraph 12 below;

(i)  Court reporters, stenographers andewigraphers retained to rec
testimony taken in this action;

(iv)  The Court, jury, and court personnel,

(v) Any mediator who is assigned t@dr this matter, and his or h
staff, subject to their agreement to maintain canfteality to the same degree as required by
Protective Order; and

(vi)  Any other person with the prior written consent of the Produ

Party.

11. DISCLOSURE AND REVIEW OF SOURCE CODE

(@)  Any Source Code that is produced slh@lmade available for inspection
electronic format at the office of its Outside Csely or any other location in the United Stg
mutually agreed to by the Parties. Source Guitldoe made available for inspection between
hours of 9 a.m. and 5 p.m. on business days Weekdays that are not Federal holidays), O
mutually agreed to by the Parties.

(b) The Producing and Receiving Parties shall meet and confer to agre
reasonable time for the first inspection of anguested Source Code. The Receiving Party
provide seven (7) days notice prto any additional inspections.

(c) Source Code that is desiged “CONFIDENTIAL — OUTSIDE
ATTORNEYS’' EYES ONLY - SOURCE CODE" shae produced for inspection and revig
subject to the following prosions, unless otherwise agteby the Producing Party:

® All Source Code shall be madeadlable by the Producing Party
the Receiving Party’s Outside Counsel and/or @at&xperts or Consultants in a secure roon
a secured computer without Imet access or network accessother computers, as necess
and appropriate to prevent and protect aganyg unauthorized copygn transmission, remov

15 PROTECTIVE ORDER REGARDING THE
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or other transfer of any Sour€onde outside or away from the computer on which the Source

Code is provided for inspection (the “Sour€Cede Computer” in the “Source Code Revi

ew

Room”). The Producing Party may also confeguhe secured computer to permit review of

source code through a password-protected atdwmuing only read-only access. The Produc¢ing

Party shall install reasonably commercially itadale tools that are sufficient for viewing a
searching the code produced, on the platform pratjuteuch tools exist and are presently u

in the ordinary course of the Producing Parbsiness and do not require payment of additi

nd
sed

onal

license fees. The Receiving Party’s Outside Ceuasd/or Outside Experts or Consultants may

request that commercially available softwarelgofor viewing and searching Source Code be

installed on the Source Code Computer, mted, however, that (a) the Receiving Party

possesses an appropriate license to such geftisals; (b) the Producing Party approves such

software tools; and (c) such other softwares@ok reasonably necessary for the Receiving Party

to perform its review of the Source Code caesis with all of the potections herein. Th

Receiving Party must provide the Producing Paiti the CD or DVD containing such licens

software tool(s) at least sev€n) days in advance of thetdaupon which the Receiving Par

wishes to have the additional software tooldlatée for use on the Source Code Computer. |

event shall the Receiving Party use any compilatsrpreters or simulators in connection w

N NO

ith

the Producing Party’s Source Code and under narostances will the Source Code be compiled

into executable code by the Receiving Party.

(i) No outside electronic devicesecordable media or recordal
devices, including without limitatiosound recorders, laptops, tabiietvices, computers, cellul
telephones, peripheral equipmerameras, CDs, DVDs, or drives of any kind, shall be perm
into the Source Code Review Room. The Praayétarty shall make available a room adjac
or within close proximity, to the Source Codeview Room where the Receiving Party's out
counsel and/or experts may access the internet.

(i)  The Receiving Party’s Outside Counsel and/or Outside Expe
Consultants shall be entitled to take notdatieg to the Source Codeut may not copy th

Source Code into the notes and may not use thesrot prepare literal transcriptions of

PROTECTIVE ORDER REGARDING THE
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Source Code, and may not take such notes electdbnion the Source Code Computer its

Each page of any such notes containing &®uWode information (and any additional no

analyses, descriptions, odeposition testimony relating the#o) must be marked as

“CONFIDENTIAL — OUTSIDE ATTORNEYS'EYES ONLY — SOURCE CODE.”

(iv)  The Producing Party may visually monitor the activities of
Receiving Party’s representatives during any 8eutode review, but onlfjo ensure that n
unauthorized electronic records of the Source Catk no information concerning the Sou
Code are being created or transmitted in any way.

(v) Access to and reviewof Source Code shalbe strictly for the

elf.

[es,

the

rce

purpose of investigating the claims and defenseéssae in this case. No person shall review or

analyze any Source Code for purposes unrel&tethis case, and no person may use
knowledge gained as a result of reviewing Source @otlas case in any other pending or fut
dispute, proceeding, or litigation.

(vi)  No copies of all or any portion dhe Source Code may leave |
Source Code Review Room except as otherwisgiged herein. Furtheno other written o
electronic record of the Sourcgode is permitted except as otherwise provided herein.
Producing Party shall make avéila a laser printer with commaeadly reasonable printing spee
for on-site printing during inspection of the SoeiCode with pre-numbered paper that may
be watermarked to track further reproductiomy/#rinting of Source Gde shall be on 8.5 x 1
inch paper, in 12 point Times New Roman fonthe Receiving Party shall only print limits
portions of the Source Code only when necessary to prepare court filings or pleadings
papers (including a testifying exjys expert report). Any printegortion that consists of mo
than fifteen (15) pages of a continuous block of Source Code shall be presumed to be e
and the burden shall be on the Receiving Party to demonstrate the need for such a prin
No more than 75 pages of the Source Codengfsmftware release may be printed. If a p
prints less than 75 pages for one softwarlease, the unused budget of pages canng
transferred or used in any way for another saftwalease. A Reviewing Party is not permit
to subvert the 75 page limit by comimg pages from different softwe releases in any wa
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The Receiving Party shall not print Source Codeoider to review bldes of Source Cod

elsewhere in the first instance, i.e., as an atere to reviewing that Source Code electronic

on the Source Code Computer, as the Padw®owledge and agreeaththe purpose of the

protections herein would be frustrated by png portions of code foreview and analysi
elsewhere, and that printing is permitted only wheoessary to prepare court filings or pleadi
or other papers (including a testifying expert’s expert report). Upon printing any such port
Source Code, the printed pages shall be colleayethe Producing Party. The Producing P
shall Bates number, copy, and label “CONENTIAL — OUTSIDE ATTORNEYS’' EYES
ONLY — SOURCE CODE” any pages printed by the®eing Party. Within ten (10) days, t
Producing Party shall either (i) provide one copyafesuch pages to theeceiving Party or (ii

inform the Receiving Party that it objects that firinted portions are excessive and/or not ¢

for a permitted purpose. |If, after meeting @odferring, the Producing Party and the Receivi

Party cannot resolve the objection, the ReceivingyRaay seek Court resolution of whether

printed Source Code in questionniagrrowly tailored and was printed for a permitted purpose.

after fourteen (14) days, thReceiving Party does not presene tHispute to the Court, th
Producing Party shall not be obligated to produeerdguested Source Code that is the subje
the dispute. The burden shall @ the Receiving Party to demonstrate that such printed po
are no more than is reasonably necessary fm@rmitted purpose and not merely printed for
purposes of review and analysis elsewhere. The printed pages shall constitute part of th
Code produced by the ProdngiParty in this action.

(vi)  No more than three (3) inddwals who qualify under Paragrap
10(c)(i) or 10(c)(ii), above, for the Receivifgarty, may have access to the Source (
Computer. In addition, no more than five) @dditional attorneys and/or experts who qua
under Paragraphs 10(c)(i) or 1{ig) above, for the Receiving Rg, may have a@ss to printe(
copies of any portion of the Producing Partgsurce Code. All persons who will review
Producing Party’s Source Code on behalf okaddving Party, including members of a Receiy
Party’s Outside Counsel’s law firm, shall be itifed in writing to the Producing Party at le:
seven (7) business days in advance of the firgt that such person reviews such Source G
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Such identification shall be in addition to any other disclosure required under this Order. |

f, whe

an expert or consultant was originally disckbse the litigation, the Receiving Party notifies the

Producing Party of its intent to use the expenteview source code, the Receiving Party does not

have to later identify that expert or consottdor reviewing Source Code. Nothing in t
paragraph shall be interpreted to affect antyceaequirements required by the facility where
Source Code Review Room is located. A Rimdg Party may object tproviding Source Cod
access to any persons so identified. If an objection to an individual is made by the Pr
Party, it will be the burden of the Receivifarty to prove that the individual should
authorized to inspect the Producing Party’s Source Code.

(viii)  All persons viewing Source Codéall present proper identificati
and sign a log prepared by the Producing Pantyeach day they view Source Code that
include the names of persons wéater the locked room to view the Source Code and the
they enter and depart.

(ix)  Unless otherwise agreed in advance by the Parties in wi
following each day on which inspection is done urities Order, the Receiving Party’s Outs
Counsel and/or Outside Experts @onsultants shall remove albtes, documents, and all otk
materials from the Source Code Review Rodrhe Producing Party shall not be responsible
any items left in the room following each inspex session, and the Receiving Party shall I
no expectation of confidentiality for any itemst e the room following each inspection sess

without a prior agreement to that effect. Projdentification of all authorized persons shall

provided prior to any access to the secure room or the computer containing Source Code.

identification requires showing, at a minimum,photo identificatiorcard sanctioned by th
government of any State of the United Statesthieygovernment of the United States, or by
nation state of the authorizggerson’s current citizenship. Ag= to the secure room or t
Source Code Computer may be denied, at tkerelion of the supplier, to any individual w
fails to provide poper identification.

x) Other than as provided aboveetReceiving Party will not copy
remove, or otherwise transfer any Source Coden the Source Code Computer includi
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without limitation, copying, removing, or transfergi the Source Code onamy recordable med
or recordable device. The Receiving Party wok transmit any Source Code in any way fr
the Producing Party’s facilitseeor the offices of its Outside Counsel of record.

(xi)  The Receiving Party’s Outside Counsel of record may mak
more than three (3) paper copies of any postiof the Source Code received from a Produ
Party, pursuant to Paragraph 11(c)(v), not includiogies attached to court filings or useg
depositions, and shall maintain a log of alpgacopies of the Source Code. The log g
include the names of the revieweand/or recipients of papeoppies and locations where t
paper copies are stored. Upon three (3) dedgance notice to the Receiving Party by
Producing Party, the Receiving Bashall provide a copy of thisg to the Producing Party.

(xit)  The Receiving Party’s Outside Counsel of record and any p
receiving a copy of any Sourceo@e or any notes, analyses,da&scriptions of Source Code
their offices shall maintain and store any papmsi€s of the Source Code at their offices i
manner that prevents duplication of or unauttextiaccess to the Source Code, including, wit
limitation, storing the Source Code any notes, analyses, or descriptions of Source Code
locked room or cabinet or container at all times wihénnot in use. No more than a total of
(10) individuals identified by the receiving partyalihave access to the printed portions of
Producing Party’s Source Code (except insofar el sade appears in any court filing or exf
report).

(xiii)  Copies of Source Code that arerkeal as deposition exhibits sh
not be provided to the Court Reporter or attadioedeposition transcripts; rather, the deposi
record will identify the exhihi by its production numbers. Ajpaper copies of Source Co
brought to the deposition shall remain with fReceiving Party’'s Outside Counsel for seg
destruction in a timely manner following the deposition.

(xiv) Except as provided in this subrpgraph, absengxpress writter
permission from the Producing Party, the Receiving Party may not create electronic im:
any other images, or make electronic copieshefSource Code from any paper copy of So
Code for use in any manner (including by waewédmple only, the Receiving Party may not s
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the Source Code to a PDF or photograph the cddegges or copies of Source Code shall ng
included in correspondence betwdba Parties (references to production numbers shall be
instead), and shall be omitted from pleadings and other papers whenever possible. In
shall the Receiving Party seekdommunicate electronically ammppy of Source Gde, including
through e-mail, FTP or any other means of tetetic communication, and in no event shall ;
copy of Source Code be credtesing optical character megnition technology. If a Part

reasonably believes that it needs to submit agorf Source Code as part of a filing with

Court, the Parties shall meet and confer abdw to make such alihg while protecting the

confidentiality of the Source Code and sushurce Code will not be filed absent writt

agreement from the Producing Party that the confidentiality protections will be adequate.

Producing Party agrees to produceegectronic copy of all or angortion of its Source Code

provide written permission to theeReiving Party that an electronic or any other copy needs
made for a Court filing, access to the ReggviParty’s submission, oumunication, and/o
disclosure of electronic files ather materials containing any gon of Source Code (paper
electronic) shall at all times be limited solelyindividuals who are expssly authorized to viey
Source Code under the provisiooisthis Order. Where thBroducing Party has provided t
express written permission requdrander this provision for a Recang Party to create electror

copies of Source Code, the Receiving Party shalhtaia a log of all such electronic copies

any portion of Source Code in its possession otha possession of itsteened consultants

including the names of the reviews and/or recipients of any such electronic copies, an
locations and manner in which the electronic copiesstored. Additionally, any such electro
copies must be labeled “CONFIDENTIAE OUTSIDE ATTORNEYS' EYES ONLY
SOURCE CODE" as provided for in this Order.

(xv)  Any Outside Expert or Consultant retained on behalf of a Rece

t be

used

Nno ev

any

he

ic

of

d the

nic

iving

Party who is to be given access to a Producing/BaBburce Code (whether in electronic form

or otherwise) shall be prohibd from performing software development work directly
indirectly intended for commeiai purposes relating to systerar methods for voice recognitic
and/or speech analysis for applications inalgdibut not limited to, voice controlled computi
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(generally or as described in apgtent in suit) or relating to aspect of a product or service
the Producing Party learned by such persowikdye of having revewed “CONFIDENTIAL —
OUTSIDE ATTORNEYS’ EYES ONLY” or“CONFIDENTIAL — OUTSIDE ATTORNEYS’
EYES ONLY — SOURCE CODE” materials, for a matiof one (1) year after the issuance (¢
final, non-appealable decision résng all issues in the caseThis shall not preclude sug
Outside Expert or Consultant from consultindguture litigation, so long as such consulting d
not involve software development work directly indirectly intendedor commercial purpose
relating to voice controlled computing (generallyagrdescribed in any patent in suit) or relal
to an aspect of a product omg@ee of the Producing Party lesd by such person by virtue
having reviewed “CONFIDENTIAL - OUSIDE ATTORNEYS EYES ONLY” or
“CONFIDENTIAL — OUTSIDE ATTORNEYS’ EMES ONLY — SOURCE CODE” materials.

12. NOTICE OF DISCLOSURE

(@) Prior to disclosing any Protected Maa to any person described
Paragraphs 8(b)(ii), 8J6ii), 9(b)(ii), or 10(c)(ii) (refeenced below as “Person”), the Pa
seeking to disclose such information shall jevthe Producing Party with written notice t

includes: (i) the name of the Person; (i) thegant employer and title afhe Person; (iii) a

of

of a
ch

oes

ing

of

in
rty
hat

n

identification of all of the Person’s pastdamcurrent employment, personal, and consulting

relationships, including direct relationships aathtionships through etigs owned or controlle
by the Person; (iv) an up-to-date curriculuntae of the Person, including such Persg
education and experience; and &f)st of the cases in which the Person has testified at depd
or trial, all companies for which the Person ppagvided consulting services, either directly
through a consulting firm, and all companies by which the Person has been employed, w|
last five (5) years; and (vi) an identification af pending patent applitans relating to systen
or methods for voice recognition and/or speechyaimafor applications including, but not limitg

to, voice controlled computing ofhich the person is aware théite Person is named as

d
n’s
sition
or
ithin th

S

1%

2d

an

inventor, in which the Person has any ownershierast, or as to which the Person has had or

anticipates in the future any involvement irviathg on, consulting on, preparing, prosecut
drafting, editing, amending, or otherwise affectthg scope of the claims. Said written not
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shall include an identification of any individual or entity with or for whom the person is

employed or to whom the person providesnsulting services lating to the design

development, operation, or patenting of syst@mmethods for voice recognition and/or speech

analysis for applications includy, but not limited to, voice comtlled computing, or relating to

the acquisition of intellectual property assetatieg to systems or methods for voice recogni

tion

and/or speech analysis for applications including, but not limited to, voice controlled computing

The Party seeking to disclose Protected Mateshiall provide such otlhenformation regarding

the Person’s professionattivities reasonably regsted by the Producing Puarfor it to evaluate

whether good cause exists to objecthe disclosure of Protected Material to the outside expert or

consultant. During the pendency of this actiorgluding all appeals, the Party seeking

to

disclose Protected Material shall immediatelgyide written notice of any change with respect

to the Person’s involvement in the design, d@wment, operation or patenting of systems or

methods for voice recognition and/or speechyamlfor applications including, but not limited

1%

to, voice controlled computing, or the acquisition of intellectual property assets relating tc

systems or methods for voice recognition andfmeech analysis for applications including,
not limited to, voice controlled computing. Any infieation provided pursuant to this subsect

as appropriate, may itself besignated as Protected Material.

but

on,

(b)  Within fourteen (14) days of receipf the disclosure of the Person, the

Producing Party or Parties mapject in writing to the Peosm for good cause, stating with

particularity the reason(s) for @wtion. In the absence of an olijer at the end of the fourteen

(14) day period, the Person shall be deemed apgnaveer this Protective Order. There shal
no disclosure of Protected Material to the Pergoar to expiration of this fourteen (14) d
period. If the Producing Party objedo disclosure tthe Person within suctourteen (14) day

period, the Parties shall meet and confer tekephone or in person within seven (7) d

be

~

ays

following the objection and attempt good faith to resolve the dispute on an informal basis. If

the dispute is not resolved, the Party objectintpéodisclosure will have seven (7) days from

date of the meet and confergeek relief from the Court. If lfef is not soughfrom the Court

within that time, the objection shall be desinwithdrawn. If reliefis sought, designated
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materials shall not be disclosed to the Persaquastion until the parties reach agreement or

Court resolves the objection.

(©) For purposes of this section, “goa@duse” shall include an objective
reasonable concern that the Person will, advertently or inadvertently, use or disclose R
Material in a way or ways thate inconsistent with the prowisis contained in this Order.

(d) Prior to receiving any Pretted Material under thiSrder, the Person mu
execute a copy of the “AgreemantBe Bound by Protective OrdefExhibit A herd¢o) and servg
it on all Parties.

(e)  An initial failure to object to a Person under this Paragraph 12 sha
preclude the Producing Party orrtkes from later objecting to continued access to Prote
Material by that Person for good cause. If an dlgads made, the Parties shall meet and co
via telephone or in person within seven (7) dayl®wing the objection and attempt in good fa

to resolve the dispute informally. If the digp is not resolved, the Party objecting to

the

ly

rotect

Il not
cted
nfer
ith

the

disclosure will have seven (7) days from the date of the meet and confer to seek relief from tt

Court. The designated Person may continuleate access to information that was provide
such Person prior to the daiéthe objection. If dater objection is made, no further Proteg
Material shall be disclosed tthe Person until the Court reses/the matter or the Produci
Party withdraws its objection. Notwithstanditige foregoing, if the Pducing Party fails t
move for a protective order withiten (10) days after the meahd confer, further Protects

Material may thereafter bgrovided to the Person.

13. DISCOVERY CONCERNING NON-PARTIES

(&) The Parties recognize thalring the course of thisase, non-parties mé
be called upon to produce “CONFIDENTIAL;CONFIDENTIAL — OUTSIDE ATTORNEYS’
EYES ONLY,” or “CONFIDENTIAL — OUTSIDE ATTORNEYS’' EYES ONLY — SOURC
CODE” Discovery Materials. In such a eashe non-party who produces such Disco
Material is considered to beRxroducing Party, protected undbars Order as though a signatg
to it, and may use the procedures describeimeto designate itPiscovery Materials &
Protected Materials.
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(b) Information originating with a non-party and in a Producing Pa
custody or control that a ProdugifParty reasonably and in goodtiiabelieves issubject to &
confidentiality obligation may designate ethDiscovery Materialas “CONFIDENTIAL,”
“CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY,” or “CONFIDENTIAL -
OUTSIDE ATTORNEYS’ EYES ONLY — SOURCE@DE” and the Protected Material shall
subject to the restrictions on disclosure speciiinethis Order. The foregoing notwithstanding
a Party has a good faith belief that the productibDiscovery Material is objectionable on t
grounds that the requested Diseov Material is subject toa third-party confidentiality
obligation, the Producing Party sharovide the identity of th@on-party to the Receiving Part
and the Receiving Party shall confer with the noryptar resolve the confidentiality issue. If t
Receiving Party and the non-party are unable $olve the matter, the prospective “Receiv
Party” may seek relief from the Court. No diasure is required until the matter is resolved
the Court.

(c) A non-party’s use of this Order to signate Protected Materials does
entitle that non-party to access any other PteteMaterial produced by any Party or other n

party in this case.

14. CHALLENGING DESIGNATIONS OF PROTECTED MATERIAL

(@) A Receiving Party shall not be obligated to challenge the propriety g
designation of Discovery Materiainder this Order at the timine material in question

produced, and a failure to do so shall necpiwde a subsequent challenge thereto.

(b)  Any challenge to a designation of doovery Material under this Order

shall be written, shall be served on Outsidgisel for the Producing Party, shall particula
identify the documents or information thaetReceiving Party contendhould be differently
designated, and shall state thewgrds for the objection. Thereaftéurther protection of suc
material shall be resolved in accordance with the following procedures:

M The objecting Party shall have therden of conferring either i

rty’s

1

be
,if
he

ya

ing
by

not

on-

f any

arly

person, in writing, or by telephone with the éwoing Party claiming protection (as well as any

other interested party) in a good faith effortrésolve the dispute. The Producing Party g
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have the burden of justifying the disputed designation;

(i) Failing agreement, the Receiving Party may bring a motion tp the

Court for a ruling that the Diswery Material in question is not entitled to the status and

protection of the Producing Parsydesignation. The Parties’tgninto this Order shall ng

preclude or prejudiceitber Party from arguing for or amst any designation, establish a

presumption that a particuladesignation is valid, or altethe burden of proof that would

otherwise apply in a disppe over discovery or disclosure of information;
(i)  Notwithstanding any challenge ta designation, the Discover

Material in question shall continue to be treassddesignated under this Order until one of

—

ny

y
the

following occurs: (a) the Party who designated tiscovery Material in question withdraws

such designation in writing; or (b) the Court sikbat the Discovery Matal in question is not
entitled to thedesignation.

(iv)  No Party shall be obligated to challenge the propriety of

designation at any time, and faguto do so shall not constitutan admission that any item jor

information is in fact considered proprietary or confidential.

15. SUBPOENAS OR COURT ORDERS

(@) If at any time Protected Materigd subpoenaed by angourt, arbitral,

administrative, or legislative body, the Party toowhthe subpoena or otheequest is directed

any

shall immediately give prompuritten notice thereof to ewerParty who has produced such

Discovery Material and to its counsel andalslprovide each such Party with a reasonable

opportunity (not less than fourteen (14) busingsgs) to move for a protective order regardi
the production of Protected Mais implicated bythe subpoena. Howewnenothing in this

Order shall be construed as authorizing a Rartlisobey a lawful subpaa in another action.

16. FILING PROTEC TED MATERIAL

ng

(@) Absent written permission from eéhProducing Party or a court Order

secured after appropriate notice to all intexdspersons, a Receiving Party may not file

disclose in the public recomhy Protected Material.

or

(b) Any Party is authorized to file under seal with the Court any hbrief,
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document or materials that are designated ase€ed Material under this Order. HoweV
nothing in this section shall in any way limit detract from this Order’s requirements as

Source Code.

17. INADVERTENT DISCLOSURE OF PRIVILEGED MATERIAL

€) Pursuant to Federal Rule of Evidence 502(d) and Federal Rule of
Procedure 26(b)(5)(B), atteey-client privilege, wik product protection aany other privilege o
protection shall not be waivedy this case or in any othdtederal or Stat proceeding, b
inadvertent disclosure. More specifically,ahy privileged or proteéed documents, record
and/or data are inadvertently disclosed to another party, such documents will not |
privilege and/or protection attaeth thereto by the mere fact sudbcuments were inadverten
disclosed, nor may any such documents, oneatified, be used for any purpose (includi

without limitation, during a deposiin). All copies of such documgs) shall be reirned to the

producing party or be destroyed within five (5) daysuch notice. This provision shall apply] i

this case, as well as in any atlreederal or State proceeding.

(b) Upon a request from any Producingtiyavho has inadvertently produc
Discovery Material that it believes is privied and/or protected, each Receiving Party 3
immediately return such Protected Materiallscovery Material andll copies, summarie
compilations, or derivations thereof to tReoducing Party, except for any pages contai
privileged markings or information by the Reaety Party which shall stead be destroyed a
certified as such in writing by the ReceiviiRarty to the Producing Party. Further, u
reasonable belief of a Receiving Party that Bnyducing Party inadvertently has produced |
Discovery Material that is privileged and/oopgcted, each Receiving Party without reques
the Producing Party shall promptly notify tReoducing Party about such production and, u

request of the Producing Party, return such detetd Material or Discovery Material and

copies, summaries, compilations, or derivatitmeseof to the Producing Party. The Produgi

Party shall promptly provide privilege log identifyng such inadvertently produced Discov
Material.
(c) Nothing herein shall prevent the Regrg Party from peparing a recor
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for its own use containing the date, author, adskes, and topic of éhinadvertently produced

Discovery Material and such other informatias is reasonably necessary to identify
Discovery Material and describe its nature #® @ourt in any motion to compel production of

Discovery Material.

18. INADVERTENT FAILURE TO DESIGNATE PROPERLY

(@) The inadvertent failure by a Producing Party to designate Disc
Material as Protected Material at the time of production with one of the designations

correct designation provided for under this Orsleall not waive the Producing Party’s ability

later make any such designatiprovided that the Producing Partotifies all Receiving Partigs
that such Discovery Material is protected under aine categories of thiSrder within fourteen

(14) days of the Producing Patgarning of the inadvertent failute designate or to correctly

the

the

to

designate. The Producing Party shall reprodtive Protected Material with the correct

confidentiality designationvithin seven (7) days upon its notditton to the Receiving Partigs.

Upon receiving the Protected Material with tterect confidentiality designation, the Receiyv|

Parties shall return or securely destroy, @&t Broducing Party’s option, all Discovery Mater

that was not designated properly.

(b) Prior to a Receiving Party receivingtiv@ from the Producing Party of tl
correct confidentiality designation for the Discoydfaterial, a Receiving Party shall not be
breach of this Order for any use of such Discpvelaterial that was inconsistent with t
corrected designation, unless ahjectively reasonable personowd have realized that th
Discovery Material should have been apprdphadesignated with a confidentiality designat|
or a different confidentiality deggnation under this Order. OneeReceiving Party has receiv
notification of the correct confidentiality desmgion for the Protected Material, the Receiv
Party shall treat such Discovery Material (subjecthe exception in Paragraph 18(c) below
the appropriately designated level puast to the terms of this Order.

(c) Notwithstanding the above, a subsequent designation
“CONFIDENTIAL,” “CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY” or
“CONFIDENTIAL — OUTSIDE ATTORNEYS’ EES ONLY — SOURCE CODE” shall app
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on a going-forward basis only. A subsequdesignation shall not disqualify anyone w
reviewed Discovery Materials fuge receiving notice from the &tucing Party that the materiz
should be designated “CONFIDENTIAL ©OUTSIDE ATTORNEYS' EYES ONLY” or
“CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY — SOURCE CODE” fron
engaging in the activities storth in Paragraph 6(b).

19. INADVERTENT DISCLOSURE NO T AUTHORIZED BY ORDER

(@) In the event of a disclosure ohy Discovery Material subject to t
protections conferred by this @er to any person or persons raithorized to receive su

disclosure under this Btective Order, the Party responsifile having made such disclosure, g

ho

S

e
ch
ind

each Party with knowledge thereof, shall indnag¢ely notify counsel for the Producing Pafrty

whose Discovery Material has been disclosed provide to such counsel all known reley,
information concerning the nature and ciratamces of the disclosure. The respons
disclosing Party shall also promptly take edlasonable measures to retrieve the improy
disclosed Discovery Material artd ensure that no further g@reater unauthorized disclosy
and/or use thereof is made.

(b) Unauthorized or inadvertent disclesudoes not change the status

Discovery Material or waive thaght to hold the disclosed docunten information as Protecte

20. FINAL DISPOSITION

(@) Not later than ninety (90) days after the Final Disposition of this case
Party shall return all Discovery N&xial of a Producing Party to the respective outside couns
the Producing Party or destroycbuMaterial, at the option dhe Producing Party. For purpos
of this Order, “Final Disposition” occurs after an order, mandate, or dismissal finally termi
the above-captioned action witheprdice, including all appeals.

(b)  All Parties that have received any sugiscovery Material shall certify i
writing that all such materials have been meéd to the respective Outside Counsel of
Producing Party or destroyed within thirty30) days of such return or destructi
Notwithstanding the provisions for return of Discovery Material, Outside Counsel may reta
set of pleadings, corresponderared attorney and consultawork product (but not docume

29 PROTECTIVE ORDER REGARDING THE

Case No. 4:13-cv-01710-CW DISCLOSURE AND USE OF DISCOVERY MATERIALS

ant
ible
verly

re

of

each
s5el of
es

nating

=]

the
DN.
N ON¢

nt




CoOOLEY LLP

© 00 N o o b~ w N P

N RN RN NN NN R B PR R R R R R
N~ o 00 N W N kP O © 0 N o oM W N R O

28

ATTORNEYS AT LAW

PALO ALTO

productions) for archival purposes, but must ream pleadings, correspondee, and consultant

work product that contain Source Code.

21. DISCOVERY FROM EXPERTS OR CONSULTANTS

(@) Absent good cause, drafts of repomsl @ther written materials of Outside
Experts and Consultants prepared for thesent litigation shatot be discoverable.
(b) Reports and materials exemptort discovery under the foregoing
Paragraph shall be treated as attorney work product for the puidobes case and Protective
Order.

(©) Testifying experts shall not be subjdot discovery with respect to any

draft of his or her report(s) in this case. Draft reports, notes, or outlines for draft report:

developed and drafted ke testifying expert and/or his drer staff are also exempt frgm
discovery.

(d) Discovery of materials provided tostdying experts shall be limited to

those materials, facts, consulting expert opisjcand other matters actually relied upon by| the

testifying expert in forming his drer final report, trial, or degdion testimony or any opinion in

this case. No discovery can be taken from any nsiifiteng expertexcept to the extent that suich

non-testifying expert has providéaformation, opinions, or other materials to a testifying expert

relied upon by that testifying expert forming his or her final rept(s), trial, and/or depositio

>

testimony or any opinion in this case.

(e) No conversations or communicationgvaeen counsel anahy testifying of
consulting expert will be subject to discovargless the conversatioms communications are
relied upon by such experts in formulating opinidhat are presented ireports or trial or
deposition testimony in this case.

() Materials, communications, and otheformation exempt from discovery
under the foregoing Paragraphs 21(a)—(d) shelltreated as attorney-work product for fthe

purposes of this litigation and Order.

—

(9) Nothing in this Protective Order,dluding Paragraphs 21(a)—(d), shall &

or change in any way the requirements in §aah 11 regarding Source Code, and Paragraph 11
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shall control in the eant of any conflict.
(h) Use of Protected Information at Trial: The parties will not oppose

request by the producing party thte courtroom should be sed]| if allowed by the Cour

during the presentation ofng testimony relating to or invahg the use of any Protected

Information.

22. MISCELLANEOUS
€) Right to Further Relief. Nothing ithis Order abridgeshe right of any

person to seek its modification by the Court in the future. By stipulating to this Order, the
do not waive the right to argue that certamaterial may require dalitional or different

confidentiality protections than those set forth herein.

(b) Termination of Matter and Retention @drisdiction. ThdParties agree that

the terms of this Protective Order shall survive sardain in effect after the Final Disposition
the above-captioned matter. T@eurt shall retain jusdiction after Final Disposition of th
matter to hear and resolve any dispaesing out of this Protective Order.

(©) Destruction Obligations. Any desttian obligations under this Protecti

any

L,

Partie

of

Order shall not apply to electraailly-stored information in archa form stored on backup tapes,

computer servers, external hatdves, notebooks, personal congruhard drives, or other media

that are created for disaster recovery purposesjdad that such electranarchives are not used

as reference materials for a Receiving Party’s business operations.

(d) Successors. This Order shall bmding upon the Parties hereto, th
attorneys, and their successoggecutors, personal representativadministrators, heirs, leg
representatives, assigns, suizsigs, divisions, employees, exgs, retained consultants g
experts, and any persons or orgatiae over which they have control.

(e) Right to Assert Other Objections. Bstipulating to the entry of th

Protective Order, no Party waivasy right it otherwise would e to object to disclosing ¢
producing any information or item. Similarly, Rarty waives any righto object on any groun
to use in evidence of any of the material cogdog this Protective OrderThis Order shall ng
constitute a waiver of the righof any Party to claim in this action or otherwise that
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Discovery Material, or any portioneheof, is privileged or othemge non-discoverable, or is n
admissible in evidence in this action or any other proceeding. This Order does not
discovery objections nor preclude any Parggnfrmoving for any reéif cognizable under th
Federal Rules of Civil Proceduiror this Court’'s inherent p@ax. By way of non-exclusiy
example, the provisions for Source Code prabectiontained herein shaot obligate any Part
or non-party to produceadsrce Code in this action, and alltential objections to the productic
of Source Code are expressly reserved.

() Burdens of Proof. Notwithstandingnyghing to the contrary abov

nothing in this Protective Order shall be coanstt to change the burdens of proof or le
standards applicable idisputes regarding whether certaimaterial is discoverable, wheth
particular Discovery Material is confidentialyhich level of confidentiality is appropriat
whether disclosure should be restrictad & so, what restrictions should apply.

(9) Modification by Court. Tis Order is subject téurther court order base

upon public policy or other consideratioasd the Court may modify this Ordgra sponte in the
interests of justice. The Uniteda®s District Court for the Ndrérn District of California is
responsible for the interpretati and enforcement of this Order. All disputes concer
Protected Material, however dgsated, produced under the proimctof this Order shall b
resolved by the United States District Cdortthe Northern Distct of California.

(h) Discovery Rules Remain Unchanged. tiNng herein shalélter or changg

in any way the discovery provisions of the Feti®ales of Civil Procedure, the Local Rules

the United States District Court for Northern Drst of California, orthe Court’s own orders.

Identification of any individuapursuant to this Protective Orddoes not make that individu
available for deposition or any other form of discovery outside of the restrictions and prog
of the Federal Rules of Civil Predure, the Local Rules for the United States District Cour
Northern District of Califorra, or the Court’s own orders.

0] Interpretation.  Should the pasiehave any issues concerning

interpretation of this Order, before any Party moves for this Court’s assistance, they sk

endeavor to promptly meet and confer to resoleedispute. The headings used in this Order
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supplied for convenience only and shall not Heetainto account in thenterpretation of this

Order.

()] No Probative Value. The Order ahnot aggregate or diminish a

contractual, statutory or othergla obligation or right of any Pgror person with respect to a
Protected Material. The fact that formation is designated “CONFIDENTIAL
“CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY,” or “CONFIDENTIAL -
OUTSIDE ATTORNEYS' EYES ONLY —SOURCECODE” under this Order shall not |
deemed to be determinative of what a trier of fact may determine to actua
“CONFIDENTIAL,” “CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY,” or
“CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY —SORCE CODE.” This Orde

D

pe

ly be

r

shall be without prejudice to thight of any Party to bring beffe the Court questions regarding

(a) whether any particular material is or is povperly designated or Xlvhether any particuls
information or material is or is not entitled &ogreater or lesser degr of protection under th
terms of this Order, provided that in doing 8w Party complies with the procedures set f
herein. The fact that any information is disgd, used, or produced in any court proceedir
this case shall not be offered in any action proceeding before any court, agency or trik
evidence of or concerning whether or not suoformation is admissible, confidential,
proprietary.

(K) Enforcement. This Order may be enforced by any remedies availa

the Court, including but ndiimited to the Federal Rules of Civil Procedure
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1 | Dated: October 30, 2013 /s/ Jennifer C. Lu
Christopher D. Banys (State Bar No. 230038)
2 Richard C. Lin (State Bar No. 209233)
3 Jennifer C. Lu (State Bar No. 255820)
cdb@banyspc.com
4 rcl@banyspc.com
jcl@banyspc.com
5 BANYS, P.C.
5 1032 Elwell Court, Suite 100
Palo Alto, California 94303
7 Telephone: (650) 308-8505
Facsimile: (650) 353-2202
8
Attorneys for Plaintiff
9 Potter Voice TechnologiesLLC
10 i
Dated: October 30, 2013 /s Timothy S Teter
11 Stephen Neal (170085)
nealsc@cooley.com
12 Timothy S. Teter (171451)
teterts@cooley.com
13 Cooley LLP
Five Palo Alto Square
14 3000 El Camino Real
Palo Alto, CA 94306-2155
15 Telephone:  (650) 843-5000
Facsimile: (650849-7400
16
Eamonn Gardner (admitted pro hac vice)
17 egardner@cooley.com
Matthew Leary (admitted pro hac vice)
18 mleary@cooley.com
Cooley LLP
19 380 Interlocken Crescent, Suite 900
Broomfield, CO 80021-8023
20 Telephone:  (720) 566-4000
Facsimile: (720p66-4099
21
Attorneys for Defendant Apple Inc.
22
23 ATTESTATION: |, Timothy S. Teter, anthe ECF User whose identification and
24 | password are being used to fites Proposed Protective Orderdaeding the Disosure and Use
25 | of Discovery Materials for Apple Inc. and Potioice Technologies, Inc. | hereby attest that
26 | Jennifer C. Lu has concurred in this filing.
27 /s/ Timothy S Teter
28
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ITIS SO ORDERED. .
Dated: 10/ 30/ 2013

IstFict Judge
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EXHIBIT A

l, , acknowledge and declare that | have receiv

copy of the Protective Order (“Order”) in Potter Voice Technologies LLC v. Apple
United States District Court, Northern District of Calii@, Case No. 4:13-cv-01710-C
Having read and understood the terms of thde@rl agree to be lbmd by the terms of th
Order and consent to the jsdiction of said Court for & purpose of any proceeding

enforce the termef the Order.

Name of individual:

Present occupation/job description:

Name of Company or Firm:

Address:

Dated:

[Signature]

Case No. 4:13-cv-01710-CW EXHIBIT A - ACKNOWLEDGEMENT

ed a
Inc.,
.

e




