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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KIM D. COSTA, Case No.: 13-cv-1724-YiS

ORDER GRANTING IN PART PLAINTIFF 'S
MOTION FOR SUMMARY JUDGMENT AND
DENYING IN PART DEFENDANT’'S CROSS
VS. MOTION FOR SUMMARY JUDGMENT

Plaintiff,

CAROLYN W. COLVIN, Commissioner of
the Social Security Administration,

Defendant.

On April 16, 2013, Plaintiff Kim D. Costa filetthis action seeking judicial review of
Administrative Law Judge (“ALJ") Brenton IRogozen'’s decision findinghe was not disabled
under sections 216(i) and 223(d)tbé Social Security ActPending before the Court are the
parties’ cross-motions for sumnygudgment. (Dkt. Nos. 18, 19, 22.) Costa argues that the AL

erred by: (i) giving improper weight to the meali opinions of non-treatg and treating physicians;

(i) finding that Plaintiff had nogaching limitations that preclude her from performing past rele

23

J

ant

work; and (iii) determining that Costa was onlytgly credible. Defendant Commissioner Carojyn

W. Colvin disagrees, contending that the ALJ maoleeversible errors daw and that substantial
evidence supported the ALJ’s decision.

Having carefully considered the papers submitied the pleadings in this action, and for
reasons set forth below, the Court her&@RaANTS IN PART Plaintiff's Motion for Summary
Judgment an®eNIES IN PART Defendant’s Cross-Motiofor Summary Judgment.

l. PROCEDURAL BACKGROUND
Plaintiff filed an applicatiorior disability insurance befits in September 2009, claiming

that she had been disabled since NoverildeP008. (Record at 122—-30.) On October 28, 2009

the
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Social Security Administration (“SSA”) denied Ca'stapplication for disability insurance benefi
(Id. at 79-82.) Costa requested mideration and the SSA affirméd previous denial on May 2]
2010 (d. at 83—89). Costa subsequently requested a hearing before andlat.9@.)

ALJ Brenton L. Rogozen held a hearingJame 6, 2011, at which &htiff appeared and
testified. (d. at 48-71.) In a decision dated Decenthe2011, the ALJ found that Costa was nof
disabled. Id. at 11-20.) The Appeals Council declined to review the ALJ’s decision, thereby
rendering the ALJ’s decision the findécision of the Commissionerld(at 1.) Costa now appea
from that decision. (Dkt. No. 1.)

Il APPLICABLE LEGAL STANDARDS

This Court has jurisdiction under 42 U.S.C.teet405(g). The Court may reverse the AL
decision only if it “contains legal error @& not supported by sutastial evidence.”Orn v. Astrue
495 F.3d 625, 630 (9th Cir. 2007) (imat citations omitted). Substaadtevidence is “such relevaf
evidence as a reasonable mind might acaspidequate to support a conclusioBurch v.
Barnhart 400 F.3d 676, 679 (9th Cir. 2005). It is “more than a mere scintilla but less than a
preponderance.Bayliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th Cir. 2005). Where the evidq
is susceptible to more thame rational conclusion, ti@ourt must uphold the ALIBurch 400 F.3d
at 679.

The SSA uses a five-step sequaframework to determine whether a claimant is disabl
At Step One, the ALJ must determine whether thema@nt is engaged in substantial gainful activ
20 C.F.R. 8 404.1520(b). A person is involved in substantial work actiwheiengages in work
that involves significanphysical or mental activities. ZDF.R. § 404.1572(a). Gainful work

activity is defined as “work uslig done for pay or profit,” regaless of whether the claimant

[S.

nt

nce

1%
Q

receives a profit. 20 C.F.R. § 404.1572(b). If thencéait is engaged in substantial gainful activity,

she is not disabled. If the claimant does mofagje in substantial gainful activity, then the ALJ
proceeds to Step Two of the evaluation.

At Step Two, the ALJ must determine whet the claimant has an impairment or
combination of impairments that is severe. 20 C.F.R. § 404.1520(c). A “severe” impairment

defined in the regulations as one that signifigalnthits an individual’s ability to perform basic

is
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work activities. If the claimant does not haveeaere impairment or conmation of impairments,
she is not disabled. If the claimant does hasevare impairment or conmation of impairments,
then the ALJ proceeds to Step Three.

At Step Three of the sequential evaluatioe, AbL.J must determine whether a claimant’s
impairment or combination of impairments “meetsequals” the criteria of an impairment listed i
20 C.F.R. Part 404, Subpart P, App. 1. 20 C.F.R. 88 404.1520(d), 404.1525 and 404.1526.
claimant’s impairment or combination of impairments meets the criteadisting and the duratior]
requirement, the claimant is disabled. 20 C.B.R04.1509. If the impairment or combination of
impairments does not meet the criteria of a lisitngoes not meet the duration requirement, the
proceeds to the next step.

Before reaching Step Four in the sedisrevaluation, the ALdnust determine the
claimant’s residual functional capacity (“RF Cajpdd. 20 C.F.R. 8 404.1520) A claimant’s RH
Capacity consists of his abilitp engage in physical and mentairk activity on an ongoing basis,
in spite of any limitations from impairment3he ALJ considers both severe and non-severe
impairments in determining the claimanR§ Capacity. 20 C.F.R. 88 404.1520(e), 404.1545.

At Step Four, the ALJ must determine whetther claimant has the RF Capacity to perfor
past relevant work. 20 C.F.R. § 404.1520(f). & thaimant has the RF Capacity to perform pas
relevant work, she is not disabled. If the clainantnable to do past relent work or has no past
relevant work, the ALJ proceeds to thedli step in the sequential evaluation.

At Step Five, the ALJ considers the claimaiF Capacity, age, education, and work
experience in determining whether the claimantpamorm any other work besides past relevani
work. 20 C.F.R. § 404.1520(g). If the claimant parform other work, she isot disabled. If the
claimant cannot perform other work and fulfillee duration requirement, she is disabled.

[I. ADMINISTRATIVE RECORD AND FRAMEWORK

A. The ALJ’s Five-Step Decision

If the

ALJ

m

The ALJ applied the five-step sequential analysidetermine whether Plaintiff was disabled

and eligible for disability insurece benefits. (Record at 11-20.)

At Step One, the ALJ determined that Pliinvas “not engaged in substantial gainful
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activity since November 17, 2008, the alleged onset date.” (Record at 13.) Specifically, the
determined that Plaintiff “worked t&f the alleged disability onsettdabut this work activity did no
rise to the level of substantial gainful activity.fd.j) The ALJ did note, heever, that Plaintiff's
“ability to continually work after her alleged ongktte diminishes her overall credibility.Td()

At Step Two, the ALJ determined that Pl&#ir'has the following severe impairments:
lumbar strain with residual pain andzeal pain of unspecified etiology.”ld.) The ALJ further
determined that Plaintiff suffered from these impairments “more than minimally; thus, they ar
considered to be severe.ld() Although the ALJ noted that Ptaiff has a history of obesity, the
ALJ determined that this is not a severe impairment for Plaintdf.a 13-14.)

At Step Three, the ALJ found that Plaintifidiot have “an impairment or combination of
impairments that meets or medically equals @intae listed impairments” under the regulations.
(Record at 14.) As a result, before proceedingtep Four, the ALJ made a determination regar
Plaintiffs RF Capacity, considierg “all symptoms and the extetat which these symptoms can
reasonably be accepted as consistent with tjezie medical evidence and other evidence” as
required by 20 C.F.R. sections 404.1529 and 404.13d7. The ALJ specifically noted that whel

considering Plaintiff's s;mptoms, he “must follow a two-step procesdd.) First, the ALJ must

ALJ

11%

ding

N

determine “whether there is an underlying medicdéterminable physical or mental impairment|. . .

that could reasonably be expedtto produce the claimant’sipar other symptoms.”1d.)

“Second, once an underlying physical . . . impairnteat could reasonably be expected to produce

the claimant’s pain or other symptoms has ks@wn, the undersigned must evaluate the inteng
persistence, and limitingfects of the claimant’s symptoms to determine the extent to which th
limit the claimant’s functioning.” Ifl.) If the claimant’s stated intsity, persistenceayr functionally
limiting effects of pain are not substantiated bjeotive medical evidence, the ALJ must make &
finding on the credibility of the statements base@ @onsideration of the entire case recotd. 4t
14-15.)

Ultimately, the ALJ determined that Plaintiff httee RF Capacity to perform the full rangg
light work as defined in 20 C.R. section 404.1567(b). In making his RF Capacity determinatid

the ALJ considered “the opiniomd the State agency revigsysicians, the opinions of the

ity,
2%

of

N,
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consultative examiner, the findingad opinions of the claimant’stiting physicians, the claimant
testimony, her behavior at thedring, her past medical histognd the diagnostic and clinical
findings of record.” (Record &af7.) Although Plaintiff “testified st suffered from neck and back
pain that prevented her from being able to wotlkdt “she was in constant pain and felt her pain
worsened after she stopped waoikiand began receiving treatmerattid that “she never had a day
when she was pain free,” among other things, thé fdund that Plaintiffacked credibility. Id. at
15.)

In reaching this conclusion, the ALJ consideRdalintiff's stated actiies, noting that she
admitted that she was “capable of babysitting her five-year-old grandson after her alleged on
date,” and that “she lived aloa@d did not report any particularlpén maintaining the residence
other than testifying her daughter hedigher with the grocery shopping.ld( The ALJ also found
that Plaintiff “admitted she was capable of cookamgl cleaning her house,” and that “she was a
to drive but explained stad not do it regularly.” If.) After considering “all the medical evideng
in the record,” the ALJ conatled that although Plaintiff's meddilly determinable impairments
could reasonably be expected tosmgome of her alleged symptornits at 15), Plaintiff's
“subjective complaints are less than fully kel and the objective medical evidence does not
support the alleged severity of symptomid. @t 18).

In making his RF Capacity determination, tie) gave “little weight” to the opinion of
Plaintiff's treating physician, Dr. Mrdjen. The AleXplained that Dr. Mrdjén various work place
restrictions and temporary rastions from working “are inagfjuately supported by clinical

findings.” (d. at 17.) The ALJ further explained thatdecided to give “little weight” to Dr.

S

set

Dle

e

Mrdjen’s opinions because those opinions “appeg@iace more weight on the claimant’s subjective

complaints that have been found only pargialiedible,” “are nosupported by the objective
evidence of record and are inconsistent withctaenant’s admitted activities of daily living.”ld.
at 17-18.)

In contrast, the ALJ considered and accofgeeat weight” to the opinions of orthopedic
consultative examiner Dr. Garren, who assesseBIthetiff with an “essentially normal physical

examination except for finding slightly reduced range of motion in the neck and back and mil
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cervical and lumbar paraspinous spasms.” (Reabid.) Dr. Garren diagnosed Plaintiff with
chronic neck and back painld() The ALJ found that Dr. Gamés findings were “reasonable in
light of the medical evidence of record [and weyeherally consistent witthe objective findings o
record.” (d.)

The ALJ also gave “significant weight” togé agency review physician Dr. Morgan, who
opined that Plaintiff “coulgberform a range of light work.” (Rembat 17.) The ALJ explained that
Dr. Morgan’s opinion was “generally conat with the evidence of record.1d()

Having made the RF Capacity determinatioe, At.J proceeded to Step Four and evaluated
the Plaintiff's documented vocational backgroumel; testimony, and the testimony of a vocational
expert, and determined that Pk#invas able to perform the pastlevant work of sales clerk as

actually and generally perfmed and as an auditor astually performed.

At Step Five, the ALJ held that, Plaintiff wast under a disability, as defined in the Socia
Security Act, from November 17, 2008ttee date of the ALJ’s decision.

B. ALJ’'s Three Purported Errors

In her motion for summary judgment, Plaintffgues that the ALJ committed three errors.
First, Plaintiff contends that the ALJ impropediscredited the opinion dfeating physician Dr.
Mrdjen. Second, Plaintiff argues that the ALJpnoperly rejected Dr. Mgan’s opinion that
Plaintiff had a limitation on “reaching.” (Mot. at 20Blaintiff’s third and final purported error is

that the ALJ’s credibilityfindings were not supported by substantial evidehdl. at 20-21.)

! Although Plaintiff nominally arguethat the ALJ committed error Byiving greater weight to the
opinion of non-examining or non-treating physiciar®¥aintiff's brief contains only minimal
discussion of this topic. Plaifftappears to take issue withettopinion of examining physician Dr.
Garren, to whom the ALJ accorded “great weight,’abyuing that Dr. Garren failed to consider an
MRI of Plaintiff's lower back. (Mot. at 13.) TheoGrt notes that there is soch MRI in the record,
nor does Plaintiff cite any such NMIReport. Moreover, the recouitations Plainff does provide do
not establish that any physiompersonally reviewed an MBf Plaintiff’'s lower back. $eeReply
at 2.) Regardless, Plaintiff'siidamental argument is that the Aerred by according “little weight
to her treating physician’s opiniontndeed, in her Reply, Plaiffthotes that she advances only
three issues: that the ALJ improlyeaccorded “little weight” to DrMrdjen’s opinions; that the ALD
erred by rejecting Dr. Morgan’s opinion that Rl#f was precluded from eehing; that the ALJ’s
credibility determination was erroneous. (RepltatAccordingly, the Gurt addresses these thre¢e
arguments.
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IV.  DISCUSSION

The Court begins with Plaintiff’s first purportedror: that the ALJ erroneously discredite
the opinions of treatinghysician Dr. Mrdjen.

A. Dr. Mrdjen

Plaintiff argues that the ALY®d by assigning “little weightto the opinion of Plaintiff’s
treating physician Dr. Mrdjen. (M. at 14—20.) Upon review ofalrecord and the ALJ’s decision
this Court agrees.

“The medical opinion of a claimant’s treating gigran is entitled to ‘special weight.”
Rodriguez v. Bowe876 F.2d 759, 761 (9th Cir. 1989) (quotimbrey v. Bower849 F.2d 418,
421 (9th Cir. 1988)). The rationale for giving greater weight to a treating physician's opinion
he is employed to cure and has a greater oppitytto know and observe the patient as an
individual. Sprague v. Bowe812 F.2d 1226, 1230 (9th Cir. 1987)(citations omitted). The Nin{
Circuit requires that an ALJ defer to a treattlugtor’s opinion, even ifontroverted by another
doctor, unless the ALJ makes findings setting for#cHe, legitimate reasons for rejecting it that
are based on substantslidence in the recordSee Valentine v. Comm’r of Soc. Sec. Adrbird
F.3d 685, 92 (9th Cir. 2009Ryan v. Comm’r of Soc. Sec. Admb28 F.3d 1194, 1198 (9th Cir.
2008);0rn v. Astrue495 F.3d 625, 632 (9th Cir. 2007). The ALJ can “meet this burden by se
out a detailed and thorough summary of thesfacid conflicting clinical evidence, stating his
interpretation thereof, and making findingsSee Thomas v. Barnha&78 F.3d 947, 957 (9th Cir.
2002)(citingMagallanes v. Bower881 F.2d 747, 751 (9th Cir.1989))mportantly, “the ALJ just dd
more than offer his conclusions. He must sghfbis own interpretations and explain why they,
rather than the doctors’, are correcEfnbrey 849 F.2d at 421-22.

Here, Plaintiff's treating physi@n Dr. Mrdjen provided a mechl source statement in whic
she opined that due to Plaintifégrvical disc disease, cervicatlreulopathy, lumbar disc disease,
and lumbar radiculopathy, Plaintiff was “incapabfesven low stress jobs.” (Record at 435-36.)

Dr. Mrdjen further opined that ¢hopiates Plaintiff needed for paiglief made Plaintiff “sluggish

[sic], slow with poor memory and concentration” dhdt it was also “unsafe [for Plaintiff] to drive.

(Id. at 435.) Dr. Mrdjen further spéied that Plaintiff's pain woud “constantly” interfere with her

s ths

Iting
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attention and concentrationld(at 436.) According to Dr. Mrdp, Plaintiff's impairments would
result in marked difficulty in a workplace settin§pecifically, Dr. Mrdjerprovided that Plaintiff
could walk only half a block withduest or severe pain, sit for 20 minutes before needing to
up, and stand for only 45 minutes befoeding to sit down or walk aroundd.(at 436.)
Additionally, Plaintiff could nevelook down, and only rarely turmer head, look up, or hold her
head in a static positionld( at 437.) Plaintiff's condition ab required frequent, unscheduled
breaks during an 8-hour work daydawould likely result imore than four absences per month.
(Id. at 438.) Based on the foregoily, Mrdjen opined thaPlaintiff had ben disabled since
November 17, 2008.1d. at 438.)

The ALJ rejected Dr. Mrdjégs opinion, stating that:

The undersigned has given little weigbthese opinions because they are
inadequately supported by clinicahdiings. These opinions appear to
place more weight on the claimantigogective complaints that have been
found only partially credible. These overly restrictive limitations and
statements of disability are natpggported by the objective evidence of
record and are inconsistent with the claimant’s admitted activities of daily
living. For these reasons, thesenigns are given little weight.

(Record at 17-18.) The ALJ provided no furtegplanation. The Couaddresses the ALJ's

various reasons for discrediting.rdjen’s opinon in turn.

1. “Not supported by the objective evdence of record” and “inadequately
supported by clinical findings”

The ALJ’s statement that Dr. Mrdjen’s apns were “not sopported by the objective
evidence of record” and was “inajleately supported by clinicalnfilings,” without more, is not a
“specific or legitimate” reasoto reject those opiniondEmbrey 849 F.2d at 422 (“To say that
medical opinions are not suppattey sufficient objective findingsr are contrary to the
preponderant conclusions mandated by the objective findings does not achieve the level of
specificity our prior cases have required, even viherobjective factors are listed seriatum.”). B
conclusions are insufficient. The ALJ “must sattichis own interpretationsnd explain why they,

rather than the doctors’, are correcEimbrey 849, F.2d at 421-22. To do so, it was incumbent
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the ALJ to provide a “detailed and thorough sumnadrhe facts and conflilmg clinical evidence,
stat[e] his interpretation theof, and mak]e] findings.'See Thomas v. Barnha&78 F.3d 947, 957
(9th Cir. 2002)(citingVlagallanes v. Bowerg81 F.2d 747, 751 (9th Cir.1989)).

Here, although the ALJ did summarize medicatlernice of record elsewhere in his decisiq
the ALJ did not identify or explaihow that evidence contradicted.Dirdjen’s opinions, nor did hg
explain why his interpretations of that evidencadl@im to conclude th&r. Mrdjen’s opinions
warranted only “little weight.”In so doing, the ALJ erred.

Moreover, the Court notes that much of &ie)’'s summary of the medical evidence did n¢
include any analysis — rather, tA&J provided only a recitation of ¢hrecord facts. For example
in his RF Capacity determination, the ALJ summedithe evidence of reah including the results
from an X-Ray examination, an MRI Report, anghgsical examination. (Record at 16.) In eac
instance, the ALJ restated conclusions conthinghe relevant report without providing any
interpretation as to how the results of these repeléded to Plaintiff's aégations or on her treatin
physician’s opinions.

First, the ALJ stated that “[t]he findingson and x-ray examination performed in June 2(
showed degenerative changes in the cervical spineetoffd at 16.) The ALJ provided no analyg
as to how these “degenerative changes” relat&diatotiff’'s alleged level ofmpairment or whether
the x-ray examination results contradictaty medical opinioim the record.

Second, when discussing Plaintif€srvical spine MRI, the ALJ wrote:

The findings from a magnetic resonance imaging of the claimant’s
cervical spine perfornteon September 28, 2009 suggested borderline
congenital narrowing of the centidnal at C5 through C7 levels
exacerbated by degenerative disc disease at C5-6 and C6-7; mild reversal
of the cervical lordosis; a small centdagc protrusion at C3-4 measuring
approximately two millimeters with increased signal along the disc
periphery; and a minimal posterianraular disc bulgingliffuse endplate
spurring at C4-5 with increase centaald right paracentral prominence of
the disc bulging versus broad bagedtrusion measuring two to three
millimeters in thickness with increased signal along the disc periphery
(Exhibit 4F, p.3). There was minimahcroachment upon the right lateral
recess with no significamentral stenosis, leftteral recess encroachment
or foraminal narrowing (id.). There was also mild to moderate posterior
annular disc bulgingliffuse endplate spurring &5-6 and C6-7; mild to

-
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moderate left sided foraminal narrowing, mild encroachment upon the left
lateral recess and mild central stenosis with narrowing of the central canal
ac C5-6; mild central stenosis with narrowing of the central canal at C6-7,
and some leftward lateralization of the disc bulging/endplate spurring

(id.).

(Record at 16.) As an initial rttar, the Court notes that this summnaf facts ispulled practically
verbatim from the MRI Report ithe record. (Record at 305-308.) More to the point, however
ALJ did not “state his interpretation thereof [argk[e] findings” as to how Plaintiff’'s cervical MR
results impacted Plaiifits physical condition.See Thoma78 F.3d at 957. Though the report,
and hence, the ALJ’s decision, contained terms agcimild,” “minimal,” and “moderate,” the ALJ
did not explain how these resultsnéiacted with Plaintiff's ability level or Dr. Mrdjen’s opinions.
The ALJ’s discussion evinces no interpretation, xganation, and no analysié how these resultg
either supported or conflicted thiPlaintiff's allegations or disding pain, or with Dr. Mrdjen’s
opinions that Plaintiffivas unable to work.

Third, the ALJ summarized the findings fromplaysical examination of Plaintiff performed
in March of 2010. Again, the ALJ’'s summary of tlaets lacked any interpretation or analysis. T
ALJ noted that the examination “showed the claibfaad tenderness in the neck and paraspinal
muscles, greater in the left than the right, etbtbtenderness over her wristad slightly decreasq
range of motion, and was positive for Rirés Test.” (Record at 16, citing. at 420-30.) The ALJ
further noted that Plaintiff “was diagnosed wépinal strain or aggwation of pre-existing
degenerative disc disease with signs of radiculopathy,” but “[d]espite degnoses the claimant
was reported to have normal posture and gait, normal joint stability, did not have tenderness
thoracic spine or sciatic nerve, was negativeAidson, Tinel’s and Wright tests, and was negativ|
for straight leg raising, Brgard’s [sic], Babin'sksign, and cross straigleg raising tests.” Iq.)
Listing the findings from test®ferred to by name and natlstance, without providing any
interpretation as to what these results mears doemeet the required level of specificity for
discrediting the opinion o treating physician.

The ALJ did discuss Plaintiff's treatment rece@rdore substantively, noting that she rece
“conservative treatment” and “reported improvedaditions and reduced symptoms.” (Record af

16.) However, even here, the ALJ did not agade whether these findjs conflicted with Dr.
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Mrdjen’s opinion that Plaintifivas permanently disabled, nor did the ALJ elaborate on whethe
Plaintiff's “improved conditions” redered her non-disabled. Nor did the ALJ reference this fing
when he discussed his reasons for discrediindvirdjen’s opinions. Thus, the Court cannot
conclude that the ALJ relied upon this findito discredit Dr. Mijen’s opinions.

Defendant attempts to rehabilitate the ALdésision by identifying spétc record evidence
that supports the ALJ’s conclusion that Dr. Mrdgeopinions were “notigported by the objective
evidence of record” and were “inagleately supported by cilical findings.” (Def Cross-Mot. at 131
16.) For example, Defendant argues that DdjbMtr's treatment notentradicted her May 2011
assessment.ld. at 14.) Defendant also argues thatdbrvical MRI report “does not suggest a
disabling impairment—as noted above, neck imgghowed only mild to moderate changesd. (
at 13, citingid. at 305-309.) Defendant further argues thabrd evidence suggested that Plainti
condition improved over time.ld. at 13—14.) However, this Court cannot affirm the ALJ on a
ground upon which he did not relfsee Orn v. Astryel95 F.3d 625, 630 (9th Cir. 2007) (citing
Connett v. Barnhart340 F.3d 871, 874 (9th Cir.2003)). The Adid not refer to this evidence as
basis for his decision to discie®r. Mrdjen’s opinon and thus, the Defendant’s arguments cant
supply a basis for this Court’s decision.

2. “Appear to place more weight on subjective complaints”

The ALJ also determined that Dr. Mrdjen’adings lacked credibilitpecause they “appeatr

to place more weight on the claimant’s subjectoeplaints that have been found only partially
credible.” (Record at 17.) However, the ALd&cision fails to explain how the evidence indica
that Dr. Mrdjen’s opinion was predicated on Pidiis subjective complaints. It was incumbent o
the ALJ to provide more than just his conclusidrsmust provide his interpretation of the evidef

of record and make findings.

%2 The Court notes that it imbt deprived of [its] facultiefor drawing specific and legitimate
inferences from the ALJ’s opinion . . . ifdse inferences are there to be drawvidgallanes v.
Bowen 881 F.2d 747, 755 (9th Cir. 1989). However, here the ALJ provided no interpretation
the medical evidence conflicted with Dr. Mrdjenginions. It is entirelyunclear what medical
evidence the ALJ found to be inconsistent vidth Mrdjen’s opinion. Any attempt to draw
inferences would instead laa exercise in speculation.
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Indeed, the Court notes thati@ence of record contradictise ALJ’'s conclusion. Record
evidence suggests that Dr. Mrdgopinions were based on personal observations as well as
objective evidence. For example, Dr. Mrdjen&atment notes indicate that she conducted mult
physical examinations of Plaintiff and recordealings concerning Plairftis range of motion, and
that she reviewed and analyzed Plaintiff's x-ray resut&elRecord at 285, 289, 321.) Because
ALJ did not provide any explanatiavhat facts in the record led hitm conclude that Dr. Mrdjen’s
opinions rested primarily on Plaintiff's subjectiwemplaints, this bare statement cannot support]
ALJ’s decision to discredit Dr. Mrdjen’s opinionSee also Ryan v. Comm’r of Soc. S&28 F.3d
1194, 1199-1200 (9th Cir. 2008) (“[A]Jn ALJ does podvide clear and convincing reasons for
rejecting an examining physician’s opinions by questig the credibility of te patient’'s complaint
where the doctor does not discredit those complaimissupports his ultimate opinion with his ow
observations.”) (citations omitted).

Defendant again attempts to substantiateAlh#s conclusions by analyzing Plaintiff's MR
Report and comparing Dr. Mrdjendpinions to other evidence of redo (Def. Cross-Mot. at 15.)

However, the ALJ did not refer this evidence as forming a bafis his decision taliscredit Dr.

Mrdjen’s opinions. Again, thi€ourt cannot affirm the ALJ onground upon which he did not rely.

See Orn495 F.3d at 630 (citinGonnetf 340 F.3d at 874).
3. “Inconsistent with admitted activities of daily living”
Finally, the ALJ stated th&ir. Mrdjen’s opinions were “imnsistent with the claimant’s
admitted activities of daily living.” (Record &7.) Again, the ALJ did not specify which of

Plaintiff's daily activities contradt Dr. Mrdjen’s opinionsor which of Dr. Mrdjen’s opinions were

ple

he

the

[72]

n

contradicted by certain of Plaintiff's admitted aciest Thus, the ALJ’'s statement falls short of the

“detailed and thorough summary oetfacts” that the ALJ was oblted to provide in order to
discredit the opinion cd treating physicianSee Embrey849 F.2d at 421.

Ostensibly, the ALJ was referririg a prior section of his deston in which he described th
Plaintiff's “limited range of daily activities” a& lifestyle choice and natue to any established
impairment.” (d. at 15.) To support that statement, thelAloted that Plaintifflived alone and dig

not report any particular help maintaining the residence other thastifying her daghter helped

12

D




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

her with the grocery shopping,” “admitted sheswapable of cooking and cleaning her house,”

“admitted she was capable of babysitting her five~gdad grandson after her alleged onset date.’
(1d.)

A claimant’s activities are relevant tcet\LJ’s credibility analysis, 20 C.F.R. §
404.1529(c)(3)(i), and that & claimant engages in numerougydactivities invdving skills that
could be transferred to the workplace, the Atay discredit the claimant's allegations upon mak
specific findings relatingo those activitiesBurch v. Barnhart400 F.3d 676, 681 (9th Cir. 2005)
(citing Fair v. Bowen885 F.2d 597, 603 (9th Cir.198%)prgan v. Apfel169 F.3d 595, 600 (9th
Cir. 1999) (claimant's ability to fix meals, do laupdwork in the yard, and occasionally care for
friend's child was evidence of claimant's abilitymork)). However, here the ALJ did not draw ar
conclusions or make specific findings as to the transferability of Plaintiff’'s admitted activities {

ability to do the full range ofdjiht work, or the extent to which these activities undermine Dr.

Mrdjen’s opinions. Again, this fisz short of the “detided and thorough summary of the facts” that

the ALJ was obligated to provid&ee Embrey849 F.2d at 421.

In analyzing Plaintiff's daily activities, th&LJ focused primarily on Plaintiff's ability to
babysit her grandson after her alldgaset date. Specifically, the Alnoted that Plaintiff testified
that she was compensated for balygjther grandson in 2009 and 201&eéRecord at 13, 15.)
Defendant argues that in light this finding, Dr. Mrdjen’s opirans concerning Plaintiff's physical

limitations are overly restrictive because “[i]t is reasble to expect that s@one who attends to t

needs of a young child requires adesome ability to twist and berahd the ability to occasionally

look down and side-to-side.” (Defross-Mot. at 16.) Although theidence, and the inferences
advanced by Defendant, might have formed a asihe ALJ’s decision taliscredit Dr. Mrdjen’s
opinions, the ALJ did not mention thésidence in the context of discrediting Dr. Mrdjen’s opinid
(SeeRecord at 17.) The ALJ’s vagueference to Plaintiff’'s “admitted activities of daily living,”
which as explained above ostensibly refers toentlban simply Plainti's babysitting, does not
achieve the level of specificity required in ortlediscredit a treating plician’s opinion. Again,

the ALJ “must set forth his own interpretations axglain why they, rathéhan the doctors’, are
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correct.” Embrey 849, F.2d at 421-22. Accordingly, the Catahnot affirm the ALJ’s decision tp
discredit Dr. Mrdjen’s deision on this basis.

For the reasons stated above, the ALJ'sgi@cito accord only “little weight” to Dr.
Mrdjen’s opinions was error. Geemand, the ALJ must reevalu@le Mrdjen’s opinons. If the
ALJ determines that Dr. Mrdjen’s opinions still ment only “little weight,” he should provide a
“detailed and thorough summary of the factd aonflicting clinical evidence, stat[e] his

interpretation thereofnd mak[e] findings.”See Thomaf78 F.3d at 957 (citation omitted).

B. No Reaching Limitations

Plaintiff argues that the ALY®d by discrediting Dr. Morgas opinion that Plaintiff was
limited to only occasional reaching. The CountB that the ALJ was within his authority to
discredit this aspect of DMorgan’s conclusions.

Where a record presents conflicting medical ewgelt is “solely the province of the ALJ 1o
resolve the conflict” and to deciadéhich medical opirons to credit. Andrews 53 F.3d at 1041
(citation omitted) see also Sample v. Schwejk&94 F.2d 639, 643 (9th Cit982) (Where “medica
reports are inconclusive, questions of credibgibd resolution of conflis in the testimony are
functions solely of the Seefary.”) (citation omitted).

Here, the ALJ noted that Dr. Morgan’s opirsaoncerning Plaintif§ ability level was not
completely consistent with the evidence of recoSeeRecord at 17.) Indeed, other record
evidence supported the ALJ’s determination thatn@féivas not limited to occasional reaching.
(See e.g., idat 389 (Report of Dr. Garren, finding thlaintiff could continuously reach overhead);
id. at 17 (ALJ noted that Dr. Post found thatmiant had full range of motion in the shoulder,
elbow, fingers, forearm, and wrists).) Thusthe extent that DiMorgan’s opinions were
contradicted by other substamhiwidence in the record, the Alwas empowered to resolve the
conflict and decide which medical opinions tedit. Accordingly, the Gurt finds that the ALJ
appropriately concluded that Ri&ff had no reaching limitations @cluding her ability to perform
the full range of light work.

However, because on remand the ALJ must redenghe weight accorded to Dr. Mrdjen’y

opinions, his decision concerning Piif's reaching capabilities must also be reconsidered. Cegrtain
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of Dr. Mrdjen’s opinions also pcluded Plaintiff from reaching.SéeRecord at 235, 265, 281.) If
the ALJ determines that Dr. Mrdjen’s opiniomarrant further weight, the ALJ should also
reconsider his assessment of Plaintiff's physical capabilitielsiding whether Plaintiff was
precluded from reaching.

C. Credibility Finding

At the hearing with the ALJ, Plaintiff testifigtdat she was “in constapain” that “preventec
her from being able to work.” (Record at 19.he ALJ found Plaintiff's testimony only partially
credible. [d.) Plaintiff argues that th&lLJ’s decision to discredit heubjective statements of pai
was not based on clear and convincing reasons arefdheeconstitutes reversgerror. (Mot. at
22.) The Court agrees.

The ALJ cannot discredit Plaintiff's excessrptestimony without making “specific finding
justifying that decision.”Johnson v. ShalaJ&0 F.3d 1428, 1433 (9th Cir. 1995) (citation omitte(
Where, as here, the ALJ finds that Plaintif§ iproduced evidence of an underlying impairment g
impairments that could reasonably be expetiiqetoduce some degree of symptoms, the ALJ’s
adverse credibility findings must be supportecl®aar and convincing reasons why the claimant]
testimony of excess pain was not credible, andtrbe supported by substantial evidence in the
record as a wholeld. (citing Swenson v. Sulliva®76 F.2d 683, 687 (9th Cir. 1989)n deciding
credibility, the ALJ may consider many factors;luding “(1) ordinary techniques of credibility
evaluation, such as the claimant's reputation foglyprior inconsistent atements concerning the
symptoms, and other testimony by the claimantaipgiears less than candid; (2) unexplained or
inadequately explained failure to seek treatment or to follow a prescribed course of treatmen
(3) the claimant's daily activities. Tommasetti v. Astru®33 F.3d 1035, 1039 (9th Cir. 2008)
(citations omitted). A claimant’s “daily activisemay be grounds for an adverse credibility findi
‘if a claimant is able to spend a substantiat p&his day engaged in pursuits involving the
performance of physical functions thaé dransferable to a work setting.Orn, 495 F.3d at 639,
(citing Fair, 885 F.2d at 603Burch,400 F.3d at 681 (stating thatvadse credibility finding based
on activities may be proper “if aatmant engages in numerous daibtivities involving skills that

could be transferred to the workplace”)).

15
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The ALJ’s adverse credibility determinatiturned primarily on the ALJ’s finding that
Plaintiff's admitted activities of daily living coléted with her alleged level of impairment. The
ALJ noted that “the claimant lived alone and did not report any particelprin maintaining the
residence other than testifyingridaughter helped her [sic] with the grocery shopping.” (Recor
15.) The ALJ further noted that Plaintiff admittehe was capable of babysitting her five-year-o
grandson after her alleged onset datd.) (The ALJ also found that Plaintiff “admitted she was
capable of cooking and cleaning her house,” and tlmat V& s able to drive but explained she did

do it regularly.” (d.)

It was proper for the ALJ to consider facts surrounding Plaintiff’'s admitted activities. 20

0 at
d

not

C.F.R. 8 404.1529(c)(3)(i). However, the factstaded by the ALJ do not provide a sufficient bdsis

for the ALJ’s adverse credibility determinatiomportantly, the ALJ made no finding that these

activities of daily living were @insferrable to a work setting. The ALJ also made no finding that

Plaintiff spent a substantial part of the daga&ged in these activities. Thus, the ALJ did not

properly evaluate whether Plaintiff’'s admittediaties of daily living supported his adverse

credibility determination. Indeed, evidence of mecsuggests that Plaintiff’'s admitted activities did

not rise to the level required order to discredit her subjectiyain testimony. At the hearing
before the ALJ, Plaintiff testified that cleagi her house was “an all-day project” because she
needed to alternate between sitting and standingcaiid at 64.) Plaintiff also testified that her
daughter always had to accompany toethe grocery store and thar daughter had to carry all th
groceries because Plaintiff was unable to do &h) (

The ALJ relied considerably on Plaintiff'sméssion that she was capalof babysitting her

five-year-old grandson after her alleged onset deitmwvever, the ALJ conceded that this work didl

not rise to the level of “substaalt gainful activity.” (Record at3.) And again, the ALJ did not

determine that Plaintiff's babysitg duties, which terminated 010, consumed a substantial par

of Plaintiff's day. Indeed, the heng transcript suggesthat Plaintiff did not babysit full-time.
Specifically, Plaintiff testified that her babytsig activities were “on and off” and the ALJ
acknowledged that Plaintiff was paid onlycauple hundred dollars” for babysitting in 2009.
(Record at 54-55.) Moreover, the ALJ muskméspecific findings riating to [the daily]
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activities” and their transferabilitp conclude that elaimant's daily activities warrant an adversg
credibility determination.See Orn495 F.3d at 639 (citinBurch,400 F.3d at 681). Here, the AL
did not conclude that the nature of PlaingfBabysitting was transfelalto a work setting.
Accordingly, the ALJ’s findings concerning Pl&ffis admitted activities of daily living did not
sufficiently support his decision tostiredit her subjeiste testimony.

In determining that Plaintiff's subjectivestemony was only partially credible, the ALJ alsp
stated that Plaintiff's conddns improved with conservativeeatment and adherence to her
treatment regimen. (Record at1&lthough conservative treatmamiy be sufficient to discount p
claimant’s testimony regarding severity of an impairmeee, Parra v. Astryet81 F.3d 742, 751
(9th Cir. 2007) (citinglohnson 60 F.3d at 1434), here the AL&zgplanation does not amount to g
clear and convincing reason fosdounting Plaintiff’'s subjectiveestimony. Importantly, although
the ALJ noted that Plaintiff reported improveshditions and reduced symptoms, the ALJ did ngt
find that Plaintiff’'s degree of improvement conflictedh her stated level of pain. It is entirely
possible that Plaintiff could boimprove yet continue to suffeiebilitating pain. The ALJ’'s

statement that Plaintiff reported improvement ufmlowing conservative treatment, without mor

w

cannot by itself be a “clear and convincing” reaBwrdiscounting her subjective pain testimony.

The only other stated reason for the Alaldverse credibility determination was that

Plaintiff's statements concernirige intensity, persistence and limiting effects of her symptoms was

“greater than expected in light the objective evidence of record,” which he found “relatively
benign.” (Record at 15.) However, the ALJ “mapt discredit the claimaisttestimony as to the
severity of symptoms merely because they unsupported by objective medical evidendegddick
v. Chater 157 F.3d 715, 722 (9th Cir. 1988). Therefore, this reason alone cannot constitute
sufficient evidence for an adversredibility determination.

Thus, on remand, the ALJ must reevaluatectiedibility of Plaintiff's subjective pain
testimony.
V. REMEDY

Having found that the ALJ did not sufficientlyxmain his reasons for skirediting the treatin

[{e]

physician’s opinions and that the Aldid not adequately support hidverse credibility finding, the
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Court now addresses the questionvbkther to remand for furthadministrative proceedings or
payment of benefits.

This Court may remand for an award of bésednly if three conditions are met: (1) the ALJ
failed to provide legally sufficient reasons fojeing the evidence; J2here are no outstanding
issues that must be resolved before a deterroimati disability can be madand (3) it is clear fron]
the record that the ALJ would lbequired to find the claimant disa&ll were such evidence credited.
Benecke v. Barnhar879 F.3d 587, 593 (9th Cir. 2004) (citiRgrman v. Apfel211 F.3d 1172,
1178 (9th Cir. 2004)). It is the “unual case” that meets this standaBknecke379 F.3d at 595.

Generally, “the proper course, except in rare circumstances, is to remand to the agency for additic

investigation or explanation.ld. (citing INS v. Ventura537 U.S. 12, 16 (2002)Josia v. Barnhart
367 F.3d 882, 886-87 (9th Cir. 2004)). The Court fithds in this case, remand for further
administrative proceedings is proper.

Here, even if the Court credits as true tpinions of Plaintiffs treating physician and
Plaintiff's subjective pain testiomy, there remains substantial evidemn the record contradicting
Dr. Mrdjen’s opinions and Plaintif§ allegations that she suffers fralisabling neck and back pain.
For example, Dr. Garren performed an indepahgaysical and musculoskeletal evaluation and

concluded that Plaintiff had assentially normal physicaxamination with thexception of slightly

reduced range of motion in her neck and backraitd back spasms. (Record at 17, 385-386.) [The

ALJ noted that in spite of Plaiff's diagnoses, Dr. Garren foundatithe Plaintiffjpresented with
normal physical capacity: “normal cervical anchlar lordosis, full range of motion in her
shoulders, elbows, wrists, knees, ankles, andardmal motor strengtintact sensation, was
negative for straight leg raisiritest], was able to heel ancetwalk, and had a normal gait.fd(at
17.) Thus, Dr. Garren concluded tidaintiff was able to perforra wide range of light work.Id.)
When an examining physician provides independemicel findings that differ from the findings of
the treating physician, as Dr. Garmdid here, such findings are theelves “substantial evidence.”
Orn, 495 F.3d 625, 63Z;homas 278 F.3d at 957Andrews v. Shalalé3 F.3d 1035, 1041 (9th Cir.
1995).
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In addition, Dr. Morgan, a state agency revigwysician opined that Plaintiff could perforn
a range of light work. (Record at 17.) To the ekthat Dr. Morgan’s opinns are consistent with
other evidence in the record, theguld constitute sukbential evidence for discrediting the opinion
of Dr. Mrdjen. See Magallanes v. BowesB81 F.2d 747, 752 (9th Cir. 1989).

Accordingly, the Court finds that even upoediting as true DiMrdjen’s opinions and
Plaintiff's subjective testimony, there remain isstieg require resolution biype ALJ. Where, as
here, a record presents conflictingependent clinical findings, it is “solely the province of the A
to resolve the conflict” and to decide whichdi@l opinions to credit and which to rejeétndrews
53 F.3d at 1041see also Magallane881 F.2d at 751 (“Where mediagalports are inconclusive,
guestions of credibility and relstion of conflicts in the testiomy are functions solely of the
Secretary.”) Thus, remand is appropriate sotti@iALJ can determine credibility and resolve
conflicts among the medicapinions of record.

V1. CONCLUSION

For the foregoing reasons, the COBRANTS IN PART Plaintiff’'s Motion for Summary

Judgment an®eNIES IN PART Defendant’s Cross-Motion f@ummary Judgment. The Court

herebyREMANDS this case for further administrative peeclings in conformity with this Order.

I T1sSo ORDERED.

Date: March 7, 2014

YVvONNE G&izaLE? RocerS?
UNITED STATES DISTRICT COURT JUDGE

19

[72)

LJ




