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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MAGGIE CAMPBELL, on behalf of herself ani Case No.: 13-CV-2632 YGR
all persons in Califoriai similarly situated,
ORDER GRANTING M OTION OF DEFENDANTS
Plaintiff, TO DIsMISSWITH LEAVE TO AMEND
V.
EBAY, INC., AND PAYPAL, INC.,

Defendants.

Plaintiff Maggie Campbell (“Plaintiff”) bringshis putative class acith against Defendants
eBay, Inc. and Paypal, Inc. (“Defendants”). Ridi alleges claims for breach of fiduciary duty,
violation of the California Unfair Competition Law, Cal. Business & Professions Code section
17200et seq(“UCL"), and violation ofthe California Consumer Legal Remedies Act, (“CLRA")

Defendants have filed a Motion to Dissiunder FRCP 12(b)(1) on the grounds that
Plaintiff lacks standing, and under FRCP 12(b)(6jlengrounds that Plaintiff fails to meet the
minimal pleading requirements of FRCP 8 or othise to state facts sufficient to support her
claims. Having carefully considered the papgismitted and the pleadings in this action, and fqr
the reasons set forth below, the Court hel@ByNTS the Motion to Dismis$VITH LEAVE TO

AMEND.}

! Pursuant to Federal Rule of Civil Procesli@8(b) and Civil LocaRule 7-1(b), the Court
finds this motion appropriate for decision mout oral argument. Accordingly, the COMACATES
the hearing set fdeptember 10, 2013.
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l. BACKGROUND

This action was removed from Santa Clara Sop€ourt by the Notice of Removal filed
June 7, 2013. (Dkt. No. 1 ['NOR”].) Plaintifiled her complaint on October 9, 2012, and then
filed a First Amended Complaint. (NOR, Exhsarid 9 ["FAC”].) In the FAC, Plaintiff alleges
that she operates a business itif@aia selling bicycles and bicye parts through eBay. (FAC |
14.) She alleges that she has an accountheiifh Defendant PayPal, Inc. and Defendant eBay,
Inc. (FAC T 14.) She alleges a class definetkhsellers of goods and services emanating from
California who have user agreements” with Defendants and “who have utilized and are utilizi
services provided by Defendant PayPal, Inc. and Defendant eBay Inc.” (FAC 1 19.)

Plaintiff's claims are baseapon several alleged policiesmractices of Defendants,
including:

(1) eBay’s “Buyer Is Always Right” grievae policy concerning disputes between buyer;
and sellers, which results in “[s]ellers suchtlzes Plaintiff ... losing tk goods... shipped to the
buyer, as well as the money paid by the bdgethe goods, which is refunded to the buyer by
either PayPal or eBay” (FAC { 5);

(2) Defendants’ use of software to “placediia the computers of the Plaintiff and other
sellers . . . which allows said Defendants to spyheractivities of the Plaintiff and other sellers
similarly situated” and invadetheir privacy (FAC | 6);

(3) eBay’s restrictions what can beld on its website (FAC 17);

(4) eBay restrictions on sellers’ accounts wheseller is late ipaying listing fees and
Final Value Award fees owed to the companyif arseller is “downgraded” based on buyer
complaints (FAC 1 8);

(5) PayPal’s failure to deliver payments imnedly from an eBay buyer to a seller, insted
making use of the funds during ttelay period while the funds aretime possessicand control of
PayPal (FAC 1 9);

(6) eBay’s encroachment on sellers’rewship rights by “placing ‘fast and easy
advertisements’ all over the listings pageswhich detract from the effectiveness of the listing

pages,” and thereby cause sellers “damagerasult of lost sales” (FAC { 10);
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(7) eBay’s actions as an “agent for the Riffiand other sellers similarly situated” by
which eBay precludes sellers “from communiegtwith their prospective buyers, and also
precludes the prospective buy&@m communicating directly witkhe sellers,” including that
eBay “delete[s] language fromcammunication that it does not wahe buyer or the seller to read
or [] will add language that it does wanethuyer or seller teead.” (FAC § 11.)

(8) “eBay sanctions and amgwes” third party vendorsnd “recommends that sellers
utilize the services of an agwed third party vendor,” includingeapplix and Inkfrog insurance,
such that even when a seller ¢rie terminate serviogith the third party vendor, “PayPal, upon tH
direction of Defendant eBay, batinues to pay third party vendowith a seller's money (FAC 1
12, 13); and

(9) sellers subject to account holds by Defendants cannot obtain shipping insurang
because a recommended third party insurancegepwinly accepts payment through PayPal (FA
113).

1. STANDARDS APPLICABLE TO THE MOTION

Defendants move under FRCP 12(b)(6) for failarallege facts sufficient to establish
Plaintiff's claims. “Federal Rule of Civil Bcedure 8(a)(2) requiresly a ‘short and plain
statement of the claim showing that the pleaslentitled to relief,’ in order to ‘give the
defendant fair notice of vétt the claim is and the grounds upon which it restB&ll Atlantic
Corp. v. Twombly550 U.S. 544, 554 (2007) (quoting Fed. R. Civ. P. 8(a)(2)). The pleading is
construed in the light most fa\adsle to the non-moving party anill material allegations in it are
taken to be trueSanders v. Kennedy94 F.2d 478, 481 (9th Cir. 1986).

Even under the liberal pleading standaréRafe 8(a)(2), “a plaintiff's obligation to
provide the grounds of his entitlemt to relief requires more than labels and conclusions, and g
formulaic recitation of the element$ a cause of action will not do.Twombly,550 U.S. at 555
(citing Papasan v. Allain4d78 U.S. 265, 286 (1986) (intetraackets and quotation marks
omitted)). Hence, the Court need not assumstated facts, norillvit draw unwarranted
inferences.Ashcroft v. Igbalp56 U.S. 662, 679 (2009) (“Determining whether a complaint stat

a plausible claim for relief . . . [is] a context-siiedask that requires threviewing court to draw
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on its judicial experience and common sense.”plaintiff must not merehallege conduct that is
conceivable but must instead aie“enough facts to state a clainrétief that is plausible on its
face.” Twombly,550 U.S. at 570. “A claim has facf@husibility when the plaintiff pleads
factual content that allows the court to draw thasonable inference that the defendant is liable
for the misconduct alleged.Igbal, 556 U.S. at 678 (citingwombly,550 U.S. at 556). In sum, if
the facts alleged foster a reasonable inferendiatwfity—stronger than a mere possibility—the
claim survives; if they do not, the claim must be dismis&ek Igbalp56 U.S. at 678-79.
Defendants’ motion also challenges the complander FRCP 12(b)(1) for lack of subject
matter jurisdiction based upon Riaff's lack of standing.See In re Ditropan XL Antitrust Litig
M:06-CV-01761-JSW, 2007 WL 2978329,*4t(N.D. Cal. Oct. 11, 2007) (“Standing pertains to
a federal court’s subject matierisdiction under Article 111, andhus, is properly raised in a
motion to dismiss under Federal RuleGivil Procedure 12(b)(1).”) (citingVhite v. Leg227 F.3d
1214, 1242 (9th Cir. 2000)Eattie v. Wal-Mart Stores, Inc504 F. Supp. 2d 939, 942-44 (S.D.
Cal. 2007) (addressing standing ungette 12(b)(1)). The Court is presumed to lack subject

matter jurisdiction until plaitiff proves otherwise Stock West, Inc. v. Confederated Tri#&3

F.2d 1221, 1225 (9th Cir. 1989). Plaintiff must greisadmissible evidence to satisfy this burdery.

Ass’n of Am. Medical Colleges, v. United Sta®ds F.3d 770, 778 (9th Cir. 2000).
Defendants request judicial notias to two items: eBay’s User Agreement in effect at th¢
time of the filing of the original complaint, ardBay’s Prohibited and Restricted Items Policy in
effect at that time, which was expresslgarporated into the User AgreemeneéRequest for
Judicial Notice [Dkt No. 17] anBeclaration of Elizab&tHartrich, Exh. A and B [Dkt. No. 18].)
Plaintiff objects on grounds of relevance, lackmfndation and failure to comply with the Best
Evidence Rule. However, Plaintiff has allegeattshe and members of the putative class have
“user agreements” with eBay. (FAC 119.) ®motion to dismiss, a court may consider
documents referenced in the complaint, “central” to the claims, and as to which no party que{
the authenticity of th copies providedSee Knievel v. ESRN93 F.3d 1068, 1076 (9th Cir.
2005). The agreements are referenced by the EA@ral to the allegationand, even if not the

agreement Plaintiff herself signed, are undisputedly the version in effeettah#éhof the filing of

A} %4
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the FAC. Plaintiff’s objections are overruladd the Court considers them for the limited
purpose of considering whether trefffect Plaintiff's pleading burden.
[I1.  ANALYSIS

A. Failureto Allege Damage and Standing

First, Plaintiff does not plead that she was dg@daas a result of any of the nine policies
she alleges. While she detailsipi@s and practices that apply“sellers such as Plaintiff,” she
never alleges that any of thesdigies or practices affected helfor example, in her “Buyer Is
Always Right” policy allegations, Plaiiff fails to allege that she Haa dispute witta buyer or that
eBay resolved such a dispuh the buyer’s favor.9eeFAC § 5.) In her listing restriction
allegations, she complains that eBagtricts sellers from listing sontygpes of items for sale on its
website, but she does not allege that she wasrestricted from selling any item at any time.
(FAC 1 7.) Inthe allegatiorncerning account restrictionsascount downgrading, she fails to
allege her accounts were restrictéit any such restriction waspnoper, or that she suffered any
damage as a result. (FAC 11 7, 8.) With resiuettte allegations that PayPal holds funds for an
unreasonable period and makes use of the monewfiffldoes not allege any sale in which this
alleged practice affected her. (FAC 1 9.) Thegaltions as to each of the policies and practices
suffer from the same lack of afgctual allegation that Plaintiff veaaffected by any of them. As &
result, Plaintiff fails to allege a claim and, maignificantly, fails to allge a basis for standing.
See Meyer v. Sprint Spectrum .45 Cal. 4th 634, 643 (2009}dsding for purposes of CLRA
claim not established in “situations in whiah allegedly unlawful @rctice under the CLRA has
not resulted in some kind of tangible ieaased cost or burden to the consumé€iyikset Corp. v.
Superior Court51 Cal. 4th 310 (201X ®stablishing standingg. injury in fact, for purposes of
UCL claim requires factual allegations estdtihg “lost money or property” personal to the
plaintiff). Thus, the motion to dismiss on standing groun@RSNTED.

Defendants also argue that certtaf the alleged bases for the claims are foreclosed by the
terms of the standard user agreements Plaantifother sellers have with eBay and PayPal.
Plaintiff acknowledges that sheshsigned a user agreement vatBay. (FAC § 19). The eBay

User Agreement in effect at the time of the filmigthe original complaint specifically incorporate
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eBay’s “Prohibited and Restrictéggms Policy,” which restrictsellers from listing certain items
for sale such as “ethnicalty racially offensive materiand Nazi memorabilia.” SeeRJN,

Hartrich Dec., Exh. A, “Additionalerms” at p. 7; Exh. B, “Prohited and Restricted Items” at p.
2.) In her opposition, Plaintiff seems to ackna¥ge that this Prohibited and Restricted Items
Policy applied to her user agreement, but contémaisshe can amend the complaint to make cle
that she is challenging a different set of retsns. (Opp’n at 10:20 — 11:5.) In amending her
complaint, Plaintiff should address the nature efrigstrictions that aredtbasis for her complaint
and why those restrictions are not part ofdageeement she acceded to as part of her user
agreement with eBa.

B. Breach of Fiduciary Duty

To state a claim for breach of fiduciary dutyaiRtiff must allege: (1) the existence of a
fiduciary relationship, (2) breach 6fluciary duty, and (3) damage3asis W. Realty, LLC v
Goldman 51 Cal. 4th 811, 820 (Cal. 2011). Certain refegiops give rise to fiduciary duties “as 4
matter of law,” such as relationships betweenrigpal and agent,” “real estate broker/agent ang
client” and “joint venturers.Oakland Raiders v. Nat'l Football LeaguE31 Cal. App. 4th 621,
632 (2005). Otherwise, “beforeparson can be charged with duciary obligation, he must ...
knowingly undertake to act on behatid for the benefit of anotheld. “California courts have
rejected attempts to extend fiduciary obligatibmselationships where the imposition of such an
affirmative duty is unwarranted.ld. at 633.

Plaintiff alleges that PayPal and eBay bothri® as the agent” for Plaintiff and other
sellers [d., 1 9). Plaintiff alleges th&ayPal acts as the agent Riaintiff by “obtaining payment
for goods and services sold bytbellers to their buyers.ld)) Plaintiff similarly alleges that eBay|
serves as her agent because it has the poweretdude(] Plaintiff and other sellers . . . from
communicating with their prospeee buyers” and to “dlete language from a communication it

does not want the buyer seller to read.” Ifl. T 11.)

2 Plaintiff does not allege a vigtion of the user agreement.

ar
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In opposition to the motion, wibut citation to any authoritylaintiff argues that these

allegations “reflect[ ] those fiduciary relationphitraditionally acknowledged by the law such as

the parties to the transaction effectively in trustil certain instructions the parties provide the
agent are met; or, akin to aubtee and Trustor or betwee thanker and the customer whose
monies it holds.” (Opp’n at 13:3-8.) Plaintiflggument is without substance or apparent merit
under applicable California law. The allegatiomshe FAC do not allege an agency relationship
with respect to any “holding of money” by PayRal eBay) but instead focus on eBay’s actions
an “agent for the Plaintiff and other sellers similarly situated” by which eBay precludes sellerg
“from communicating with their spective buyers, and also precludes the prospective buyers
from communicating directly witthe sellers,” includhig that eBay “delete[s] language from a
communication that it does not wahe buyer or the seller to keor [] will add language that it
does want the buyer or seller to read.” (FAC | 1d.3hort, the FAC does not allege facts to shq
the nature of the fiduciary relationship or the lbteaf that duty, and the opposition does little to

explain how Plaintiff woud cure this problem. Mere conclus@legations on this point will not

suffice. Gonzales v. DHI Mortgage Co., LtcC 09-1798 PJH, 2009 WL 4723362 at *4 (N.D. Cal.

Dec. 4, 2009) (vague allegationsfifuciary relationship are infficient to withstand motion to
dismiss)?

As a result, Plaintiff has faiteto allege a breach of fidiacy duty claim against either
Defendant. The motion as to this clainGBANTED.

C. UCL Claim

California’s UCL prohibits anyunlawful, unfair or fraudulent business act or practice.”
Cal. Bus. & Prof. Code 8§ 17200. “Each prong of ti&L is a separate ardistinct theory of

liability.” Dunkel v. eBay In¢No. 5:12-CV-01452-EJD, 2013 WA15584, at *10 (N.D. Cal. Jan.

% eBay also argues that the standard ageeement includes a “No Agency” provision,

highlighted in bold font, that states\l6 agencypartnership, joint venture, employee-employer, ¢
franchiser-franchisee relationshgintended or created by this User Agreenigii®IN, Hartrich
Dec., Exh. A, “No Agency” at p. 5 (emphasis addedlaintiff’'s amendeé pleading should addres
the applicability of thixlause to her claims.

W
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31, 2013) (quoting and citingirdsong v. Apple, In&690 F.3d 955, 959 (9th Cir. 2009)). “[A]
plaintiff must have suffered amijury in fact’ and ‘lost money goroperty as a result of the unfair
competition’ to have standing to pursue eithemalividual or a representative claim under the
California Unfair Competition Law.Jensen v. Quality Loan Serv. Coif®2 F. Supp. 2d 1183,
1199 (E.D. Cal. 2010) (citation and quotation marks omitted).

Here, Plaintiff asserts that “Defendants have committed unlawful, unfair or deceptive
business practices in violation of Californiavlawithout alleging whictprongs are at issue or
what facts would establish any of those prongs. (FAC, §&alspPrayer at § 3.) Assuming
Plaintiff intends to state a claim under the wild prong, she fails tadentify the predicate
offenses that would form the basis such ant)alleging no more than that “Defendants have
committed unlawful . . . business practices in violaf California law.” (FAC § 34.) Plaintiff's
statement in opposition to the motion, that the “unl&indtactice is the breach of fiduciary duty o
could be a claim (not yet pleaded) for viatatiof a California CivilCode provision against
conversion of monies, do not offer a sciint basis for the claim either.

Similarly, assuming Plaintiff intends to allegeclaim under the “unfair” or “fraudulent”
prongs, she must allege factsstgport those claims. Indeed;laim under the fraudulent prong
must meet the more stringent pautarity standards under FRCP 9(lyearns v. Ford Motor Co.
567 F.3d 1120, 1125 (9th Cir. 2009). Plaintiff gua argument in opposition that “Defendants
made representations to the public about thewicges and performance and what the users and
consumers (buyers and sellers), inthg Plaintiff, could expect for the fees they paid. . . [which]
turned out to be false and misleading half-trtitlegs not get any closér stating a plausible
claim. The Court therefol8RANTS the motion to dismiss the UCL claim.

D. CLRA Claim

“The [CLRA] prohibits specifiedinfair and deceptive actadpractices in a transaction
intended to result or which results in the saléease of goods or sereis to any consumer.”
Fairbanks v. Superior Courtt6 Cal. 4th 56, 59 (2009). Under the statute, “consumer” means '
individual who seeks or acquirds; purchase or lease, any goodsenvices for personal, family,

or household purposes.” Cal. Civ. Code 81761(d)willestand a motion to dismiss, Plaintiff mug

an
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allege facts showing that she is arisamer” as contemplated by the CLRBee Zepeda v.
PayPal, Inc, 777 F. Supp. 2d 1215, 1222 (N.D. Cal. 20Mazur v. eBay In¢257 F.R.D. 563,
568 (N.D. Cal. 2009) (“[Plaintiff] uses eBay Livauction to purchase items for her business and
not her own use . . . [Plaintiff] is therefore natansumer as defined by [the CLRA].”) (internal
citations omitted)Person v. Google, IncNo. C 06-7297 JF (RS), 2007 WL 832941, at *7 (N.D.
Cal. Mar. 16, 2007) (“Since Plaintiff's stated purpose for using [Google’s] AdWords is commg
and political, he is not a consumer” under CLR&pnclusory allegations that the plaintiff is a
consumer are not sufficient where the complaingaliethat the plaintiff's claims arise out of its
role as a sellerZepeda 777 F. Supp. 2d at 1222.

Plaintiff's allegations in the CLRA claim arat best, unclear. As pleaded in the FAC,

Plaintiff “operates a business . . . by sellingyloies and bicycle pathrough eBay, among other

goods and services.” (FAC, 1 14.) While Plaintiff slelege, at paragraph 1 of the FAC, that she

is both a seller and a buyer on eBay, the remaioiéne general allegations upon which she bas
her claims concern her role and her treatment by Defendantelsra (FAC Y 5, 6, 7, 8, 9, 10,
11, 12, 13 [allegations regarding Plaintiff and “othdiesg similarly situated” and “most sellers”].
Her class allegations are “on bélaf herself and a class deéd as all sellers of goods and
services emanating from California who have @wgeements with Defendant PayPal, Inc. and
Defendant eBay Inc., and who have utilized arelutilizing the servies provided by Defendant
PayPal, Inc. and Defendant eBay Inc.” (FAC 1 19.)

It is only in the CLRA claim itself that skelds a single line statirtat she “brings this
claim on behalf of a class of bugeagainst Defendant eBay,ithout further alleging a class
definition. (FAC 1 38.) She then adds new allegetithat eBay manipulates sellers to get them
add the cost of shipping into the selling pricdlsat they can concetile fact that buyers are
actually being charged for shipping.

Plaintiff's claim fails to allege that she waisbject to this practice or was injured by it.
Further, a CLRA claim, being “grounded in ftgimust meet the partidarity requirements of

FRCP 9(b), which Plaintiff's allegations do n@ee Vess v. Ciba-Geigy Corp. USA7 F.3d

rcial
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1097, 1106 (9th Cir. 2003). Accordingly, the noatito dismiss Plaintiff's CLRA claim is
GRANTED."
IV.  CONCLUSION

In accordance with the above, the Motion to Dismi€SR8NTED as to all causes of action

The Court will allow leave to amend. Plaintifiust set forth facts sufficient to establish
each claim, the defendants against whom it is stated, and the legal grounds upon which it is
Plaintiff's attorneys are further remingdief their obligations under FRCP 11.

Plaintiff shall file her amended complaint no later tkaotober 1, 2013. Defendants shall
file their response no later th@rctober 22, 2013.

This Order terminates Docket No. 16.

| T ISSo ORDERED. f & . e‘ %'C ,
Date: September 5, 2013 C

Y VONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE

* The Third Cause of Action is not labeledspecify that it is agast Defendant eBay only,
although it appears that wBfaintiff's intent. SeeFAC  38.) Moreover, it does not appear that
the CLRA claim would apply to PayPal, as theRZ\L.cannot be used to regulate money or credit
transactions.See Berry v. Am. Express Publishifig7 Cal. App. 4th 224, 229-30 (2003¢e also
Cal. Civ. Code § 1770(a). In the amended compl&iaintiff is directedo allege with clarity
which claims are stated against which Defendants.
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