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and Tapers Pension Trust Fund and its Joint Board ...n Pacific Drywall, Inc. et al Doc

Michele R. Stafford, Esq. (SBN 172509)

Erica J. Russell (SBN 274494)

SALTZMAN & JOHNSON LAW CORPORATION
44 Montgomery Street, Suite 2110

San Francisco, CA 94104

Tel: (415) 882-7900

Facsimile: (415) 882-9287
mstafford@sjlawcorp.com
erussell@sjlawcorp.com

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA

BAY AREA PAINTERS AND TAPERS Case No.: C13-2711 SBA
PENSION TRUST FUND, et al.,
JUDGMENT PURSUANT TO

Plaintiffs, STIPULATION; ORDER THEREON

V.
NORTHERN PACIFIC DRYWALL, INC., a

California Corporation, and DARRIN
MICHAEL SPANN, an individual

Defendants.

entered in the within action in favor dfie Plaintiffs BAY AREA PAINTERS AND TAPER
PENSION TRUST FUND, et al. (collectively “Plaifis” or “Trust Funds”)and against Defendar
NORTHERN PACIFIC DRYWALL, INC., a CaliforniaCorporation, and/or alter egos and
successor entities, and DARRIN MICHAEL SPANa individual (“Defendants”), as follows:

1. Defendants entered into a valid Collective Bargaining Agreement with
District Council 16 of the International Unioof Painters and Alliedlrades & The Wall an
Ceiling Alliance (hereinafter “Bargaining Agreentgn This Bargaining Agreement has continy

in full force and effect to the present time.
I

I

I
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IT IS HEREBY STIPULATED by and betweehe parties hereto, that Judgment shall be
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2. Defendants have become indebtedhe Trust Funds as follows:

Work Period Unpaid 20% 5% Interest Subtotals
Contributions  Liquidated (thru 9/3/13)
Damages
January 2013  $11,286.64 $2,857.33 $322.49 $14,466.46
~ May 2013 (late) $0.0€) $690.50 $3.78 $694.28

June 2013 (late) $0.00 $1,352.72 $8.34 $1,361.06
July 2013 $7,623.12 $1,524.62 $3.13 $9,150.87
Subtotals: $18,909.76 $6,425.17 $337.74 $25,672.67

Total Unpaid Contributions, Liquidated Damages, Interest,
summarized above (1/13; 5/13 — 7/13): $25,672.67
Attorneys’ Fees (through 9/3/13):  $2,463.50
Costs (Complaint: Service) $547.85
GRAND TOTAL  $28,684.02

3. Defendants shaltonditionally pay the amount d$22,258.85, representing all of th
above amountdgss liquidated damages in the amount of $6,425.17. This waiver is expressl|
conditioned upon the Trustees’ approval following tilgecompliance with allof the terms of this
Stipulation, as follows:

(@) Beginning on or before Octob@b, 2013, and on or before the™&ay of
each month thereafter, for a period af $6) months, through and including March 25, 2(
Defendants shall pay to Plaintiffs the amoun$&#75.00 per month.

(b) Plaintiffs acknowledge receipt of Bdant’s check number 3297 in {
amount of $7,623.12, deposited September 17, 2013ufgrcontributions. Once it is confirm
that this payment has cleared the bank, it shall be applied to the balance due under the ter
Stipulation.

(c) Any payments made by a generahtractor’s joint check to Defendant

and Plaintiffs’ Trust Funds shall be endorsedgfendant(s) prior to fumission to Plaintiffs;

b
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(d) Defendants shall have the righiriorease the monthly payments at any time,

without penalty;

(e) Payments shall be applied first tgaiu interest and then to unpaid princiy

The unpaid principal balance shabédr interest at the te of 5% per annum, from September
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2013, in accordance with Plaintiffs’ Trust Agreements;

() Payments shall be made payable to tlestfict Council 16 Northern
California Trust Funds’ and delivered to Michele R. Stafford at Saltzman & Johnson
Corporation, 44 Montgomery $tt, Suite 2110, San Franciscolifdenia 94104, or to such oth
address as may be specified by Plainttfidye r eceived on or before the 25™ day of each month.

(9) Defendantsshall pay all additional costs and attorneys’ fees incurred
Plaintiffs, following those includeth 2 herein, in connection wittollection and allocation of th
amounts owed by Defendants to Plaintiffs under 8tigulation, regardless @fhether or not ther
is a default herein.

(h) Prior to March 25, 2014, the deadlive Defendants’ last monthly payme
toward the conditional balance owed under th@uhtion, Plaintiffs shall notify Defendants

writing of the final amount due, inatling any additional interest amdtorneys’ fees and costs,

Law

112
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as

well as any other amounts due untlee terms herein. Any additionamounts due pursuant to the

provisions hereunder shall be padull with the final conditional stipulated payment.

(1) Following Defendants’paymentof the last conditional monthly paymsg
under the Stipulation, Defendants vk advised as to whether ot the waiver has been gran
by the Board of Trustees. The waiver shall nottesidered until all other amounts are paid in
and Defendants’ account is otherwise current.thé waiver is grante upon bank clearance
Defendants’ last payment of the conditional balance and confirmation that Defendants’ ac

otherwise current, Plaintiffs will file a Notice of t&daction of Judgment with the Court. Howe\

nt
led
full
of
coun

er,

if the waiver is denied, monthjyayments will continue as provided in (a) above, until all liquidated

damages due have been paid. All terms hereall slontinue to apply until all payments are

satisfied.
0) Failure to comply with any of thabove terms shall constitute a defaul
Defendant’s obligations undengiStipulation and the provans of §12 shall apply.
4. DARRIN MICHAEL SPANN confirmsthat he is individually liable for the amout

due pursuant to the terms of this Stipulation amth&r acknowledges that Ieeauthorized to entg

this Stipulation on behalf of DefendalMORTHERN PACIFIC DRYWALL, INC. and any

3
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additional entities in which he @ officer, owner or possesses amnership interest, including &
successors in interest, assignees, and affiliatedesntibcluding, but not limited to parent or ot
controlling companies), and any companies witlich NORTHERN PACIFIC DRYWALL, INC
joins or merges, if any. Defendants and all sentities shall also be bound by the terms of
Stipulation, and specifically consent to the Coupdissdiction, which shall bepecified in writing
at the time of any assignmeaffiliation or purchase of Defendantalong with the obligations
the terms herein.

5. Beginning with contributions due rfdhours worked by Defendants’ employs
during the month of August 2013, which are dwe September 15, 2013 and delinquent if
received by September 30, 2013, andeeery month thereafter, Defendasitsll remain current
in reporting and payment of any contributions due to Plaintiffs under the current Collect
Bargaining Agreement and under all subsequefie@tve Bargaining Agreements, if any, and
Declarations of Trust as amenddefendant shall timely submit a copy of all contribution
reportsfor each month, together with a copy of the payment check(s), by facsimile or email to

Michele R. Stafford at 415-882-9287, or by email to both mstafford@sjlawcorp.com and

mvalentine@sj lawcor p.com or to such other fax number or email address as may be specified

by Plaintiffs, concurrent with sending the payment to the Trust Fund office. Failure by

Defendants to timely submit copi@$ current contribution reportand payments to Michele

Stafford as described above shall constitute a default of the obligations under this agreement.

6. Defendants shall make full disclosure éfi@bs on which it isvorking by providing

Plaintiffs with a monthly job repordn the form attached hereto Bshibit A, including, but not

limited to, the name and address of job, generalraotar information, certigd payroll if a publi
works job, start date and anticipdtcompletion date, of each jdbefendants shall submit said
updated list each month together with the contribution report (asrequired in above 5, by fax
or email). This requirement remains inlfdiorce and effect regardles$ whether or not Defendar
have ongoing work. In this everibefendants shall submit a statamh stating that there are

current jobs. To the extent that Defendants arkiwg on a Public Worksop, or any other job fg
which Certified Payroll Reports are required, espof said Reports shall also be submitte

4
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Michele R. Stafford, concurrently with theomthly job reports. Fail@r by Defendants to time

submit updated monthly job reports dlwnstitute a default of the obations under tis agreemerit.

This obligation remains in full force and effect undl@s Stipulation sodng as Defendants are

business, and work is being performed.

7. Failure by Defendants to remain curreint reporting or payment of monthly

contributions owed shall constitute a defaulttioé¢ obligations under this agreement. Any S
unpaid or late paid contributions, together w6 liquidated damages and 5% per annum int
accrued on contributions, shall be added to and beeop@et of this Judgment and subject to
terms herein. Plaintiffs reserad rights available under the dmable Bargaining Agreement a
Declarations of Trust afhe Trust Funds for collection of cunteand future contributions, and f

any additional past contributionst included herein as may be detaed by Plaintiffs, pursuant

y
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in

uch
prest
the
nd

or

[0

employee timecards or paystubs, by audit, orratieans, and the provisions of this agreement are

in addition thereto. Defendants specifigavaive the defense of the doctrines judicata as to any
such additional amounts determined as due.

8. Audit: Should the Trust Funds request a furidnedit of Defendants’ payroll recorc
in order to confirm proper repomg and payment of contribois pursuant to the Bargaini
Agreement, any failure by Defendants to comply veifiid request shall constitute a default off
obligations under this Agreement.

(a) In the event that amounts amurid due on audit, Plaintiffs shall seng
written demand to Defendants by email and by m@guiail for payment in full of the amour
found due in the audit, including contributionsjulidated damages, interest and audit fees.

(b) Defendants will be provided with téh0) days in which to review the auc
and provide evidence to contest timdings in the event that Defgants do not agree with the tg
found due. Once the ten (10) day review period expimnethe event that thaudit is not conteste
payment in full shall be delivered to Riaffs as specified elsewhere herein.

(©) If the audit is ontested, and Defendants pravidocumentation in support
the dispute, Defendants shall betified as to whether revisions Mlibe made to the audit.
revisions are not made, payment will be immediately due.
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(d) If revisions are made to said audiba®sult of the dispute, payment in full
the revised amount shall be due within (&0) days of the revised billing.

(e) If Defendants are unable to make payment in full, Defendants may su
written request to revise this Judgment, maddythe payment plan (by monthly amount an
payment term), to add the amounts found due inatidt to this Judgment, subject to the te
herein. If the Judgment is so revised, Delfents shall execute the Amended Judgmer

Amendment to Judgment within ten (10) day$Eintiffs’ preparation of said Amended Judgm

of

bmit
i/or
rms
t or

ent

or Amendment to Judgment. Failure to executeréivesed agreement shall constitute a default of

the terms herein.

() Failure by Defendants to submit either payment in full or a request to add tt

amounts due to this Judgment within ten (10) daybeftlate of Plaintiffs demand shall constitute a

default of the obligations under this agreemehil. amounts found due on audit shall immedia
become part of this Judgment.

9. In the event that any check is not timsubmitted, is submitted by Defendants
fails to clear the bank, or is unable to be negotiated for any reason for which Defend
responsible, this shall be considered to be a default on the Judgmeed elitBefendants fail t
submit their contribution reports, andiertified payroll reports (if anygnd/or job lists, and/or fai
to comply withany of the terms of the Stipulation hemethis too shall constitute a default.

10. If a default occurs, Plaintiffs shall k& a written demand, sent to Defendants

email todspann@norpacdrywall.coand by regular mail, to cureidalefault within seven (7) day

ely

but
Ants
D

S

b by

S

of the date of the notice from Plaintiffs. If Defendants elect to cure said default, and Plaintiil:s ele
I

to accept future payments, all such paymentd sigamade by cashier's check if the defau
caused by a failed check.

11. Inthe event the default is not cured,athounts remaining due hereunder, as weg

Il as

any additional amounts due pursuant to the tdraersin, shall be due and payable on demand by

Plaintiffs as follows:
(@) The entire amount of $28,684.02 plus interest, reduced by principal pa

received by Plaintiffs, but incread by any unpaid contributions thewe, includingaudit findings
-6-
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if any, plus 20% liquidated dames and 5% per annum interestgether with any addition
attorneys’ fees and costs incurred,

(b) A Writ of Execution may be obteed against Defendantand all relate

d

entities without further notice, ithe amount of the unpaid balanpis any additional amounts due

under the terms herein. The declaratof a duly authorized representative of the Plaintiffs sg
forth any payment theretofore made by or on betfalbefendants, and the balance due and o
as of the date of default, shall be sufficiemsecure the issuance of a Writ of Execution;

(c) Defendants waive notice of entryjafigment and expressly waive all rig

to stay of execution and appeal.

tting

ving

Nts

12.  Any failure on the part of the Plaintiffs to take any action against Defendahnts &

provided herein in the event of any breach of tlmvigrons of this Stipulation shall not be deen
a waiver of any subsequent breacltly Defendants of any provisions herein.

13. In the event of the filing of a bankrupt@etition by Defendants, the parties ag
that any payments made by Defentdapursuant to the terms of this judgment, shall be deen

have been made in the ordinary course ofrfass as provided under ULS.C. Section 547(c)(A

and shall not be claimed by Defendants as sepgate under 11 U.S.C. $Siea 547 or otherwise.

Defendants nevertheless represent tisabankruptcy filing is anticipated.

14.  Should any provision of this Stipulation beclared or determined by any court
competent jurisdiction to be illegal, invdji or unenforceable, the legality, validity, &
enforceability of the remaining da, terms or provisions shall not be affected thereby and
illegal, unenforceable or invalid gaterm, or provision shall be deemed not to be part of
Stipulation.

15.  This Stipulation is limited to the agreenhdretween the parties with respect to
delinquent contributions and reldtsums enumerated herein, owsdDefendants to the Plaintiff
This Stipulation does not in anpanner relate to withdrawal lidiby claims, if any. Defendant
acknowledge that the Plaintiffs exgsisly reserve their right to purswé@hdrawal liability claims, if
any, against Defendants as provided by the MiiginPlan Documents, the Trust Agreeme
incorporated into the Collective Bargaining Agreement, and the law.
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16. This Stipulation contains all of the terms agreed by the parties and no
agreements have been made. Any changes tdStlgalation shall be effective only if made

writing and signed by Bparties hereto.

17.  This Stipulation may be executed in amymber of counterparts and by facsim|i

each of which shall be deemed an original ahdfalhich shall constitute the same instrument.

oth

n

€,

18. The parties agree that the Court shall retain jurisdiction of this matter until thi

Judgment is satisfied.

All partiesrepresentand warrant that they have had the opportunity to be or have
represented by counsel of theirmwhoosing in connection with enitgg this Stipulation under th
terms and conditions set forth herethat they have read this Stipulation with care and are

aware of and represent that theters into this Stipulatiovoluntarily and without duress.

Dated: Octobe , 2013 NORTHERN PACIFIC DRYWALL,INC,, a
California Corporation

By:

DARRIN MICHAEL SPANN,
its RMO/CEOQO/President

Dated: Octobe , 2013 DARRIN MICHAEL SPANN, an individual

By:

DARRIN MICHAEL SPANN

Dated: Octobe , 2013 SALTZMAN & JOHNSON LAW
CORPORATION

By:

MICHELE R. STAFFORD
Attorneys for Plaintiffs

ITISSO ORDERED.
IT IS FURTHER ORDERED that the calendar in thisitter is vacated,nd that the Court shg

retain jurisdiction over this matter.

By:  UNITE TRICT COgRT JUDGE

-8
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Exhibit A
JOB REPORT FORM

*** Updated report must be faxed to Michele &afford, Esq., at (415) 882-9287, or emailed
mstafford @sjlawcorp.corandmvalentine @sjlawcorp.com
on or before the last business day of each month ***

Employer Name:NORTHERN PACIFIC DRYWALL

Report for the month of , 20 Submitted by (name):

**Please spell out project, ownand general contractor nasp@nd complete all fields**

Project Name:

Project Address:

General Contractor:

General Contractor

Address:

General Contractor Project Manager
Telephone #: Name;

Project Manager Project Manager
Telephone #: email address:
Contract #: Contract Date:

Total Contract Value:

Work Start Date: Work
Completion Date:

Project Bond #: Surety:

Project Name:

Project Address:

General Contractor:

General Contractor

Address:

General Contractor Project Manager
Telephone #: Name;

Project Manager Project Manager
Telephone #: email address:
Contract #: Contract Date:

Total Contract Value:

Work Start Date: Work
Completion Date:
Project Bond #: Surety:
**Attach additional sheets as necessary** -10-
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PROOF OF SERVICE

1. | am a citizen of the United States and am employed in the County of San Francis

State of California. My business addressi4s Montgomery Street, 88 2110, San Francisc
California 94104.

2. | am over the age of eighteerdanot a party to this action.

3. OnOctober _, 2013, | served the following document(s):

JUDGMENT PURSUANT TO STIPULATION; [PROPOSED] ORDER THEREON

on the interested parties in said action by emuipa true and exact copy of each document
sealed envelope and placing the envelopecfdlection and mailing following our ordina
business practices. | am readily familiar witksthusiness’ practice for collecting and proces
correspondence for mailing. On the same day torrespondence is placed for collection
mailing, it is deposited in the ordinary course ofibess with the United States Postal Service
sealed envelope with Fir€lass postage fully prepaid.

4, The envelope was addressed and mailed as follows:

Darrin M. Spann
Northern Pacific Drywall, Inc.
1535 Farmers L ane #302
Santa Rosa, CA 95405

| declare under penalty of perjury that tf@egoing is true and correct and that

declaration was executed @ttober , 2013, at San Francisco, California.

Michelle Valentine
Paralegal

-11-
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