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bs Consumer Luminaries, NA et al Doc

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

GABRIELA SATMAREAN, Case No.: 1V-02778-YXR

Plaintiff, ORDER DENYING DEFENDANT SCOTT
ROSENBERG SMOTION TO DISMISS THE
VS. COMPLAINT FOR LACK OF PERSONAL
JURISDICTION AND /OR FOR | NSUFFICIENT
Pl_zlallLIPS CONSUMER LUMINARIES, NA, SERVICE OF PROCESS

etal.,

Defendant.

Defendant Scott Rosenberg filed a MotiorbDismiss the Complaint for Lack of Personal
Jurisdiction and/or for Insuffient Service of Process on Octoli8, 2013 (“Motion”). (Dkt. No.
30.) Defendant Philips Consumearminaries, NA removed this &on to federal court on June 17
2013. Plaintiff filed a motion to remand (DktoN11), which the Court denied on September 27
2013 (Dkt. No. 26).

The Court held a Case Management @ogrice on November 4, 2013. Prior to the
conference, the Court issued an order requitiegappearance of Rosenberg’s counsel—which
would not be deemed a general appearancenseod to this Court’s jurisdiction—in order to
address whether Rosenberg’s Motwas timely filed in light of Fd. R. Civ. P. 81(c). (Dkt. No.
34.) At the conference, coung{plained why the Motion was nfled earlier and requested an
opportunity to submit a brief with supporting legaithorities in support dRosenberg’s position
on timeliness. The Court permitted Rosenberg to file said lsaeDkt. No. 36), which he filed on
November 12, 2013 (hereafter, “Rosenberg’s Timsbrgrief” [Dkt. No. 37]). Pursuant to the
Court’s order, Philips filed a response to Roszgls Timeliness Brief. (Dkt. No. 38.) Although

ordered to file a response Rmsenberg’s Timeliness Briahd her opposition to the pending
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Motion by November 19, 2013, Plaintiff's counselgdete, has failed to adieeto this Court’s
order?

In Rosenberg’s Timeliness Brief, he raifi@®e primary arguments for why his Motion
should be deemed as timely filed. First, he arguesthats and case law provide that there is ng
duty for a defendant to respond after removal whelnasenot been properlyrsed.” (Rosenberg’s
Timeliness Brief at 4.) Second, hggues that motions under Rd&(b) “may be made [at] any
time prior to a responsiyaeading and [the rule] does not limit the period to twenty daysL”a(

5.) Third, Rosenberg contends that he was rptired to re-file his motion after removal becaus

D

“[t]he federal court takes the action as @a&l in the state courtipr to removal.” (d. at 6.) As
explained in more detail below, the Courh persuaded by any of these arguments or
Rosenberg’s proffered authorities.

As a preliminary matter, Rosenberg failg¢gognize the dual purposes of Fed. R. Civ. P

81(c)(2). The rule states as follows:

(c) Removed Actions.

(1) Applicability. These rules apply to a civil action after it is removed from a state
court.

(2) Further Pleading. After removal, repleading is unnecessary unless the court orders
it. A defendant who did not answer befoeenoval must answer or present other
defenses or objections under theseswéhin the longest of these periods:

(A) 21 days after receivinghrough service or otherwas-a copy of the initial
pleading stating the claim for relief;

(B) 21 days after being served with the susnsifor an initial pleading on file at the
time of service; or

(C) 7 days after the notice of removal is filed.

! Because the Court finds that Rosenberg’s Timesk Brief presents no persuasive reason that the
Motion should be considered timely, any arguments that may have been raised by Plaintiff afe
unnecessary to the Court’s analysis. HoweR&intiff's counsel is hereby on notice that

additional refusals to adhere tastiCourt’s orders may result inglissuance of an Order to Show

Cause and/or sanctions.
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Rule 81(c)(2) is explicit in that, first, it provides thiapleading of a pleading is not necessary afte
removal, unless othervasordered by the courtSecond, the rule requirdsat a defendant who did
not file an answer before removal must answepresent other defenses of objections within a
specified timeframe.

Rosenberg’s first argument that he was umateduty to respond to the complaint after
removal because he was not properly servedtipgrsuasive. The Court has not intimated that
Rosenberg was required to file amswer to the complaint post-removalRather, the Court has
inquired into the second function of Rule 8 {ayhether Rosenberg pesged his defenses or
objections within the timeframe allowed by théetuRosenberg has pexged no authority to
support his position that a purporteahk of personal jurisdiction andsufficient service of procesg
are neither defenses nor objectitmshe claims against him.

Rosenberg’s second argument that Rule 12(b) motions “may be made any time prior t
responsive pleading” ignores the existence aqdirements of Rule 81(c), which apply to civil
actions removed from state court. Further, Rosgnbeited authorities are not factually similar t
the case at hand, where Rosenberg wawed120 days after removal of the action to present his
defenses and objections to the complaint.

Third, Rosenberg argues that ddeal court takes an actioniaistood in stateourt prior to
removal based owilliam W. Schwarzer, A. Wallace Tasha & James M. Wagstaffe, Cal. Prac.
Guide: Fed. Civ. Pro. Before it 8 2:3528 (The Rutter Group 2013} his section states that “all
existing orders—including rulings atiscovery and extensions tirfhe to plead—remain in effect
until modified by the federal court.” Here, Rosempfils to recognize the distinction between a
prior order or ruling versus a prior motion. Naer had been issued orethlotion to Quash filed

in state court, therefore there was no “orderneimain in effect upon removal. The notion that a

2 Fed. R. Civ. P. 7(a) explicitly defines “pleadiigs a complaint, an answer to a complaint, an
answer to a counterclaim desigrthges a counterclaim, an ansveia crossclaim, a third-party
complaint, an answer to a third-party complaint, dnithe court orders one, a reply to an answer

® Indeed, Rosenberg’s citeuthority states thaesponsive pleadings—e.g., answers—are due afte
a defendant has been properly servBek William W. Schwarzer, A. Wallace Tashima & James
M. Wagstaffe, Cal. Prac. Guide: Fed. CivoPBefore Trial § 2:3557 (The Rutter Group 2013).
This does not speak to raisidgfenses of objections under FBd.Civ. P. 81(c) via a motion.
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motion filed in state court would carry over to fedecourt following removal is devoid of legal
basis.

For the reasons discussed above, the Court firatRosenberg has failed to provide any
persuasive authority for why fed not file the pending Motion—wich contains defenses or
objections to the operative complaint—within sedays after the notice of removal was filed.
Rule 81(c)(2)(C) provides an exptiseven-day deadlineithiout regard to issuesf service of the
initial pleading or the summons. #iaervice of an initial pleading summons been relevant to th
seven-day timeframe, Rule 81(c)@)(would have included simildanguage to that contained in
Rule 81(c)(2)(A) and (B). Moreovgthe Court finds that despite all of the arguments raised in
Rosenberg’s Timeliness Brief, none of them excusevaiting 120 days to radssues of a lack of
personal jurisdiction and insufficieservice of process. WhiRosenberg argues that the Court
should consider the merits of his Motion basedairness and the faittat no party will be
prejudiced, his delay in filing théotion was to an extreme degreespite what th€ourt views as
a clear deadline under Rule 81{c).

For the foregoing reasons, the Court findst Rosenberg’s Motion is untimely under Fed.
R. Civ. P. 81(c)(2)(C). Accordingly, the pendikiption to Dismiss the Complaint for Lack of
Personal Jurisdiction and/or forskrficient Service of ProcessENIED.”

Within ten (10) days of the date of tlisder, Rosenberg shéille a notice regarding
whether he joins in the removal iiis action to federal couree Destfino v. Reiswig, 630 F.3d
952, 956-57 (9th Cir. 2011) (while all properly-sergefiendants must join in a petition for
removal, “[i]f this is not true when the notice of removal is filed, the district court may allow th

removing defendants to cure the defect by obtaijgimgler of all defendantgrior to the entry of

* In Philips’ responsive brief, it does not directlgdress the issue of whether Rosenberg’s Motig
was timely. Instead, it emphasizetpoints: first, this Court lsasubject matter jurisdiction over
this action because diversity of the parties has bstablished; and second, to the extent that thg
Court retains jurisdiction over the matter and denies Rosenberg’s Motion, Philips should be ¢
leave to obtain his consent to the remo\Bécause these arguments have no bearing on the
Court’s analysis of timeliness, it need not address them herein.

®> Pursuant to Federal Rule of Civil Proceddggb) and Civil Local Rie 7-1(b), the Court
VACATES the hearing scheduled for December 10, 2013.
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judgment”). If Rosenberg joins in the removaltluk action, he shall aldde an answer to the
operative complaint within twenty-on2X) days of the date of this Order.
This Order terminates Dkt. No. 30.

I T 1SS0 ORDERED.

Lo Mogrtoflece

Dated: November 22, 2013

L el s
(/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE




