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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MARK K.LAZERSON, Case No.: 4:13-cv-02832-Y GR

Plaintiff, ORDER GRANTING MOTION TO DISMISS
WITH LEAVE TO AMEND
V.

CAROLYN COLVIN,
Acting Commissioner of Social Security,

Defendant.

Plaintiff Mark Lazerson brought the preseomplaint against Defendant Carolyn W.
Colvin, in her capacity as Comssioner of the Social Security fihistration, requesting judicial
review of the Commissioner’srfal administrative decision denyihgs Social Security benefits
claims pursuant to 42 U.S.C. section 405(Q).

Now before the Court is Defenalzas Motion to dismiss Plaintiff's complaint as time-barre
under 42 U.S.C. section 405(g)ed-R.Civ. P. 12(b)(6). Having carefully considered the paper
submitted and the pleadings in this action, and for the reasons set forth below, tHerRaoog
the motion with leave to ameridAlthough statute of limitations énses are ordinarily reserved
for the summary judgment stage, here the Cinats that it is apparent from the face of the
complaint that Plaintiff's claim is time-barred atiét the facts alleged in the complaint and insta
papers are insufficient to warraelling. Thus, Plaintiff has feed to state a claim upon which
relief can be granted.

I

! Pursuant to Federal Rule of Civil Procesl@B(b) and Civil LocaRule 7-1(b), the Court
determined this matter suitable for resolutiortlopapers and therefore issues this decision
without oral argument.
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l. FACTUAL AND PROCEDURAL BACKGROUND

On February 12, 2008, Plaintiff filed applicatidos Social Security disability benefits and
for supplemental security incomeder Titles Il and XVI of the Soal Security Act. (Dkt. No. 10-
2 ("ALJ Decision”) at 3.) Plaintiff alleged &t he was unable to work due to a complex
combination of physical and psychological problemid. &t 8.) Both claims were initially denied
on May 7, 2008, and again upon reconsideration on January 21, 2008t 3) On January 27,
2009, Plaintiff filed a written requefdr a hearing with an Administrative Law Judge (ALJ), and
hearing was held on October 7, 201@.)( The ALJ determined that Plaintiff suffered from
allergic rhinitis, spondylolisthesisjild degenerative disc diseageneralized anxiety disorder,
impulse control disorder, and depressive disordek.af 5-6.) However, the ALJ found that
Plaintiff did not have an impairment or cométion of impairments that rendered Plaintiff
“disabled” and which would eitie him to benefits under 20 ER. 404, Subpart P, App. 1ld(at
6.) Further, the ALJ found that Plaintiff had tiesidual functional capacitp perform light work
and could engage in non-complex entry level wotkt. gt 7.) Thus, the ALJ held that Plaintiff
was “not disabled” under sections 216(i) and 223(d) of the Social 8eaatiand denied his
claims. (d. at 13.) Throughout this processaiRtiff was represented by counseld. @t 3.)

On December 10, 2010, the ALJ issued herdieciand a copy of the decision was maile
to Plaintiff. (Dkt. No.10-1 (“Weigel Decl.”y 3(a).) This was accompanied by a cover letter
informing Plaintiff that the Desion Review Board had selected klaim for review but that the
ALJ’s decision would become the final decisiortleg SSA if no action wataken by the Decision
Review Board within ninety daysld() On March 16, 2011, the Decision Review Board sent
Plaintiff and his attorney a Nat of Decision of Review Boawiction, notifying Plaintiff that no
action had been taken within the ninety day peaiod that the ALJ’s desion denying Plaintiff's
claims was the final decision of the Social Segukdministration (SSA).(Dkt. No. 10-3 at 1.)
The notice also stated that Plirhad sixty days from the datbe notice was received to file a
civil action to review the ALJ’s decisigoursuant to 42 U.S.C. section 405(gld. @t 2.) The
notice informed Plaintiff that if he could nakef for court review within sixty days, he could

request that the Decision Revi®@gard extend his time to fileld| at 2.) It is undisputed that
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Plaintiff neither requested antersion from the Decision Review Board nor filed a civil action
within the sixty-day period. SeeWeigel Decl. § 3(c); Dkt. No. 16 (“Opp’n”) at 2.)

Plaintiff filed his complaint in this actioon June 19, 2013, more than two years after thg
ALJ’s decision had become the final decisionh@f SSA. (Dkt. No. 1 (“Complaint”).) The
complaint nevertheless alleges that this civilaac“commenced within theppropriate time period
set forth in the Action of Appeals Council ondrest for Review dated March 16, 2011, given the
facts noted in the attached Statement of Claimafither Person.” (Complaint § 2.) No such
statement was attached to the complaint.

On October 30, 2013, Defendant filed the preésnotion, asking the Court to dismiss
Plaintiff's claim pursuant to Fed. R. Civ. P. 12(b)(§2kt. No. 10 (“Mot.”).) Defendant states that
dismissal is proper because Plaintiff's clainumimely on the face of the complaint and Plaintiff
has therefore failed to state a olaiipon which relief can be grantedd.(at 1.)

On November 25, 2013, Plaintiff filed his opgims to the motion. (Opp’n.) In his
opposition, Plaintiff raises for the first time thgyament that although the complaint was filed after
the sixty-day statute of limit@ns period, the circumstances surrounding the complaint warrant
equitable tolling. $eed. at 5-7.) In support of this argumeRtaintiff alleges the following facts:

e On May 20, 2011, the last day on which his commpleould be filed within the sixty-day
statute of limitations period, PHiff's counsel informed him that counsel would not file the

civil action and that Plaintiff wodl have to file it himself. 1¢. at 3.)

e Counsel eventually agreed to file th@mplaint; however, he did not do sdd.] Counsel
nevertheless told Plaintiff that the complaint had been filat) (
e After the filing deadline had gaed, counsel did not respondaintiff’'s phone calls or

email. (d.)

e Plaintiff began seeking nemounsel on June 26, 2011, but wasble to find an attorney

who would take his caseld( at 3.)

e On June 29, 2011, Plaintiff contacted the clerkthe U.S. District Court in Hartford

Connecticut, who told him that no complainthever been filed and that no civil action

concerning his applications for Sociadcirity benefits had been commencedl. &t 3-4).
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e Despite previously seeking new counsel, Pifiiagain attempted to communicate with hig
attorney; however, his attorney cancellpg@ntments with Plaintiff on February 29,
March 21, and March 31, 2012, and did not refiaintiff’s phone call on April 6, 2012.
(Id. at 4.)

e At an unspecified later date, and after two nadterneys refused to take his case, Plaintif

attempted to file a civil actiopro sebut became “overwhelmed, and felt incapable of doing

so because of his health.ld(at 4.)

e After relocating to California in Decemb2012, Plaintiff was told by the Office of the
Clerk for the Northern District of California thiae could still file hiscivil action but that he
needed to retain an attorney licensegrictice in the Northern Districtld() Plaintiff
again was unable to find att@ney to repesent him. I¢l.)

e On June 4, 2013, Plaintiff contact his current attorney, MBackett, who agreed to
represent him in this matterld()

e On June 18, 2013, Plaintiff requested an extensfdime to file a civil action from the
Appeals Council, but as of the filing of the opposition, neiflamtiff nor Mr. Sackett had
received a response from the Appeals Countdl. af 5.)

Based on the above facts, Plaintiff contends ¢laitable tolling isvarranted and that his
failure to file within the sixtyday deadline should be excusetll. &t 8.) Plaintiff argues that
tolling is further warranted because his docureémental impairments—including generalized
anxiety disorder, obsessive compulsive disordnpulse control disorder, and depressive
disorder—compounded the circumstances pin@atented him from timely filing. 1d.)

. LEGAL STANDARD

Pursuant to Fed. R. Civ. P. 12(b)(6), a conmplenay be dismissed for failure to state a
claim upon which relief may be granted. Dismissal be based on eitheethack of a cognizable
legal theory or the absence of sufficiestts alleged under a cogable legal theoryBalistreri v.
Pacifica Police Dep;t901 F.2d 696, 699 (9th Cir. 199®obertson v. Dean Witter Reynolds, Jnc
749 F.2d 530, 533-34 (9th Cir. 1984). Generallypiimg on a Rule 12(b)(6) motion, District

Courts “consider only allegatiom®ntained in the pleadlys, exhibits attached the complaint, and
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matters properly subject to judicial noticeManzarek v. St. Paul Fire & Marine Ins. €619 F.3d
1025, 1030-31 (9th Cir. 2008) (quoti@utdoor Media Group, Inc. v. City of Beaumd@6 F.3d
895, 899 (9th Cir. 2007)) (internal quotation mavkgsitted). For purposes of evaluating a motior]
to dismiss, “the court must presume all factualgatens of the complaint to be true and draw al
reasonable inferences in fawafrthe nonmoving party.’Knevelbaard Dairies v. Kraft Foods, Inc.
232 F.3d 979 (9th Cir. 2000) (quotiktsher v. City of Los Angele828 F.2d 556, 561 (9th Cir.
1987)). Any existing ambiguities must f@solved in favor of the pleadingValling v. Beverly
Enters, 476 F.2d 393, 396 (9th Cir. 1973).

Mere conclusions couched in factual allegatiaresnot sufficient to state a cause of actiof
Papasan v. Allain478 U.S. 265, 286 (1986¢e also McGlinchy v. Shell Chem. &5 F.2d 802,
810 (9th Cir. 1988). The complaint must pleaddegh facts to state a ataifor] relief that is
plausible on its face.Bell Atlantic Corp. v. Twombjy650 U.S. 544, 570 (2007). A claim is
plausible on its face “when the piéif pleads factual content thallows the court to draw the
reasonable inference that the defendshable for the misconduct allegedAshcroft v. 1gbal556
U.S. 662 (2009). Thus, “for a complaint to suevev motion to dismiss, énonconclusory ‘factual
content,” and reasonable inferences from that content, must be plausibly suggestive of a clai
entitling the plaintiff to relief.”Moss v. U.S. Secret Serg72 F.3d 962, 969 (9th Cir. 2009)
(citation omitted). Courts may dismiss a casdaut leave to amend if the plaintiff is unable to
cure the defect by amendmembopez v. Smiti203 F.3d 1122, 1129 (9th Cir. 2000).

Normally, a statute of limitations defenseieperly raised in eesponsive pleading.
Vernon v. Heckler811 F.2d 1274, 1278 (9th Cir. 1987) (citingpFR. Civ. P. 8(c)). However, a
statute of limitations defense may be raised by#ion to dismiss and a claim may be dismissed
untimely “when the running of th&atute [of limitations] is apparenh the face of the complaint.”
U.S. ex rel. Air Control Techdnc. v. Pre Con Indus., Incf20 F.3d 1174, 1178 (9th Cir. 2013)
(quotingVon Saher v. Norton Simon Museum of Art at Pasgded®aF.3d 954, 969 (9th Cir.
2010)). “A motion to dismiss based on the runrofthe statute of limitations period may be
granted only if the assertions of the complaiead with the requireliberality, would not permit

the plaintiff to prove thathe statute was tolled.Supermail Cargo, Inc. v. United Staté8 F.3d

m
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1204, 1206-07 (9th Cir. 1995) (interra@tations and quotation marks diteid). In order to dismiss
a claim as untimely on a 12(b)(6) motion, itshtappear[] beyond doubt that the plaintiff can
prove no set of facts that would dsdtsh the timeliness of the claimld. at 1207.

[11.  DISCUSSION

The Commissioner moves to dismiss Plaintiffiaims because it is clear from the face of
the complaint that the sixty-day statute of litidas has run and that Plaintiff's claims are
therefore time-barred. (Complaiat 1.) Plaintiff counters ihis opposition that the statute of
limitations should be tolled undéhe doctrine of equitabkelling. (Opp’'n at 2.)

A. Statuteof Limitations

Title 42 U.S.C. section 405(g) provides th&axial Security claimant may obtain review
a “final” decision of the Commssioner of Social Security by @vil action commenced within
sixty days after the mailing to hiof notice of such decision oritin such further time as the
[Commissioner] may allow.Vernon 811 F.2d at 1277 (quoting 42 U.S.C. § 405(g)). The sixty,
day limit to file a claim operates as a statutéroitations setting the time period in which a
claimant may appeal a final dsion of the CommissioneBowen v. City of New Yqrk76 U.S.
467, 479 (1986)yernon 811 F.2d at 1277. Thus, a complaint brought pursuant to 42 U.S.C.
section 405(g) can be dismissed on a 12(b)()andf it appears beyond doubt from the face of
the complaint “that the plaintiff can prove no sefaafts that would establish the timeliness of thd
claim.” Supermail Cargp68 F.3d at 1207.

Here, it is uncontested that Plaintiff's comptavas filed after the sixty-day filing period
had elapsed. The SSA’s denial of bendfégsame final on March 16, 2011; Plaintiff's filing
deadline was May 20, 2011. Plaintiff filed tltiemplaint June 19, 2013. Notwithstanding this
fact, Plaintiff's complaint assexrthat the claim is nevertheless timely as it was “commenced wi
the appropriate time period . . . given the factsahotghe attached Statement of Claimant or Oth
Person.” (Complaint at 1.) However, theresw@ statement attached to the complaint, and
nothing on the face of the complaint itself assamsfact indicating that the statute has not run.
Having considered the facts alleged in the compl#ietCourt finds that Rintiff's assertion that

his claim is timely does not rise above mere legalkclusion. Defendant’sising of a statute of
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limitations defense on this motion is proper. Thhbs,claim must be disissed unless the Plaintiff
can establish that theastite should be tolled.
B. Equitable Tolling

In certain rare cases, the dootriof equitable tolling allows plaintiff to avoid a statute of
limitations. See Supermail Cargé8 F.3d at 1206. “Generally, aidiant seeking equitable tolling
bears the burden of establishing two elements: (1) that he has been pursuing his rights dilige]
and (2) that some extraordinariycumstances stood in his wayCredit Suisse Sec. (USA) LLC v.
Simmonds--- U.S. ---, 132 S. Ct. 1414, 1419 (2012) (quottage v. DiGuglielmp544 U.S. 408,
418 (2005)) (emphasis omitted).

While Plaintiff argues in his oppib®n that the statute of liftations should be equitably
tolled, no support for this argument appears on the face of the complaint itself. The complair
acknowledges that the final decision of the S&#s dated March 16, 2011, and it is uncontested
that the complaint was filed more than sixty days lat8eeComplaint at 1.)Although Plaintiff
asserts that this claim is timely “given the faot$éed in the attached&ément of Claimant or
Other Person,” no such Statement was attactgee i) Thus, dismissal is proper here as nothi
on the face of the complaimdicates that the Plaintiff could praVon the equitable tolling issue.
See Cervantes v. City of San Dig§d-.3d 1273, 1276 (9th Cir. 1993) (noting that dismissal is
appropriate where it is evident from the face ef¢tbmplaint “that the plaintiff could not prevail,
as a matter of law, on the equitable tolling issudliggdleton v. AstrueNo. C-09-05754 EDL,
2010 WL 2219662, at *2 (N.D. Cal. May 30, 2010) (gmag motion to dismiss 405(g) claim wher|
assertions of complaint failed to establish potéajglicability of the equitable tolling doctrine);
Vitt v. Astrug No. C 06-7184 CW, 2008 WL 425936, at33N.D. Cal. Feb. 14, 2008) (same).

However, when granting a motion to dismiasourt is generally required to grant a
plaintiff leave to amend in order to cure tileading deficiencies unless amendment would be
futile. Cervantes v. Countrywide Home Loans, 1666 F.3d 1034, 1041 (9th Cir. 2011) (citing
Cook, Perkiss & Liehe, Inc. v. N. Cal. Collection Serv.,18t1 F.2d 242, 247 (9th Cir. 1990) (pel
curiam)). Plaintiff is thus given leave to amenarider to develop his edable tolling argument.

Plaintiff is advised, however, thajuitable tolling is an extraordinary remedy and that the facts

ntly

—

D




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

stated in the oppositidmlo not appear to establish thatdueh diligently pursued his rights and
was prevented from timely filing by extraordinary circumstarices.

For example, Plaintiff claims that he haBgdintly pursued his rights by (i) repeatedly

asking his first attorney about lik&im; (ii) seeking other represtation as early as June 26, 2011;

and (iii) asking for assistance from the Cler&@8ices of two differenDistrict Courts. $eeOpp’'n
at 7.) These actions alone do not amount to the diligence required to warrant equitable tollin
do they explain why Plaintiff exceeded the sixty-daadline by more than two years. Courts hg

denied equitable tolling in cases with far less time between the runniing stiatute of limitations

and the filing of the complaintSee, e.gVitt, 2008 WL 425936, at *5 (granting motion to dismis$

where plaintiff filed her complaint five days laed the plaintiff “hac&enough information to file
her social security disability appeal on timePBurther, in those cases where courts have found
sufficient diligence to warrant taig, the plaintiffs have faceohore extraordinary circumstances
and demonstrated significantly more diligence than did Plaintiff feee, e.g Socop-Gonzalez v.
I.N.S, 272 F.3d 1176, 1193-96 (9th Cir. 2001) (findindingl warranted where plaintiff, who had
been acting diligently in seeking to charige immigration status, unknowingly triggered a
deportation order by following incagct advice from an INS officer and was therefore unaware
the statute of limitations was runnin@ykes v. ChappelNo. 3-11-cv-4454-Si, 2012 WL
3727263, at *1-2 (N.D. Cal Aug. 28, 2012) (tolling onetygtatute of limitations in habeas case
where plaintiff filed claim sevedays late but had been denied access to counsel for over three
months, despite the fact he hditigently invoked his constitutiomaight to counsel a mere seven

days after the statitbegan to run).

Here, even accepting as true the assertions matie opposition, Plaintiff fails to establish

that he diligently pursued higyhits. Plaintiff makes much ofdHact that he sought new counsel

2 Because the Court is limited to considering ahly complaint itself imleciding this motion, the
Court here examines Plaintiff’'s opposition solfythe purpose of determining whether permittir
amendment would be futiléSeeVitt, 2008 WL 425936, at *5 (gramty motion to dismiss without
leave to amend because “Plaintiff’'s oppositiooffar[ed] no grounds on which she could amend
her complaint successfully edlege equitable tolling”).

3 As Plaintiff did not raise angquitable tolling argumeri his complaint, the Court provides the
following analysis solely for adsory purposes. Nothing in thidrder shall be taken to suggest
that Plaintiff will necessarily succeed or fail this argument in an amended complaint.

0, NO
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and assistance from the Clerk’s OfficeSe€Opp’n at 7.) However, #se actions occurred well
after the statute of limitations hatteady run and thus do not expldis failure to file on time.
Had Plaintiff filed his clainpro seon May 20, 2011, upon first learnitigat his attorney did not
plan to file, the claim would have been timeRlaintiff does not explaiwhy he did not do so.
Even after the deadline passed, Plaintiff had ampp®rtunity to file thicomplaint at an earlier
date. For example—in addition to May 2011—Plaintiff could have filed on June 29, 2011,
when he first learned from the ctuaterk that the complaint had no¢en filed; hecould have filed

on the occasion when he attempted toghe sebut became “overwhelmed”; and he could have

filed at any other point betwedsarning that he had missed the deadline and hiring Mr. Sackett.

Indeed, Plaintiff's conduct shows that he knibat the deadline had passed, yet he took no
personal initiative to file his complaint. Thtiee opposition fails to establish that Plaintiff
diligently pursued his rights.

Plaintiff's argument that extraginary circumstances prevented timely filing is no more
persuasive on the current proffer. Equitablariglis only warranted wherétigants are unable to
file timely documents as a result of exteraatumstances beyond thelirect control.” Kwai Fun
Wong v. Beehe&/32 F.3d 1030, 1052 (9th Cir. 2013) (quotiterris v. Carter,515 F.3d 1051,
1055 (9th Cir. 2008)) (alterations and internaltgtion marks omitted). Tolling is not warranted
merely “to avoid the consequences of Pl#fisthegligence or that of [his] counselVYitt, 2008
WL 425936, at *5. For example, Bowen v. City of New Yarkhe court applied equitable tolling
where “the Government’s secretive condymévented the plaintiffs from filingBowen 476 U.S.
at 481. Likewise, itvernon v. Hecklerthe court reasoned that ethile tolling may apply where
the plaintiff had allegedly been told by anpayee of the SSA thahe deadline would be
extended when it in fact was rioternon 811 F.2d at 1275-76, 1278.

* The Court notes that the plaintiff rfernondemonstrated significantly more diligence than
Plaintiff here. Thé&/ernonplaintiff had been attempting to files appeal on the last day before th
sixty-day statute had run when fezeived the incorrect information from the SSA employee, an
his complaint was ultimately only four days lateere it not for the misinformation, the complaint
would have been timelySee Vernon811 F.2d at 1275-76.

e
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To establish extraordinary circumstances, Plicites his attorney’s negligence in not
filing the claim on time as well as the fact tiRdintiff was (i) unabléo communicate with his
attorney after the deadline was missed, (ii) misigthe court clerks into believing that he would
still be able to file his claim, (iiijoverwhelmed” at the prospect of filingo se and (iv) suffered
from documented mental impairment&e€Opp’n at 5-6, 8.) Whil@laintiff may have faced
difficulties in filing his claim, none of these factaken singularly or in conjunction, rise to the
level of “extraordinary circumstanskthat warrant equitable tallg. Most of these circumstanceg
occurred after the statute of limitations had alyeaun. Further, while mental illness can warrant
equitable tolling where it prevents a plainsffbility to meet deadlines, this remedy is not
available when the plaintiff is represented by counSeke Leorna v. United States Dept. of State
105 F.3d 548, 551 (9th Cir. 1997) (“[O]nce a claimatains counsel, tolling ceases because sh
has gained the means of knowledge of her rightscan be charged with constructive knowledgg¢
of the law's requirements.”) (inteal quotations and citation omitte@arfield v. AstrueNo. C
03-4124 VRW2008 WL 5221095, at *8 (N.D. Cal. Dec.12, 20GHj,d sub nomWalter ex rel.
Estate of Garfield v. Astrud03 F. App'x 228 (9th Cir. 2010) (citingeornain denying tolling of
405(g) claim, and not reaching the issue of plfiistalleged mental illngs, stating: “[B]ecause
plaintiff retained counsel . . . the court newd reach whether groundsisted for tolling the
limitations period.”). Here, Plaintiff was repesged throughout the administrative process and
through the sixty-day filingeriod. Thus, Plaintiff’'s gument that the statishould be tolled due
to his documented mental illnesses does not persuade.

Plaintiff has failed to establish that he fagediraordinary circumstances beyond his conti
such that equitable tolling is warranted. Rather,dbigears to be a caseatforney negligence tha
does not warrant this extraordinary reme&geSoja v. HornbeckNo. C 09-3348 RS PR, 2010
WL 3118716, at *3 (N.D. Cal. Aug. 2, 2010) (deng equitable tolling in AEDPA case where
plaintiff did not receive her full case file froher former attorney for over two years because
“[e]ven if attorney errooccurred, unless such error is egoegi, it is not a sufficient basis for
granting the extraordinary refi of equitable tolling.”)Garfield, 2008 WL 5221095, at *8 (refusing

to grant equitable tolling arfthding that while “Plaintiff m& have a cause of action for
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malpractice based on her attorney's failure to se®Ny review . . . her suit against defendant is
time-barred”);see alsdMajoy v. Roe296 F.3d 770, 776 n.3 (9th Cir. 2002) (“[Plaintiff's] attempt|
to place blame on his previous attorney andsgign his reliance on thaitorney having made
timely filing ‘impossible’ falls short of the circumstances required to engage [equitable tolling]

Here, Plaintiff has failed toate a claim upon which relief céve granted because it is cleg
from the face of the complaint that his 42 U.S€xtion 405(g) claim is time-barred and nothing
the complaint itself indicates thequitable tolling is warranted. hiis, dismissal is proper. While it
appears from the opposition that amendment mdutite, the Court nonetheless affords Plaintiff
the opportunity to amend hisroplaint to address his equitable tolling argument.
IV.  CONCLUSION

For the reasons stated above, Defen@amblyn Colvin’s Motion to Dismiss IGRANTED.
Plaintiff Mark K. Lazerson halseavE TO AMEND his complaint consistent with this Order.
Plaintiff has untilApril 7, 2014, to file an amended complaint. Otherwise, this case will be
dismissed with prejudice.

This terminates Docket No. 10.

T 1SS0 ORDERED.

WW

UYVONNE GONZAL EZ ROGERS
UNITED STATESDISTRICT COURT JUDGE

Date: March 6, 2014
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