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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

ALl ALAWI, Case No: C 13-3353 SBA
Plaintiff, DISMISSAL ORDER
VS.
AMCO INSURANCE COMPANY, a
CALIFORNIA Corporation, DOES 1-50,
inclusive,

Defendants.

On October 9, 2012, PIdiff Ali Alawi ("Plaintiff*) commenced the instant action
against Defendant AMCO Insurance Compéiefendant"”) in the Superior Court of
California, County of Alameda, alleging a ctafor breach of contract. Compl., Dkt. 1.
On July 18, 2013, the action was removethts Court based on diversity jurisdiction.

Notice of Removal, Dkt. 1. On July 25,2%) Defendant filed a motion to dismiss and a

motion to strike. Dkt. 9. On July 29, 2Q1Be action was reassigned to the undersigned.

Dkt. 12. On July 302013, Defendant rencgd its motion to dismiss and motion to strike
for hearing on October 1, 2013. Dkt. 15.

Under Civil Local Rule 7-3, any oppogiti or statement of non-opposition to a
motion is due no later than dwveeks after the filing of th@otion. This Court's Standing
Orders specifically warn that the "failuretble opposing party to file a memorandum of
points and authorities in oppben to any motion shall constite a consent to the granting
of the motion." Civil Standing Orders at 5, DkB. Following Plaintiffs failure to file a
timely response to Defendant's motion to disnaisd motion to strike, the Court issued ar
Order directing Plaintiff to file a responseth@ motions by no later &m October 7, 2013.

To date, Plaintiff has filed nothinig response to the motions.

20

\

Dockets.Justia.c


http://dockets.justia.com/docket/california/candce/4:2013cv03353/268380/
http://docs.justia.com/cases/federal/district-courts/california/candce/4:2013cv03353/268380/20/
http://dockets.justia.com/

© 00 ~N oo 0o B~ W N P

N RN DN RN N N NN DN R P R R R R R R R
0o N o oo A WO N R O ©O 0O No o0 ODN - O

An action may be dismissed under Rule 41@b failure to prosecute or to comply

with a Court order. See Hells Canyon PregsmwaCouncil v. U.S. Feest Serv., 403 F.3d

683, 689 (9th Cir. 2005) (recogimg that a district court magismiss an action pursuant tg
Rule 41(b) sua sponterfa plaintiff's failure to proseceator comply with a court order);
Ferdik v. Bonzelet, 963 F.2&2%8, 1260 (9th Cir. 192) ("the district court may dismiss an

action for failure to comply u#h any order of the court")!In determining whether to
dismiss a claim for failure tprosecute or failure to complyith a court order, the Court
must weigh the following factors: (1) the pigts interest in exgbtious resolution of
litigation; (2) the court's need manage its docket; (8)e risk of prejudice to
defendants/respondents; (4) the availabilitiess drastic alternativeand (5) the public
policy favoring disposition of c@s on their merits." Pagtialan v. Galaze291 F.3d 639,
642 (9th Cir. 2002).

In the instant case, the Coinds that the above-referenced factors weigh in favo
of dismissal. With regard tie first factor, "[tjhe public's terest in expeditious resolutior

of litigation always favors dismissal." Youniy. Cal. Amplifier,191 F.3d 983, 990 (9th

Cir. 1999). This is particularly true inghnstant case where Plaintiff has impeded the
Court's ability to move thisase forward by failing to resepd to Defendant's motion to
dismiss and motion to strike, and by failingéspond to the Court's September 30, 2013
Order.

The second factor, the Court's need to mgants docket, also militates in favor of

dismissal._See Pagtalunan129.3d at 642 ("It is incumbénpon the Court to manage its

docket without being subject toutine noncompliance of litigést'); Yourish, 191 F.3d at
990 (recognizing court's need to control itsnosdocket); see also Fekd963 F.2d at 1261
(non-compliance with a court's order divénaluable time that [the court] could have
devoted to other major and serious crimiadl civil cases on its docket"). The Court
cannot manage its docket if it maintains casesrejhas here, a Plaintiff disregards Court
Orders and fails to prosecute his case. Tbert must devote its limited resources to cas

in which the litigants are actually proceeding.
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The third factor, the risk of prejudice ttoe defendants, generally requires that "a
defendant . . . establish that plaintiff's actionpaired defendant's ability to proceed to tri
or threatened to interfere withe rightful decision of the casePagtalunan, 291 F.3d at
642. At the same time, the Ninth Circuit hasldted the risk of prejudice to the plaintiff's
reason for defaulting.” 1d. Here, Plaintiffdhaffered no explanation for his failure to
respond to Defendant's motiomsthe Court's September 30, 2013 Order. These facts
weigh strongly in favor oflismissal._See Yourish, 191 F.3d at 991-992.

As for the fourth factor, the Court hasesdy considered less drastic alternatives t
dismissal. The Court issuath Order affording Plaintiffdditional time to respond to the
Defendant's motions and expressly warned hahttie failure to comp with the Court's
September 30, 2013 Order would be deemedcserfii grounds to disrss this action. "[A]
district court's warning to a party that faguo obey the coust'order will result in
dismissal can satisfy the ‘consideration o$ldrastic sanctions]'qeirement."_Ferdik,
963 F.2d at 1262.

The final factor, which favors dispositiafi cases on the merits, by definition,
weighs against dismissal. @alunan, 291 F.3d at 643 ("Rigbpolicy favors disposition of
cases on the merits. Thus, this &aateighs against dismissal.").

In sum, the Court concludes that four af five relevant factors weigh strongly in
favor of dismissing this action in its entyetPagtalunan, 298.3d at 643 (affirming
dismissal where three factors favored dssal, while two factors weighed against
dismissal). Accordingly,

IT IS HEREBY ORDEREDTHAT the instant action is DISMISSED WITHOUT
PREJUDICE pursuant to Rue.(b). The Clerk shall clogke file and terminate all
pending matters.

IT IS SO ORDERED.

Dated: 10/ 9/ 2013

AU A BROWN AIGVISTRONG
United States District Judge




