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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

ELWOOD MELLIS, Case No: C 13-3449 SBA
Plaintiff, REMAND ORDER
VS. Docket 12
AISBESTOS CORPORATION LIMITED, et
al.,
Defendants.

The parties are presently before the CouarPlaintiff ElwoodMellis' ("Plaintiff")
unopposed motion to remand. Dkt. 12. kagwiead and considered the papers filed in
connection with this matter and being fulhformed, the Couthereby REMANDS this
action to the Superior Court of California, @y of San Francisco, for the reasons state(
below. The Court, in its discretion, findsgimatter suitable faresolution without oral
argument._See Fed.R.Civ.P. 78(b)DNCal. Civ. L.R. 7-1(b).

l. BACKGROUND

On January 17, 2013, Phiff commenced the instant action against various
Defendants in th8uperior Court of California, Counbf San Francisco, seeking to
recover damages for injuries suffered as a redulis exposure to asstos. Compl., DKt.
1. The complaint alleges seven state lanwntsafior: (1) negligencg?2) products liability;
(3) premises owner/contractor liability; (@)ding and abetting battery; (5) concert of
action; (6) fraud and deceit/concealment; andréud and deceit/ misrepresentation. Se
id. On July 25, 2013, DefendaCrane Co. ("Deferaht") removed the action to this Court
pursuant to the federal officer removal stat@&U.S.C. § 1441(a)(1)Notice of Removal,
Dkt. 1.

On July 29, 2013, Plaintiff voluntarilgismissed Defendant from this action
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pursuant to Rule 41of the FedeRalles of Civil ProcedureDkt. 7. On August 6, 2013,
Plaintiff filed a motion to remand. Dkt. 1Z.0 date, no opposition has been filed.
1. DISCUSSION

"It is the general rule that an action mayrémoved from state court to federal cou
only if a federal district coamwould have original jurisdteon over the claim in suit."

Jefferson County v. Acker, 527.S. 423, 430 (1999). Remal based on federal-question

jurisdiction is ordinarily permissible only wheethe basis for federal jurisdiction appears (
the face of a properly pleadedmplaint; an anticipated ortaal federal defense generally
does not qualify a case for removal. Id. at 430-431. The federal officer removal statu
constitutes an exception to thrate. See 28 U.S.C. § 1442(d)Jnder the federal officer

removal statute, suits against federal officery bmremoved despite the nonfederal cast
the complaint; the federal-question element is iftbe defense depends on federal law."

Jefferson County, 527 U.S. at 431.

Section 1442(a)(1) providesahan action may be remayéy "any officer (or any
person acting under that officer) thie United States or of anyawy thereof, iran official
or individual capacity, for or relating to any aetder color of such office. . .." 28 U.S.C.
§ 1442(a)(1). A party seeking removal undd482 must demonstrate that (1) "itis a
‘person’ within the meaning tfe statute"; (2) "there is awsal nexus between its actions,
taken pursuant to a federal officer's directi@rg] plaintiff's claims"; and (3) "it can assert
a 'colorable federal defense.'" Durhanheckheed Martin Corp., 445 F.3d 1247, 1251
(9th Cir. 2006)

Plaintiff contends that the Court no lomdas subject matter jurisdiction over this
action by virtue of Defendant's dismisaPl.'s Mtn. at 2. This contention is misplaced.
See Murphy v. Kodz, 351 F.2d 163, 167 (@ih. 1965) (“jurisdiction of the District Court

was not ousted when the federal removabprate was subsequently dropped from the

! Plaintiff does not argue that removalsvienproper under § 1442(a)(1). Thus, for
purposes of the instant motion, the Court wdsume, without deciding, that this case wa
properly removed under thederal officer removal statute.
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proceedings"). Whean action is properly removeddsr the federal officer removal
statute, a district court can exercise suppldaaiguarisdiction over the entire controversy.

See Watkins v. Grover, 508 F.2d0, 921 (9th Cir. 1975); Newrdey Dep't of Envtl. Prot.

v. Gloucester Envtl. Mgmt. Serv. Inc., 719 &p. 325, 334 (D.N.J. 1989). Once the basj

for removal jurisdiction is dropped, it is withthe district court's discretion whether to
"hear the rest of the action @mand it to the state codirom which it was removed."
Swett v. Schenk, 792 F.2d 144450 (9th Cir. 986) (citing Watkins, 508 F.2d at 921);

see New Jersey Dep't of Envtl. Prot., 719 BBt 334 ("If a court dismisses the federal

defendant from . . . a case [removed punst@ section 1442(a)(1)], it must use its
discretion to decide whether to remand the ramg ancillary claims to state court or to
maintain jurisdiction ogr those claims.").

Here, all of claims alleged in the compliaame predicated on state law. The action
was removed to this Court by f@adant pursuant to the federal officer removal statute.
Thus, because Plaintiff has voluntarily disse&id Defendant, it is within the Court's
discretion to retain or remand this action.véi the early stage of this litigation, the Cour
exercises its discretion and deelénto retain jurisdiction ovéhis action._See Murphy, 351
F.2d at 167 ("Where the federal head ofgdiction has vanished from the case, and ther
has been no substantial commitment of judicisbtgces to the nonfederal claims itis .. . .
akin to making the tail wag the gdor the District Court to retain jurisdiction.") (internal
guotation marks omitted). Accordingly, tB®urt remands this action to state court.

1. CONCLUSION

For the reasons stated aboMe|S HEREBY ORDERED THAT:

1. This action is REMANDED to the Supar Court of California, County of
San Francisco. The hearing schedute September 10, 2013 is VACATED.

2. The Clerk shall close the filnd terminate all pending matters.
IT IS SO ORDERED.

Dated: 9/9/ 2013 M
A BROWN ABMSTRONG

United States District Judge
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