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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

JOSE REYNOSO, Case No.: 13-CV-4091 YGR
Plaintiff, ORDER GRANTING M OTION OF DEFENDANT
BAYSIDE MANAGEMENT Co,LLC TO
V. COMPEL ARBITRATION

BAYSIDE MANAGEMENT COMPANY, LLC DBA
EPMI, A BAYSIDE COMPANY,

Defendant.

Plaintiff Jose Reynoso filed this action aggiDefendant Bayside Management Company
LLC, dba EPMI, A Bayside Company in the Supefmurt for the State of California, County of
Alameda, on July 15, 2013. Plaintiff allegeainls: (1) violation of Cal. Labor Code § 201
including a claim for employee stock ownegspian (‘ESOP”) benefits under the Employee
Retirement Income Security Act of 1974 (ERISE) violation of Cal. Labor Code § 203; (3)
wrongful termination in violation of Cal. Lab@ode § 6310(b); (4) violain of Cal. Labor Code
1198.5; (5) violation of the California Fair Enogiment and Housing Act (FEHA), Cal. Gov't
Code 8§ 12940(a), discrimination on account of agenatidnal origin; (6) violation of Cal. Labor
Code 8§ 6400(a); (7) slander; (8)gligent misrepresentation; (9)teémtional and negligent infliction
of emotional distress; and@) wrongful termination iwiolation of public policy.

Defendant Bayside filed its Notice of Rewal on September 4, 2013. Bayside filed the
instant Motion to Compel Arbitratig and to stay or dismiss thestant action pending arbitration,
on the grounds that Reynoso’s agreement tdratbiclaims arising from his employment with
Bayside covers all claims that Plaintiff asserts and the agreement is enforceable under the st

set forth inArmendariz v. Foundation Health Psychcare Se24.Cal.4th 83, 97-98 (2000).

25

anda

Dockets.Justia.q

om


http://dockets.justia.com/docket/california/candce/4:2013cv04091/269752/
http://docs.justia.com/cases/federal/district-courts/california/candce/4:2013cv04091/269752/25/
http://dockets.justia.com/

United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Having carefully considered the papers submiitted the pleadings in this action, and for
the reasons set forth below, the Court hel@hyNTS the Motion to Compel Arbitration. In
summary, the Court finds that the arbitration jsmn does control the paet’ dispute and while
the Court agrees that there is significant ewigenf procedural unconsxciability, having reviewed
the agreement, the Court does not find ewgent substantive unconscionability. Thus the
agreement to arbitrate must be enforted.

l. BACKGROUND

Plaintiff began working for Bayside’s predecessor, A.F. Evans, Inc., on December 23,
From the time of his initial hire date to the datéis termination Plaitiff signed a number of
different agreements.Séee.g.,Supplemental Declaration of Cecil M. Wright, Exh. A.
[employment agreement between Reynoso and A.F. Evans dated December 23Ex898]
[employment agreement between ReynosoAaid Evans dated February 21, 2005]; Exh. C
[“Apartment Agreement (100% Rent Credihétween Reynoso and Evans Property Manageme
Inc., dated February 27, 2005].) Relevant lzesthe agreements Rego signed March 7, 2011,
and June 8, 2012, described below.

On March 7, 2011, a Bayside manager, Morgan Kline, approached several employeeg
including Reynoso, and told themgimn certain papers or elsefired. (Declaration of Jose
Reynoso 1 2.) The documents included a employment agreement between Reynoso and
Bayside Management Company, LLC, as well aattached, separate, three-page “Arbitration
Agreement.” (Reynoso Dec., Exh. B [2011 [Hayment Agreement] and C [Arbitration
Agreement].) The March 2011 Employmentrégment and Arbitration Agreement were
accompanied by a letter addressed to Reynosaj 8édech 2, 2011, statingdh“[o]n behalf of

EPMI, a Bayside Communities Company, | am pleased to offer you the position of Area

! Pursuant to Federal Rule of Civil Procesli@8(b) and Civil LocaRule 7-1(b), the Court
finds this motion appropriate for decision lout oral argument. Accordingly, the COMACATES
the hearing set fdbecember 3, 2013.

2 The Court notes that the header of thetract in Exhibit A, as well as paragraph 9
therein, indicate that the agreerhenwith Jose Reynoso, although firet paragraph states that th
employee is “Terrance White.”
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Maintenance Supervisor.” (Reynoso Dec., Exh. A.) The March 2011 Employment Agreeme

included a provision stating:

11.1 Entire Agreement

This Agreement embodies the full and complete understanding and contains all
of the covenants and agreements leetwthe parties with respect to the
employment of Employee by Employand supersedes any and all other
agreements, either oral or in writing,sid except the Arbitration Agreement

and Confidentiality and Trade Secret Agreement

(Reynoso Dec., Exh. A, emphasis added.)

The Arbitration Agreement ithree pages long and reciteattthe parties are Bayside
Management Company, LLC, a California corporatawing business as EPMI (referred to in the
agreement as “Company”) and Jose Reynosor(esf¢o as “Employee”). The Arbitration
Agreement states that it ap@it all claims Reynoso or Bagle may have against each other

arising out of Reynoso’s employment:

Except as provided below, Employeeladhe Company agree to submit the
following disputes, claims or controversit final and binding arbitration, in
accordance with the provisions of tGalifornia Arbitration Act, California

Code of Civil Procedure 1288 seqg. Any and all claims arising out of
Employee’s employment or cessatioreaiployment which could have been
brought before an appropriate governmermrayg or in an appropriate court of
law, including but not limited to: (1) breach of this Agreement or any other
employment agreement or contract, egsror implied; (2) breach of any other
term or condition of employment, whethesqpress or implied; (3) breach of any
covenant of good faith and fair deaji (4) employment discrimination or
harassment in violation of the CalifoanFair Employment and Housing Act or
Title VII of the Civil Rights Act of 1964; (5) age discrimination or harassment
in violation of the Age Discrimination iBEmployment Act or the California Fair
Employment and Housing Act; (6) alas under Sections 1981 through 1988 of
Title 42 of the United States Code, as amended, and the Uniform Trade Secrets
Act; (7) any other claim arising under thermmon law of the State of California
or of the United States related to glioyee’s employment or termination from
employment; and (8) violation of anyhetr federal, state or local statute,
ordinance or regulation related to ployee’s employment with the Company
or the termination of that employment.

(Reynoso Dec., Exh. C ati))

% The Court notes that each of the prior esgpient agreements caiied an arbitration
provision at paragraph 6 tie agreement.
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Reynoso avers that when he was presktite papers by Kline on March 7, 2011, he
expressed his confusion regardthg terms of the agreements he was presented, since English
not his first language, and requested that he lgetaltake it home to discuss with his wife.
Reynoso says Kline responded that his supervisor, Casandra Sawyer, informed him anyone
not sign the documents would be fired.yReso then signed both the agreements.

On June 8, 2012, Plaintiff and Defendant entered into another agreement entitled
“Employment Agreement for Employee Required to Livag| [On-Site as a Condition of
Employment (100% Rent Credit)(Reynoso Dec., Exh. D.) The terms of the agreement cover
occupancy of an apartment as a condition of Reynoso’s employment, as well as stating his
compensation, duties, hours and days of work, eue@lrest periods, overtime, time records, and

“Employee Code of Conduct.” The fingaragraph of thagreement states:

21. At-Will Employment Relationship. Employee understands that there is no
agreement with the Employer for a dufie period of employment and that
Employer and Employee have thghi to terminate the Employee’s

employment at any time, unilaterallyith or without cause. Employee
understands and acknowledges that ¢bisstitutes thentire agreement

regarding the term of his employmemtd that this agreement may not be
altered, amendedic] modified or otherwise chandeexcept in writing with the
signed approval of the Employer.

(Reynoso Dec., Exh. D, emphasis added.) The 20h2 Agreement did not include an arbitration

provision, nor did it include an exception in paeggr 21 for a separate Arbitration Agreement, g
incorporate the terms ahy other agreement.

Bayside employed Plaintiff until his separatmmJanuary 22, 2013. (Declaration of Ceci
Wright (“Wright Dec.”), 1 2.)
. STANDARDS APPLICABLE TO THISMOTION

The Federal Arbitration Act (“FAA”) requires adfiiict court to stay judicial proceedings
and compel arbitration of claims covered by #&tem and enforceable arbitration agreement. 9
U.S.C. 8 3. In ruling on the motion, the Court’'teris limited to determing whether: (1) an
agreement between the parties totaabe exists; (2) the claims asige fall within the scope of the

agreement; and (3) the agreement is valid and enforcelalldscan, Inc. v. Pernaier Diabetic
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Services, In¢.363 F.3d 1010, 1012 (9th Cir. 2004¢e also Cox v. Ocean View Hotel Cof33
F.3d 1114, 1119 (9th Cir. 2008).

Section 2 of the FAA providesdharbitration clauses may be invalidated based “upon the
same grounds as exist in law or in equity f@& tevocation of any contrgtsuch as fraud, duress
or unconscionability. 9 U.S.C. 8§ &e also Rent-A-Center, West, Inc. v. Jackséh U.S. 63, 130
S.Ct. 2772, 2776 (2010). However, the FAA preerapisstate-law defenses that apply only to
arbitration or that derive their meaning from thetfthat an agreement to arbitrate is at issue.
AT&T Mobility LLC v. Concepciqrb63 U.S. _ , 131 S.Ct. 1740, 1745-47 (2011). Because of the
strong policy favoring arbitration odibts are to be resolved in fawarthe party moving to compel
arbitration. Moses H. Cone Mem. Hosp. v. Mercury Const. Cd0 U.S. 1, 24 (1983).

[11.  DiscussiON
A. EXISTENCE OF AN AGREEMENT TO ARBITRATE
Reynoso argues that the Arbitration Agreathere, contained in his third employment

agreement, was superceded by the later June 2012 Agreement. The integration clause thergin

states, in pertinent part, “Employee underdtaand acknowledges that this constittibesentire
agreement regarding the term of his employnagt that this agreement may not be altered,
amended, modified or otherneigshanged except in writingithv the signed approval of the
Employer.” (Reynoso Dec., Exh. 21, at 5, emphasis supplied.)

Whether the June 2012 Agreement supersedeArbitration Ageement is governed by
Code of Civil Procedure section 1§8%and (b). Section 1856(a)opides, “[tlerms set forth in a

writing intended by the parties as a fieajpression of their agreement with respect to such terms as

are included therein may not be contradicted by evidence of any prior agreement or of a
contemporaneous oral agreement.” Section 185@(h)ides, “[t|he terms set forth in a writing
described in subdivision (a) may beplained or supplemented by estite of consistent additional
terms unless the writing is intended also asraplete and exclusigatement of the terms of the
agreement.” (Emphasis added). Such a “fiaald “exclusive” agreement is also known as an
“integrated” agreementMasterson v. Sin&g8 Cal.2d 222, 225 (1968). The court must determine,

generally from the terms of the writing alone, whetihe parties intendedéir contract to be a
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“final and complete expression of their agreeme@réy v. American Management Servjc34
Cal. App. 4th 803, 806-07 (2012) (citipasterson68 Cal.2d at 225.)

The existence of an integration clause imat@act is strong evidence that the parties so
intended. “This type of clause$ieen held conclusive on the isgf integration, so that parol
evidence to show that the parties did not intendnittiing to constitute the sole agreement will be
excluded.” Grey, 204 Cal. App. 4th at 807 (quoting 2 WitkinalC EVIDENCE (4th ed. 2000)
Documentary Evidence, 8 70, p. 190, italics omitte@/fen an integration clause begins with

language such as “[t]his Agreement is the erdageecement between therpi@s in connection with
Employee’s employment,” it supersedes oth@rpagreements related to the employmedt.at
807-808.

Plaintiff argues that paragraph 21 of the JAG&2 Agreement is an integration clause
establishing that that it supersedes the Arbitnafigreement. The Court does not agree. Sectio
1856(a) provides, “[tlerms set forth imaiting intended by the parties as a fieapression of their
agreemenivith respect to such terms as are included themay not be contradicted by evidence)
of any prior agreement or of a contemporanewatagreement.” Paragraph 21 of the June 2011
Agreement is limited to the “at-will employment riéteaship” and an expression that the provisio
“constitutes the entire agreement regardirgytermof [Reynoso’s] employment.”It is not a
“final and complete expression” of the parties’@ayment agreement generally, or with respect
arbitration particularly. Thdune 2012 Agreement does not purportover all the terms of the
employment, and does not purport to supersedeiall agreements on akrms of employment,

such as the Arbitration Agreement. It does cover key terms s&d in the March 2011

Employment Agreement, such as the rateashpensation. Instead, the focus of the June 2012

Agreement, as its heading suggests, is on pnoyidn apartment for an employee required to live

on site. In short, the June 2012 Agreement igdinin scope and apparently a modification or
amendment to the March 2011 Employment Agregm&hus, it does not render the Arbitration

Agreement unenforceabl€f. Cione v. Forester&quity Services, Inc58 Cal.App.4th 625, 637-

* The Court construes the wertthe term” in this contexb take its usual and common
meaning, i.e. the period of terthe employment lasts.

=]

NJ

=

to




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

40 (1997) (“since the written employment agreenveas reasonably susceptible to the meaning
that it did not supersede theljaration agreement], any doubts must be resolved in favor of
arbitration.”

B. ARBITRATION AGREEMENT VALID AND ENFORCEABLE

Under California law, an arbitration agreem will be deemed unenforceable if a court
finds that it is unconscionablédercuro v. Sup. Ct96 Cal. App. 4th 167, 174 (2002).
Unconscionability has both a procedural and substantive ele®dienendariz v. Found. Health
Psychcare Services, In@4 Cal. 4th 83, 114 (2000). The prdaeal element is concerned with
oppression or surprise arising from unequal aimigg power, while the fistantive element is
focused on whether the terms of the agreemenbverly harsh or lacking in mutualitid. In
order to demonstrate that the ardiion provision should not be femced due to unconscionability,
there must be some showinghmfth substantive and procedural onscionability. “[T]he more
substantively oppressive the contract term, the é&vidence of procedural unconscionability is
required to come to the conclusion thattéren is unenforceable, and vice versarmendariz v.
Foundation Health Psychcare Services, Ji2d Cal.4th 83, 114 (2000). &hneed not be present
in the same degree, and a strong showing orcan@vercome a relatively weak showing on the
other. Armendariz 24 Cal. 4th at 114ee alsoNest v. Henderso227 Cal. App. 3d 1578, 1587
(1991) (minimal showing of proderral unconscionability gtified looking to sbstantive factors).
“[E]ven if the evidence of piedural unconscionability is sligtgtrong evidencef substantive
unconscionability will tip the scale and rendee arbitration prowion unconscionable.”
Nagrampa v. MailCoups, In¢469 F.3d 1257, 1281 (9th Cir. 2006). However, the complete
absence of one element precludes a findingtbeagreement should not be enforced for
unconscionability. Armendariz24 Cal.4th at 114.

1. Procedural Unconscionability

“Procedural unconscionability s on adhesiveness — a set of circumstances in which t
weaker or ‘adhering’ party is presented a contiaafted by the stronger party on a take it or lea
it basis.”"Mercurg, 96 Cal. App. 4th at 174 (quotidgmendariz24 Cal. 4th at 113). In other

words, “procedural unconscionability focusesthe oppressivenesstbe stronger party’s

e
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conduct.” Id. at 174. InMercurg where an employee told by management that he “did not have

the option of not signing the agreertieand that he would be “cut off” and made to “pay big time
if he did not sign, the court fourtde circumstances oppressive @ndcedurally unconscionable.
Id. at 172-173. Consequently, the court held Matcuro only needed to “make a minimal
showing of the agreement’s substantive unconscionabildydt 174-175.

Here, Reynoso argues that thetitacused to procure the arlaition agreement were similar

to Mercuro. The Court agrees. Reynoso was toldigm the agreement or lose his job with the

company for which he had worked over 10 years. English is not Reynoso’s first language, and he

expressed at the time the document was presentech tinat he was confused by what it said. H

11}

asked to take the agreement homdiscuss with his wife, whose$t language is English. He was
told that the management saicdhé did not sign it that day, heowld be fired. Moreover, because
Reynoso works as an on-site property mainteagecson, losing his job would also have meant
loss of his family’s residence. (Reynoso Dec4fd]) These facts playplkdemonstrate procedural
unconscionability.

2. Substantive Unconscionability

The substantive element of unconscionabfliiyuses on whether an arbitration agreement
is “overly harsh” or “one-sided Armendariz 24 Cal. 4th 83 at 114. The CourtArmendariz
stated that substantive unconscionability willftsend where there is no ‘odicum of bilderality.”
Id. at 117-118.

Reynoso argues that, because there wasgjmal dargaining power here, public policy
compels that a contract procured by economieshinot be enforced. However, that is a
proceduralunconscionability argument. Reynoso doespaint to any provision of the Arbitratior
Agreement itself to sustain a finditigat it is overly harsh or one-&d in its terms. The Court’s
independent review of the Atkation Agreement doasot reveal any terms that would support
such a finding either. The Arbitration Agreempnivides for binding arbiéition as the exclusive
resolution process for all clainasising from the employmenthether brought by Reynoso or by
Bayside. Arbitration is to be administereddsgingle, neutral and imgal arbitrator under the

auspices of the American Arbitration Associatiol' he statute of limitations, discovery, relief,
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venue, arbitration costs, and atteys’ fees provisions all appe@asonable and fair to Reynoso,
the party with the lesser bargaining power.

When considering unconscionability under Cathia law, an arbitration agreement is only
unenforceable “if it is both procedurally and substantively unconscion@ldeis v. O’'Melveny &
Myers,485 F.3d 1066, 1072 (9th Cir. 2007). “Courts agp8sliding scale: the more substantively
oppressive the contract term, the less evidenpeoakedural unconscionabilitg required to come
to the conclusion that the term is unenforceable, and vice véasaStill, both [must] be present
in order for a court to exercigs discretion to refuse to enf@&@ contract or clause under the
doctrine of unconscionability.1d. (emphasis added) (alterationariginal). Because Reynoso
does not, and cannot, show botibstantive and procedural wmscionability, the Arbitration
Agreement is enforceable.

C. WAIVER OF RIGHT TO ARBITRATE

Finally, Reynoso argues that Defendant has @dhits right to invokearbitration through its
prior inconsistent acts. “A pargeeking to prove waiver of a rigtat arbitration must demonstrate
(1) knowledge of an existing right tmmpel arbitration; (2) actaconsistent with that existing
right; and (3) prejudice to the g opposing arbitration resultirfgom such inconsistent acts.
Hoffman Constr. Co. v. Active Erectors & Installers,.]Jr&69 F.2d 796, 798 (9th Cir. 1992)he
waiver analysis reflects the policy that the pugokarbitration “is not seed by a dilatory motion
to compel arbitration which, . . . appears tabeattempt . . . to force a settlement on more
favorable terms.Lounge-A-Round v. GCM Mills, Inc09 Cal. App. 3d 190 (1980). Waiver is
proper where the “litigation macheny” has “been substantiallgpvoked” before a party has move(
to compel arbitrationid. at 201. Further, California coutave long factored into the waiver
analysis whether the compellingrjahas “acted in bad faith” in moving to compel arbitration.
Christensen v. Dewor Developmer88 Cal. 3d 778, 782 (1983). A pathat has participated in
litigation and engaged in “procedural gamesmarisin the way to moving to compel arbitration
may be found to have acted in bad faith ing, waived its right to compel arbitratidd. at 784
(bad faith found where party admitted filing suitdiscover defendant’s affirmative defenses in

advance of arbitration).
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Reynoso argues that Bayside removed this twagleral court and geiested “discovery of
over 1000 documents in preparation for litigatitwefore moving to compel. (Oppo. at 12:18-19.
Reynoso argues that this “procedural gamesmanslyiBayside constitutes a war of its right to
compel arbitration. Reynoso’s argumentsraoesupported by the facts or the law.

First, Reynoso does not submit any evidetheg any discovery requests have been
propounded in this litigation. Tie contrary, on reply, counsekfBayside submits a declaration
attesting that Bayside hast requested any documents or seraayg discovery in this case.
Second, simply removing the case to the fddmrart does not constitute bad faith or
gamesmanshipCf. St. Agnes Medical Center v. PacifiCare of CaliforBihCal. 4th 1187, 1205
(2003) (a party does not waive the right to compleiti@tion by first petitiomg to transfer venue).
Consequently, Reynoso has not Bisaied a basis for finding thBayside waived arbitration.

V.  CONCLUSION

Based upon the foregoing, the MotimCompel Arbitration i$SRANTED. This action is
STAYED pending further order of the Court.

The Court sets this matter for a status canfee regarding the praggs of the arbitration
for June 6, 2014, at 9:01 a.m. Five days prior to the conferentlee parties shall file a joint status
statement indicating whether arbitration hasrbeompleted and whether this case may be
dismissed.

This terminates Docket No. 14.

| T ISSo ORDERED.

Date: November 25, 2013 W WSK‘
(/ YVONNE GONZALEZ ROGERS™
UNITED STATESDISTRICT COURT JUDGE
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