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1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, gurivate information for whiclspecial protection from public
disclosure and from use for any purpose other gasecuting this litigation may be warranted.
Accordingly, the parties herelsyipulate to and petition theourt to enter the following
Stipulated Protective Order. The parties ackndgéethat this Order does not confer blanket
protections on all disclosures msponses to discovery and ttteg protection it affords from
public disclosure and use extends only to thédichinformation or items that are entitled to
confidential treatment under the applicable legal princifdlks.parties further acknowledge, as
set forth in Section 14.4, belowaththis Stipulated Protective Ord#goes not entitle them to file
confidential information under se&jvil Local Rule 79-5 sets fortthe procedures that must be
followed and the standards that will be appliecewh party seeks permission from the court to

file material under seal.

2. DEFINITIONS

2.1 Challenging Partya Party or Non-Party thahallenges the designation of

information or items under this Order.

2.2  "CONFIDENTIAL" Information or Itemsinformation (regardless of how it is

generated, stored or maintained)angible things that qualifipr protection under Federal Rule
of Civil Procedure 26(c).

2.3  Counsel (without gqualifier)Outside Counsel of Remband House Counsel (as

well as their support staff).

2.4 Designated House Counsklouse Counsel who seek access to "HIGHLY

CONFIDENTIAL — ATTORNEYS' EYES ONY" information in this matter.]

2.5 Designating Partya Party or Non-Party that dgeates information or items that

it produces in disclosures or in responsedisaovery as "CONFIDENTIAL" or "HIGHLY
CONFIDENTIAL — ATTORNEYS'EYES ONLY" or "HIGHLY CONFIDENTIAL — SOURCE
CODE".

STIPULATED PROTECTIVE ORDER 2
Case No. C 13-04179 JSW
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2.6  Disclosure or Discovery Materiadll items or information, regardless of the

medium or manner in which it is generated, esioilor maintained (including, among other thing
testimony, transcripts, and tangglthings), that are producedgenerated in disclosures or
responses to discovery in this matter.

2.7  Expert a person with specializdaghowledge or experienge a matter pertinent to
the litigation who (1) has been retad by a Party or its counselderve as an expert witness or
as a consultant in this action) (& not a past or current emgke of a Party or of a Party's
competitor, and (3) at the time of retention, i anaticipated to become an employee of a Party
or of a Party's competitor.

2.8 "HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY" Information or

Items extremely sensitive "Confidential Information Items," disclosure of which to another
Party or Non-Party would creagesubstantial risk aderious harm that could not be avoided by
less restrictive means.

2.9 "HIGHLY CONFIDENTIAL — SOURCECODE" Information or Itenis

extremely sensitive "Confidential Information or Items" representing computer code and
associated comments and revision histories, titag) engineering specifications, or schematicg
that define or otherwise descrilvedetail the algorithms orrsicture of software or hardware
designs, disclosure of which to another Partion-Party would create substantial risk of
serious harm that could not beoided by less restrictive means.

2.10 House Counsehttorneys who are employeesapparty to this action. House

Counsel does not include Outside Counsd&@tord or any other outside counsel.
2.11 Non-Party any natural person, partnership,maation, association, or other legal
entity not named as a Party to this action.

2.12 Outside Counsel of Recardttorneys who are not enagees of a party to this

action but are retained to represent or advisarty to this action ankdave appeared in this
action on behalf of that party or are affiliatedwa law firm which has appeared on behalf of
that party. For purposes of this Protective Ortiar,Charles J. Kulas, an attorney representing
and advising Plaintiff Albertahn Freeman, is to be considered an “Outside Counsel of Reco

in this action and is to be affad all of the privileges as such.

STIPULATED PROTECTIVE ORDER 3
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2.13 Party any party to this action, including alf its officers, directors, employees,
consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.14 Producing Partya Party or Non-Party thatgmfuces Disclosure or Discovery

Material in this action.

2.15 Professional Vendorgersons or entities that pide litigation support services

(e.g., photocopying, videotaping, ted@ting, preparing exhibitsr demonstrations, and
organizing, storing, or retrieng data in any form or medium) and their employees and
subcontractors.

2.16 Protected Materialany Disclosure or Discovery Neial that is designated as

"CONFIDENTIAL," or as "HIGHLY CONFIDENIIAL — ATTORNEYS' EYES ONLY" or as
"HIGHLY CONFIDENTIAL — SOURCE CODE."

2.17 Receiving Partya Party that receives DisclosureDiscovery Material from a

Producing Party.
3. SCOPE
The protections conferred byisiStipulation and Order coveaot only Protected Material
(as defined above), but also (1) any informatiopied or extracted frorRrotected Material; (2)
all copies, excerpts, summaries,compilations of Protectédaterial; and (3) any testimony,
conversations, or presentations by Parties or @ainsel that might reaéProtected Material.
However, the protections conferred by thigp&ation and Order do not cover the following

information: (a) any information that is ingtpublic domain at the tienof disclosure to a

Receiving Party or becomes part of the public daraéter its disclosure to a Receiving Party as$

a result of publication not involrg a violation of this Ordemcluding becoming part of the
public record through trial or otherwise; aftd any information known to the Receiving Party
prior to the disclosure or obtained by the RecwjWarty after the disclosure from a source wh
obtained the information lawfully and under ndigation of confidentially to the Designating
Party. Any use of Protected Matrat trial shall be governed layseparate agreement or order.
4. DURATION
Even after final disposition of this litigatn, the confidentiality digations imposed by

this Order shall remain in effect until a Desiting Party agrees othervaisn writing or a court

STIPULATED PROTECTIVE ORDER 4
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order otherwise directs. Final disposition shall be deemed tebatér of (1) dismissal of all
claims and defenses in this action, with ohwiit prejudice; and (2) fihgudgment herein after
the completion and exhaustionaif appeals, rehearings, remanulgls, or reviews of this
action, including the time limits for filing any rtions or applications for extension of time

pursuant to applicable law.
5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Carelesignating Material for Protectiokach Party

or Non-Party that designatesanmation or items for protectiomnder this Order must take care
to limit any such designation specific material tht qualifies under theparopriate standards.
To the extent it is practical to do so, thesiymating Party must degiate for protection only
those parts of material, documents, items, al or written communicatits that qualify — so
that other portions of the maital, documents, items, or commauations for which protection is
not warranted are not swept unjustifiaklithin the ambit of this Order.

Mass, indiscriminate, or routinized desigoas are prohibitedesignations that are
shown to be clearly unjustified or that hax@en made for an improper purpose (e.g., to
unnecessarily encumber or retard the cagseldpment process or to impose unnecessary
expenses and burdens on other parggppse the Designating Party to sanctions.

If it comes to a Designating Party's attentibat information or items that it designated
for protection do not qualify for protection at afldo not qualify for the level of protection
initially asserted, that Desigtiag Party must promptly notify all other parties that it is
withdrawing the mistaken designation.

5.2  Manner and Timing of Designationsxcept as otherwise provided in this Order

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordered

Disclosure or Discovery
Material that qualifies foprotection under this Order mus¢ clearly so designated

before the material is disclosed or produced.
Designation in conformity ih this Order requires:

(a) for information in documentary forife.g., paper or electronic documents, but

excluding transcripts of depositions other pretrial or trial pceedings), that the Producing

STIPULATED PROTECTIVE ORDER 5
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Party affix the legend "CONFIDENTIAL" oiHIGHLY CONFIDENTIAL — ATTORNEYS'
EYES ONLY" or "HIGHLY CONFIDENTIAL — SOURCE CODE" to each page that contains
protected material. If only a pooth or portions of the material @page qualifies for protection,
the Producing Party also mugdeéarly identify the protecteportion(s) (e.g., by making
appropriate markings in the margins) and nsyp&cify, for each portion, the level of protection
being asserted.

A Party or Non-Party that mageriginal documents or materials available for inspectign
need not designate them for protection untegrathe inspecting Party has indicated which
material it would like copied and produced.ridg the inspection and before the designation, all
of the material made available for inspentshall be deemed TBHLY CONFIDENTIAL —
ATTORNEYS' EYES ONLY." After the inspectingarty has identified the documents it wants
copied and produced, the Produckayty must determine which documents, or portions thereof,
qualify for protection under this Order. Théxefore producing the specified documents, the
Producing Party must affix the appropedtgend ("CONFIDENTIAL" or "HIGHLY
CONFIDENTIAL — ATTORNEYS'EYES ONLY" or "HIGHLY CONFIDENTIAL — SOURCE
CODE") to each page that contains Protedfaterial. If only a portion or portions of the
material on a page qualifies for protection, fmeducing Party also must clearly identify the
protected portion(s) (e.g., by malgiappropriate markings in the margins) and must specify, for
each portion, the level g@irotection being asserted.

(b) for testimony given in deposition or ather pretrial or trial proceedinghat the

Designating Party identify on the record, befthre close of the deposition, hearing, or other
proceeding, all protected testimony and specifyi¢kiel of protection beig asserted. When it is
impractical to identify separately each portafrtestimony that is erited to protection and it
appears that substantial ports of the testimony may qualifgr protection, the Designating
Party may invoke on the record (before thpatgtion, hearing, or other proceeding is
concluded) a right to have up2ad days to identify the speciffmortions of the testimony as to
which protection is sought and to specify kaeel of protection beig asserted. Only those
portions of the testimony thateaappropriately designatdor protection within the 21 days shall

be covered by the provisionstbis Stipulated Protective Orde&lternatively, a Designating

STIPULATED PROTECTIVE ORDER 6
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Party may specify, at the deposition or up taldgs afterwards if that period is properly
invoked, that the entire transcript sHadl treated as "CONFIDENTIAL" or "HIGHLY
CONFIDENTIAL — ATTORNEYS' EYES ONLY."

Parties shall give the otherrpias notice if theyeasonably expeet deposition, hearing
or other proceeding to included®ected Material so that thehetr parties can ensure that only
authorized individuals who have signed tAeknowledgment and Agreement to Be Bound"
(Exhibit A) are preserdt those proceedingghe use of a document asexhibit at a deposition
shall not in any way affect its dgsiation as "CONFIDENTIAL" or "HIGHLY
CONFIDENTIAL — ATTORNEYS' EYES ONLY."

Transcripts containing Protect®laterial shall have an obvious legend on the title page
that the transcript contains Protected Materiad, the title page shall Hellowed by a list of all
pages (including line numbers as appropriate) that haga designated &sotected Material
and the level of protection being assertedhgyDesignating Party. TH2esignating Party shall
inform the court reporter of these requiremeAsy transcript that is prepared before the
expiration of a 21-day period for designation shaltrbated during that ped as if it had been
designated "HIGHLY CONFIDENTIAL — ATTORRYS' EYES ONLY" inits entirety unless
otherwise agreed. After the exgdicm of that period, the transptishall be treated only as
actually designated.

(c) for information produced in some form other than documentary and for any other

tangible itemsthat the Producing Party affix inpgominent place on the exterior of the
container or containers which the information or itens stored the legend "CONFIDENTIAL"
or "HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY" or "HIGHLY

CONFIDENTIAL — SOURCE CODE". If only a podn or portions of the information or item
warrant protection, the Producing Party, to thieeixpracticable, shall identify the protected
portion(s) and specify the levet protection being asserted.

5.3 Inadvertent Failures to Designatktimely corrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomaive the Designating Party's

right to secure protection undghis Order for such material. Upon timely correction of a

STIPULATED PROTECTIVE ORDER 7
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designation, the Receiving Party must make reasermdforts to assure that the material is

treated in accordance withetiprovisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of ChallengesAny Party or Non-Party maghallenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party's confidentialif
designation is necessary to avoid foreseeahblastantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, a Rg does not waive its right to
challenge a confidentiality degiation by electing not to mouatchallenge promptly after the

original designation is disclosed.

6.2 Meet and ConferThe Challenging Party shall initiate the dispute resolution
process by providing written notice of each dedigmat is challenging and describing the basis
for each challenge. To avoid ambiguity as tethler a challenge hasdremade, the written
notice must recite that the challenge to confiiddity is being made in accordance with this
specific paragraph of tHerotective Order. The parties shall attempt to resolve each challengg
good faith and must begin the process by comfgrirectly (in voice tooice dialogue; other
forms of communication are not sigfent) within 14 days of the ¢iaof service of notice. In
conferring, the Challenging Party must explaia tiasis for its belighat the confidentiality
designation was not proper andshgive the Designating Paréyn opportunity to review the
designated material, to reconsidlee circumstances, and, if noactye in designation is offered,
to explain the basis for the chosen desigmatA Challenging Party may proceed to the next
stage of the challenge processyafit has engaged in this meatd confer process first or
establishes that the Designating Party is unwillingadicipate in the meeind confer process in
a timely manner.

6.3  Judicial Interventionlf the Parties cannot resela challenge without court

intervention, the Designating Party shall filedaserve a motion to retaconfidentiality under
Civil Local Rule 7 (and in compliance with\@liLocal Rule 79-5 and General Order 62, if

applicable) within 21 daysf the initial notice of challenger within 14 days of the parties

STIPULATED PROTECTIVE ORDER 8
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agreeing that the meet and confer procefisai resolve their dispute, whichevereisrlier?
Eachsuch motion must be accompanied by a compeleeiaration affirming that the movant
has complied with the meet and confer requirements imposed in the preceding paragraph.
by the Designating Party to make such a orincluding the required declaration within 21
days (or 14 days, if applicable) shall automaticel&ive the confidentiality designation for eacl
challenged designation. In addition, the Challenging Party may file a motion challenging a
confidentiality designation any time if there is good cause for doing so, including a challeng
to the designation of a deptosn transcript or any portiorthereof. Any motion brought
pursuant to this provision must be accompaing a competent declaration affirming that the
movant has complied with the meet and eoméquirements imposed by the preceding
paragraph.

The burden of persuasion in any such lemgle proceeding shall be on the Designating
Party. Frivolous challenges and those madafoimproper purpose (e.g., to harass or impose
unnecessary expenses and burdens on otherg)anay expose the Challenging Party to
sanctions. Unless the Designating Party has walvedonfidentiality designation by failing to
file a motion to retain confidentiality as descdsbove, all parties shabntinue to afford the
material in question the level of protectiorvtbich it is entitled undethe Producing Party's

designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1  Basic PrinciplesA Receiving Party may use Protectddterial that is disclosed

or produced by another Partylmy a Non-Party in connectiavith this case only for
prosecuting, defending, or attempting to settie lihigation. Such Praicted Material may be
disclosed only to the categories of personsuarter the conditions described in this Order.
When the litigation has been terminated, a Receiving Party must comply with the provisiong

section 15 below (FINAL DISPOSITION).

! The burden to move is shifted to the Challenging Party afiesds one challenge, to avoid an abuse of the process. Hembu
of persuasion would remain on the Designating Party.

STIPULATED PROTECTIVE ORDER 9
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Protected Material must be stored and rt@aned by a Receiving R at a location and

in a secure mannethat ensures that access is limited ®krsons authorized under this Ordef.

7.2 Disclosure of "CONFIDENTIAL" Information or Iltem$Jnless otherwise

ordered by the court or permitted in writihg the Designating Party, a Receiving Party may
disclose any information or item designated "CONFIDENTIAL" only to:

(a) the Receiving Party's Outside Counsel efdtd in this action, as well as employees
of said Outside Counsel of Record to whom teigsonably necessary to disclose the informati
for this litigation and who have signed the "Acknowledgment and Agreement to Be Bound"
is attached hereto as Exhibit A;

(b) the officers, directors, and employéesluding House Counsel) of the Receiving
Party to whom disclosure is reasonably necedsarthis litigation and who have signed the
"Acknowledgment and Agreement to Be Bound" (Exhibit A);

(c) Experts (as defined inithOrder) of the Receiving Parto whom disclosure is
reasonably necessary for this litigatieamd who have signed the "Acknowledgment and
Agreement to Be Bound" (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professiguaf or trial consultats, and Professional
Vendors to whom disclosure is reasonably necgdsacthis litigationand who have signed the
"Acknowledgment and Agreement to Be Bound" (Exhibit A);

(f) during their deposibns, witnesses in the actionwtom disclosure is reasonably
necessary and who have sigred "Acknowledgment and Agreement to Be Bound" (Exhibit A
unless otherwise agreed by the Qesiting Party or ordered by tbeurt. Pages of transcribed
deposition testimony or exhibits to depositions that reveal Protected Material must be sepa
bound by the court reporter and may not be disclosed to anyone except as permitted under
Stipulated Protective Order.

(9) the author or recipient of a documeanhtaining the information or a custodian or

other person who otherwisegsessed or knew the information.

2|t may be appropriate under certain cirstamces to require the Receiving Partytire any electronic Protected Material in
password-protected form.

STIPULATED PROTECTIVE ORDER 10
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7.3  Disclosure of "HIGHLY CONFIDENTAL — ATTORNEYS'EYES ONLY" and

"HIGHLY CONFIDENTIAL — SOURCECODE" Information or ItemdJnless otherwise

ordered by the court or permitted in writihg the Designating Party, a Receiving Party may
disclose any information or item desige@ "HIGHLY CONFIDENTIAL — ATTORNEYS'
EYES ONLY" or "HIGHLY CONFIDENTIAL — SOURCE CODE" only to:

(a) the Receiving Party's Outside Counsel efdtd in this action, as well as employees
of said Outside Counsel of Record to whom teigsonably necessary to disclose the informati
for this litigation and who have signed the "Acknowledgment and Agreement to Be Bound"
is attached hereto as Exhibit A;

(b)Designated House Cowi®f the Receiving Party(1) who has no involvement in
competitive decision-making, (2) to whom disclosisreeasonably necessary for this litigation,
(3) who has signed the "Acknowledgment andef&gnent to Be Bound" (Exhibit A), and (4) as
to whom the procedures set forth in pasgdr 7.4(a)(1), belovhave been followed];

(c) Experts of the Receiving Pgitl) to whom disclosure igasonably necessary for thig
litigation, (2) who have signettie "Acknowledgment and Agreement to Be Bound" (Exhibit A
and (3) as to whom the procedsrset forth in paragraph 7.4(a)(2), below, have been followed

(d) the court and its personnel;

(e) court reporters and their staffpferssional jury or trial consultantgnd Professional
Vendors to whom disclosure is reasonably necgdsathis litigationand who have signed the
"Acknowledgment and Agreement to Be Bound" (Exhibit A); and

(f) the author or recipient of a documenhtaining the information or a custodian or

other person who otherwisegs@ssed or knew the information.

% It may be appropriate undeertain circumstances to litthe number of Designated House Counsel who may access
""HIGHLY CONFIDENTIAL — ATTORNEYS" EYESONLY™ information under this provision.

* This Order contemplatesahDesignated House Counseilmot have access to anydrmation or iems designated
"HIGHLY CONFIDENTIAL — SOURCE CODE"" It may also be appropriate undeertain circumstances to limit how
Designated House Counsel may access ""HIGHLY CONFIDEN — ATTORNEYS" EYESONLY"™ information. For
example, Designated House Counsel may be limitetetoing "'HIGHLY CONFIDENTIAL — ATTORNEYS" EYES ONLY™
information only if it is filed with the court under seal, or in the presesic®utside Counsel of Rerd at their offices.

5 Alternative: The parties may wish to allow disclosure of informationardy to professional jury orial consultantsbut also to
mock jurors, to further trial preparatidn. that situation, the parties may wish to draft a simplified, precisely tailored
Undertaking for mock jurors to sign.

STIPULATED PROTECTIVE ORDER 11

Case No. C 13-04179 JSW

that

—



© 00 N oo o A~ w NP

N NN NN N N NN P P P P P PP PR
W ~N o 00~ W N P O © 0 N O 00 » W N B O

Case4:13-cv-04179-JSW Document40 Filed04/19/14 Pagel?2 of 23

7.4 Procedures for Approving or Objecting@asclosure of "HIGHLY CONFIDENTIAL

— ATTORNEYS' EYES ONLY" or "HGHLY CONFIDENTIAL — SOURCE CODE"

Information or Items to Designated House CouheeExperts’

(a)(1) Unless otherwise orderéy the court or agreed to writing by the Designating
Party, a Party that seeks to disclose to Desgghlouse Counsel anyfammation or item that
has been designated "HIGHLY CONFIDENTIALATTORNEYS' EYES ONLY" pursuant to
paragraph 7.3(b) first must ma&evritten request to the DesigmegiParty that (1) sets forth the
full name of the Designated House Counsel anditiiend state of his or her residence, and (2)

describes the Designated House Counsel's cuanehteasonably foreseeable future primary jo

OJ

duties and responsibilities in sudient detail to determine if éise Counsel is involved, or may
become involved, in any competitive decision-maléng.

(a)(2) Unless otherwise orderey the court or agreed to writing by the Designating
Party, a Party that seeks to disgdo an Expert (as definedtis Order) any information or
item that has been designated "HIGHLY NEIDENTIAL — ATTORNEYS' EYES ONLY" or
"HIGHLY CONFIDENTIAL — SOURCE CODE" pursuano paragraph 7.3(c) first must make a
written request to the Designagi Party that (1) identifies tlgeeneral categories of "HIGHLY
CONFIDENTIAL — ATTORNEYS'EYES ONLY" or "HIGHLY CONFIDENTIAL — SOURCE
CODE" information that the Receiving Party sep&smission to disclose to the Expert, (2) sets
forth the full name of the Expert and the atyd state of his or her primary residence, (3)

attaches a copy of the Expert's current resumedéftifies the Expert's current employer(s), (5

=

identifies each person or entity from whore tixpert has received compensation or funding fg

work in his or her areas okpertise or to whom the expdras provided professional services,

6 Alternative: The parties may exchange names aértain number of Designated Ho@munsel instead of following this
procedure.

’ Alternative: ""CONFIDENTIAL"™ or ""HIGHLY CONFIDENTIAL — A TTORNEYS" EYES ONLY" information or items
may be disclosed to an Expert without disclosure of the idenftitye Expert as long as tE&pert is not a current officer,
director, or employee of a competitor of a Party or anticipated to become one.

8 It may be appropriate in certaiircumstances to require any Desigdatouse Counsel who receives ""HIGHLY
CONFIDENTIAL — ATTORNEYS" EYES ONLY"" information pursuatd this Order to disclose any relevant changes in job
duties or responsibilities prior to final disposition of the &itign to allow the Designating Party to evaluate any laisinar
competitive decision-making responsibilities.

STIPULATED PROTECTIVE ORDER 12
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including in connection witk litigation, at any time ding the preceding five yeafsand (6)
identifies (by name and number of the casendililate, and location aburt) any litigation in
connection with which the Expert has offereghert testimony, includigp through a declaration,
report, or testimony at a deposition daltrduring the preceding five yeafs.

(b) A Party that makes a reqieand provides the informati specified in the preceding
respective paragraphs may disclose the subBj@tected Material to the identified Designated
House Counsel or Expert unless, within 14 daydelivering the request, the Party receives a
written objection from the Designating Party. Asiych objection must set forth in detail the
grounds on which it is based.

(c) A Party that receives a timely writtebjection must meetna confer with the
Designating Party (thragl direct voice to voice dialogue) to try to resolve the matter by
agreement within seven days of the writtdmection. If no agreement is reached, the Party
seeking to make the disclosure to DesignatedsddcCounsel or the Expert may file a motion ag
provided in Civil Local Rule 7 (and in complieeawith Civil Local Rule 79-5 and General Orde
62, if applicable) seeking permission from the court to do so. Any such motion must describ
circumstances with specificity, set forth in detlae reasons why the stilosure to Designated
House Counsel or the Expert imsenably necessary, assess theaidkarm that the disclosure
would entail, and suggest any additional meanscinaitl be used to reduce that risk. In additiof
any such motion must be accompanied by a competent declaration describing the parties’ ¢
to resolve the matter by agreement (i.e., thentd@ed the content dfie meet and confer
discussions) and setting fortretheasons advanced by the Designating Party for its refusal to
approve the disclosure.

In any such proceeding, the Party opposirsgldsure to Designated House Counsel or

the Expert shall bear the burden of proving thatribk of harm that #hdisclosure would entail

° If the Expert believes any of this information is subject to a confidentiality obligation to a third-party, then the Bxpert sh
provide whatever information the Expert believes can béodisd without violating any coitfentiality ageements, and the
Party seeking to disclose to the Exprall be available to meet and confer with the Designating Party regarding any such
engagement.

191t may be appropriate in certain circsimnces to restrict the Expert from uneking certain limited work prior to the
termination of the litigation that could foreseeably result in an improper use of the Designating Party's "HIGHLY
CONFIDENTIAL — ATTORNEYS' EYES ONLY" information.

STIPULATED PROTECTIVE ORDER 13
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(under the safeguards proposed) outweighs the Riegd?arty's need to disclose the Protected

Material to its Designatelouse Counsel or Expert.

8. PROSECUTION BAR

Absent written consent from the Producing Paany individual who receives access to
"HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY" or "HIGHLY CONFIDENTIAL
— SOURCE CODE" information shall not be invetl/in the prosecution @atents or patent
applications relating to systems or softwaseaiated with reading single or multidimensional
barcodes, including without limitatn the patents asserted imsthction and any patent or
application claiming priority to ootherwise related to the pateasserted in this action, before
any foreign or domestic agency, including the United States Patent and Trademark Office (
Patent Office"):* For purposes of this payeph, "prosecution” includefirectly or indirectly
drafting, amending, advising, or otherwise affectimg scope or maintenance of patent claifns.
To avoid any doubt, "prosecution” as used in plaisagraph does not incle representing a party
challenging a patent before a domestic or for@igency (including, but not limited to, a reissueg
protestex parte reexamination omter partes reexamination). This Bsecution Bar shall begin
when access to "HIGHLY CONFIDENTIAL ATTORNEYS' EYES ONLY" or "HIGHLY
CONFIDENTIAL — SOURCE CODE" informatiopertaining to single or multidimensional
barcodes is first received by the affectedvratiial and shall end tw/(2) years after final

termination of this action®

9. SOURCE CODE

(@) To the extent production of sourceledecomes necessary in this case, a
Producing Party may designate source @sleHIGHLY CONFIDENTIAL - SOURCE CODE"

if it comprises or includes confidential,gmrietary or trade secret source code.

111t may be appropriate under certain circumstances to require Outsitwasel Counsel who receive access to ""HIGHLY
CONFIDENTIAL — ATTORNEYS" EYES ONLY" infemation to implement an ""Ethical Wall.™"

2 prosecution includes, for example, original pasion, reissue anéexamination proceedings.

13 Alternative: It may be appropriate for the Prosecution Bar to apply wnindividuals who receivaccess to another party"s
"HIGHLY CONFIDENTIAL — ATTORNEYS" EYES ONLY" technical or source coddfanmation pursuant to this Order,
such as under circumstances where ormaae parties is not expected to prodU¢d GHLY CONFIDENTIAL —
ATTORNEYS" EYES ONLY" information tat is technical in nature or "IBHLY CONFIDENTIAL — SOURCE CODE""
information,

STIPULATED PROTECTIVE ORDER 14
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(b) Protected Material designatasl "HIGHLY CONFIDENTIAL — SOURCE
CODE" shall be subject to all of the prdieas afforded to "HIGHLY CONFIDENTIAL —
ATTORNEYS' EYES ONLY" infornation including the Prosecution Bar set forth in Paragrap
8, and may be disclosed only to the indwals to whom "HIGHLY CONFIDENTIAL —
ATTORNEYS' EYES ONLY" infornation may be disclosed, ad $&rth in Paragraphs 7.3 and
7.4, with the exception of Designated House Coulsel.

(©) Any source code produced in discoverglshe made available for inspection, in
a format allowing it to be reasonably reviewasdl searched, during norhtusiness hours or at
other mutually agreeable times, at an officéhef Producing Party's counsel or another mutuall
agreed upon locatiol?.The source code shall be made available for inspection on a secured
computer in a secured room without Interaetess or network access to other computers, ang
the Receiving Party shall not copy, remove, or otherwise transfer any portion of the source
onto any recordable media or recordable devibe. Producing Party may visually monitor the
activities of the Receiving Party's representgiduring any source code review, but only to
ensure that there is no unautlaed recording, copying, or transssion of the source code. The
Receiving Party must keep a paper log indigatire names of any individuals inspecting the
source code and dates and timemspection, and the namesanfy individuals to whom paper
copies of portions asource code are provided.

(d) The Receiving Party may request paper copies of limited portions of source ¢
that are reasonably necessary for the preparation of court filings, pleadings, expert reports,
other papers, or for deposition or trial, butlshat request paper copies for the purposes of
reviewing the source code other than electroniaalget forth in paragraph (c) in the first

instance. The Producing Party Blpmovide all such source code paper form including bates

141t may be appropriate underrt#n circumstances to allowddse Counsel access to derivativaterials inaiding ""HIGHLY
CONFIDENTIAL - SOURCE CODE™ iformation, such as exhibits motions or expert reports,

15 Alternative: Any source code produced in discovery shall be maaléahte for inspection in a format through which it could
be reasonably reviewedi@ searched during normal business hours or otheraftyiagreeable times at a location that is
reasonably convenient for the Receiving Party and any expertsoio the source code may beaosed. This alternative may
be appropriate if the Producing Party and/or its counsel are located in a different jurisdiction than counsel and/or ¢xerts f
Receiving Party.

181t may be appropriate under a#rt circumstances to require the ReceivingyP@arkeep a paper log indicating the names of
any individuals inspecting the source code and dates and tirmespe€tion, and the names of any individuals to whom paper
copies of portions of source code are provided.

STIPULATED PROTECTIVE ORDER 15
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numbers and the label "HIGHLY CONFIDEMNAL - SOURCE CODE." The Producing Party
may challenge the amount of source code requésteard copy form ptsuant to the dispute
resolution procedure and timefrasnget forth in Paragraph 6 wkéy the Producing Party is the
"Challenging Party" and the Receiving Party is tBesignating Party" for purposes of dispute
resolution.

(e) The Receiving Party shall maintain a relcof any individual who has inspected
any portion of the source codeadlectronic or paper form. The Receiving Party shall maintain
paper copies of any printed pontis of the source code inecsired, locked area. The Receiving
Party shall not create any electronic or other iesagf the paper copiesd shall not convert any
of the information contained in the paper copnts any electronic format. The Receiving Party
shall only make additional paper copies if saddlitional copies are (1) necessary to prepare
court filings, pleadings, or oth@apers (including a testifyirexpert's expert report), (2)
necessary for deposition, or (3) otherwise necgdgsathe preparation of its case. Any paper
copies used during a depositioraliibe retrieved by the Produciiarty at the end of each day
and must not be given to offlevith a court reporter or amyther unauthorized individual. The
Receiving Party must provide notice to iducing Party beforacluding "HIGHLY
CONFIDENTIAL — SOURCE CODE" information ia court filing, pleading, or expert repoft.

10. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with a subpoena or a totder issued in othditigation that compels
disclosure of any information or items dgsated in this action as "CONFIDENTIAL" or
"HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY" or "HIGHLY CONFIDENTIAL
— SOURCE CODE" that Party must:

(a) promptly notify in writing the Designaty Party. Such notification shall include a

copy of the subpoer@ court order;

1 The nature of the source code at issue in a particular case may warrant additional protections or restrictions, For examy
may be appropriate under certaircumstances to require the Receiving Partyrtivide notice to the Producing Party before
including "HIGHLY CONFIDENTIAL — SOURCE CODE" information in a courtlifig, pleading, or expert report.
STIPULATED PROTECTIVE ORDER 16
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(b) promptly notify in writingthe party who caused the subpoenarder to issue in the
other litigation that some or all of the mategalered by the subpoena oder is subject to this
Protective Order. Such notificati shall include a copy of thigigulated Protective Order; and

(c) cooperate with respect to all reasorgirocedures sought to be pursued by the
Designating Party whose Protettelaterial may be affectef.

If the Designating Party timely seeks a pative order, the Party served with the
subpoena or court order shall not produeg iaformation designated in this action as
"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL — ATTORNEYS'EYES ONLY" or
"HIGHLY CONFIDENTIAL — SOURCE CODE" bfare a determination by the court from
which the subpoena or order issued, unles$trty has obtained the Designating Party's
permission. The Designating Party shall beabtlrelen and expense sfeking protection in
that court of its confidential material — and nathin these provisions should be construed as
authorizing or encouraging a Redeag Party in this action to sobey a lawful directive from

another court.

11. A NON-PARTY'S PROTECTED MATERIA L SOUGHT TO BE PRODUCED IN
THIS LITIGATION

(@) The terms of this Order are applicatdenformation produced by a Non-Party in
this action and designated as "CONENTIAL" or "HIGHLY CONFIDENTIAL —
ATTORNEYS' EYES ONLY" or "HIGHLY CONFIDENTIAL — SOURCE CODE". Such
information produced by Non-Parties in connactwith this litigation is protected by the
remedies and relief provided by this OrdertiNiog in these provisionshould be construed as
prohibiting a Non-Party fromegking additional protections.

(b) In the event that a Pwiis required, by a valid discovery request, to produce a
Non-Party's confidential informatn in its possession, and the Rastsubject to an agreement

with the Non-Party not to produce the Non-Party's confidentiatrimdton, then the Party shall:

18 The purpose of imposing these duties is to alert the intengaités to the existence of this Protective Order and todatifer
Designating Party in this case an opportunity to try to prieconfidentiality interests ithe court from which the subgoa or
order issued.

STIPULATED PROTECTIVE ORDER 17
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1. promptly notify in writing the Reqeéng Party and the Non-Party that
some or all of the information requestedubject to a confidentialitagreement with a Non-

Party;

2. promptly provide the Non-Party with a copy of the Stipulated Protective

Order in this litigation, the relemadiscovery request(s), andemsonably specific description of
the information requested; and

3. make the information requested #afalie for inspection by the Non-Party.

(©) If the Non-Party fails tobject or seek a protective order from this court within 1

days of receiving the notice and accompanying information, the Receiving Party may produ

the Non-Party's confidential information responsive to the discovery request. If the Non-Par]

timely seeks a protective order, the ReceivingyPshall not produce any information in its

possession or control that is subject to the confidentiality agreement with the Non-Party bef

determination by the coutf.Absent a court order to the ceaty, the Non-Party shall bear the

burden and expense of seeking protectiathis court of itProtected Material.

12. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by dvartence or otherwise, it has disclosed
Protected Material to any personin any circumstance not &atrized under this Stipulated
Protective Order, the Receivifgarty must immediately (a) notify in writing the Designating
Party of the unauthorized disclossiréb) use its best efforts tanieve all unauthorized copies of
the Protected Material, (c) inform the persomersons to whom unauthorized disclosures wery¢
made of all the terms of this Order, andr@hjuest such person persons to execute the

"Acknowledgment and Agreement to Be Boutittit is attached heto as Exhibit A.

13. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notice to Reogi Parties that certain inadvertently

produced material is subjectacclaim of privilege or other ptection, the obligtions of the

19 The purpose of this provision is to alert the interested patithe existence of confideaity rights of a Non-Party ant
afford the Non-Party an opportunity to protéstconfidentiality interests in this court.
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Receiving Parties are those set forth idd¥al Rule of CivilProcedure 26(b)(5)(BY. This
provision is not intended to mddiwhatever procedure may betablished in an e-discovery
order that provides for productievithout prior privilege reviewPursuant to Federal Rule of
Evidence 502(d) and (e), insofarthe parties reach an agreementtaneffect of disclosure of a
communication or information covered by tgorney-client privilege or work product
protection, the parties may incorporate theneagient in the stipulated protective order

submitted to the court.

14. MISCELLANEOUS

14.1 Right to Further ReliefNothing in this Order abridges the right of any person tg

seek its modification by the court in the future.

14.2 Right to Assert Other ObjectionBy stipulating to the entry of this Protective

Order no Party waives any rightotherwise would have to objetct disclosing or producing any
information or item on any ground not addressetthim Stipulated Protective Order. Similarly,
no Party waives any right to object on any gitmuse in evidence of any of the material
covered by this Protective Order.

14.3Export Control Disclosure of Protected Matergthall be subject to all applicable
laws and regulations relating tcetlexport of technical data contad in such Protected Material,
including the release of such technical data tadarpersons or nationals the United States or
elsewhere. The Producing Party shall be responsible for identifying any such controlled tec
data, and the Receiving Party shall taleasures necessary to ensure compliance.

14.4 Filing Protected MateriaM/ithout written permissiofrom the Designating Party

or a court order securedter appropriate notice to all interedtpersons, a Party may not file in
the public record in this actiaany Protected Material. A Partyaihseeks to file under seal any

Protected Material must comply with Ciibcal Rule 79-5 and Gerad Order 62. Protected

20 Alternative: The parties may agree that the recipient of an irsetvieproduction may not "'sequester™ or in any way use the
document(s) pending resolution of a challenge to the claim of privilege or other protection to the extent it would be otherw
allowed by Federal Rule of Civil Procedure 26(b)(5)(Baaended in 2006. This coulitlude a restriction against
"presenting™ the document(s) to the court to challenge tlégge claim as may otherwide allowed under Rule 26(b)(5)(B)
subject to ethical obligations.

An alternate provision could state: ""If infoation is produced in discovery that igogect to a claim of privilege or of pextion

as trial-preparation material, the party making the claim may notify any party that received the information of the ckam ang
basis for it. After being notified party must promptly return or destroy fipecified information and any copies it has aray

not sequester, use or disclose the infaimnauntil the claim is resolved. This incles a restriction against presenting the
information to the court for determination of the claim.""

STIPULATED PROTECTIVE ORDER 19
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Material may only be filed under seal pursuara turt order authotiizg the sealing of the

specific Protected Material atsue. Pursuant to Civil Local Rule 79-5 and General Order 62,

8%

sealing order will issue only uporrequest establishing that theoRrcted Material at issue is
privileged, protectable as a trade secret, bemtise entitled to protéon under the law. If a
Receiving Party's request to file Protected Material under seal putsu@intl Local Rule 79-
5(d) and General Order 62 is denied by the ctlety the Receiving Partyay file the Protected
Material in the public record pursuant to Civildad Rule 79-5(e)(2) unless otherwise instructed

by the court.

15.EINAL DISPOSITION

Within 60 days after the final dispositionthis action, as dmed in paragraph 4,
each Receiving Party must return all Protectedelal to the Producing Party or destroy such
material. As used in this subdivision, "all Rroted Material" includes all copies, abstracts,
compilations, summaries, and any other forregtoducing or capturingny of the Protected
Material. Whether the Protectéthterial is returned or destyed, the Receiving Party must

submit a written certification tthe Producing Party (and, if nottlsame person or entity, to the

Designating Party) by the 60-dayad#ine that (1) identifies (by category, where appropriate) g4
the Protected Material that was returned orrdgstd and (2) affirms that the Receiving Party has
not retained any copies, abstsgatompilations, summaries amaother format reproducing or
capturing any of the Protected Maal. Notwithstanding this prision, Counsel are entitled to
retain an archival copy of all pleadings, motiopgs, trial, deposition,ra hearing transcripts,
legal memoranda, correspondence, deposition &iexhibits, expert reports, attorney work
product, and consultant and expert work prodexgn if such mateals contain Protected
Material. Any such archival copies that contairconstitute Protected Material remain subject {o
this Protective Order as detth in Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: April 18, 2014 /sl John W. Carpenter
JOHN W. CARPENTER (Cal. Bar No. 221708)
829 Baronne Street
New Orleans, LA 70113
Telephone: (504) 581-9311

STIPULATED PROTECTIVE ORDER 20
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Cell Phone: (415) 577-0698
Fax: (866) 410-6248
Email: john@jwcarpenterlaw.com

Attorneys for Plaintiff
Albert John Freeman

DATED: April 18, 2014 /s/ David H.S. Commins
David H.S. Commins (CSBN 124205)
Kit L. Knudsen (CSBN 154714)
COMMINS & KNUDSEN, P.C.
400 Montgomery Street, Suite 200
San Francisco, CA 94104
Telephone (415) 391-6490
Fax (415) 391-6493
david@commins.com
kit@commins.com

Attorneys for Defendant Delta Air Lines, Inc

PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED: April 21,2014 ﬁa : :

Jeffrey S. White
United States District Judge

STIPULATED PROTECTIVE ORDER 21
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], desnle under penalty of perjury that | have read in its entirety and
understand the Stipulated Protecteler that was issued by theitéual States District Court for
the Northern Districof California on [date] in the case Alfbert John Freeman v. Delta Air
Lines, Inc., Case No. C 13-04179 (JSW). | agree to dgnyith and to be bound by all the terms
of this Stipulated Protectiv®@rder and | understand and acknowledge that failure to so compl
could expose me to sanctions and punishmeneim#iture of contempt. | solemnly promise tha
| will not disclose in any manner any informationitem that is subject to this Stipulated
Protective Order to any personaottity except in strict compli@e with the provisions of this
Order.

| further agree to submit to the jurisdictiohthe United States District Court for the
Northern District of California for the purp@®f enforcing the terms of this Stipulated
Protective Order, even if such enforcementpealings occur after temation of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephone

number] as my California agent for servicegpobcess in connection with this action or any

proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:
[printed name]

Signature:
[signature]

STIPULATED PROTECTIVE ORDER 22
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ATTESTATION

I, John W. Carpenter, am the ECF User whosatification and passwordebeing used to file
this Stipulation Requesting a Protective Ordehnereby attest th&avid H.S. Commins has
concurred in this filing.

/sl John W. Carpenter
John W. Carpenter

CERTIFICATE OF SERVICE

| hereby certify that on this 19th day of Ap2iQ14, | will electronically file the foregoing

STIPULATED PROTECTIVE ORDER FOR LITIGATION INVOLVING PATENTS,
HIGHLY SENSITIVE CONFIDENTIAL IN FORMATION AND/OR TRADE SECRETS

with the Clerk of the Court using the CM/EG¥stem, which will then send a Notification of
Filing (NEF) to counsel for pintiff at the address below:

David H.S. Commins at david@commins.com
Kit L. Knudsen at kit@commins.com

Stephen F. Roth at SRoth@Idlkm.com
Alexander Solo at ASolo@Idlkm.com

/sl John W. Carpenter
John W. Carpenter

STIPULATED PROTECTIVE ORDER 23
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