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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

LINDA WOO, Case No. 13-cv-4195 JSW

Petitioner,

ORDER DENYING PETITION FOR
V. WRIT OF HABEAS CORPUS

DEBORAH K. JOHNSON, Warden of the
Central California Women's Facility,

Respondent.

INTRODUCTION
Petitioner Linda Woo, a state prisoner, hagifdehabeas corpus ge&in pursuant to 28
U.S.C. section 2254 challenging the constitutionatita of her state conetion due to the jury
instructions given at the séyphase of her trial. O@ctober 25, 2013, the Court ordered
Respondent to show cause as to why theipetshould not be graed. On March 18, 2014,
Respondent filed an answer requasgthat the Court deny the peatin for writ of habeas corpus
on the merits. On June 19, 2014, Woo filed a tises@r opposition to Respondent’s answer. Fo
the reasons set out below, the petition is DENIED.
BACKGROUND
At the beginning of the sanity phase trile trial court preinstructed the jury with
CALCRIM No. 3450, which permits a finding of insgnivhere the defendant is unable to “know
or understand” the difference betweamoral right and wrong. At éhclose of evidence, the trial
court instead instructed the jungth CALJIC No. 4.00, which is the earlier version of the standg
instructions that estéibh a finding of insanity where the f@@adant is unable to “distinguish”

moral right from wrong. Woo argues that these two standards are substantively different bec
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the “distinguish” language of CALJIC No. 4.0Quates to the “knowing” element but lacks the
deeper appreciation that the term “understand” of CALCRIM 3450 requires. However, the
California Supreme Court has found that CALJIG. M.00 “correctly and ad@ately explains the
applicable law.” See People v. Jablonsii7 Cal. 4th 774, 831 (2008 eople v. Kellyl Cal. 4th
495, 535 (1992)People v. Coddingtqr23 Cal. 4th 529, 608 (1990). Woo seeks to distinguish
these cases by establishing that nohthe holdings address the siiedssue raised regarding the
semantic differences between CALJIC No. 4.00 and CALCRIM 3450.

The California Court of Appeakjected Woo’s premise that California’s insanity law
requires this deeper level appreciation and furthermore foadi no significant difference between
an inability to “distinguish” right from wrong and an inability to “know and understand” right
from wrong. A state court’s interetation of state law, inclugg one announced on direct appeal
of the challenged conviction binds a felecourt sitting in habeas corpuBradshaw v. Richey
546 U.S. 74, 76 (2005). To the extent Woaltdnges the propriety of CALJIC No. 4.00 under
state law, Woo’s claim does not warrant hesbeelief because this Court is bound by state’s
interpretation of its own lawld. Because the state court is fimal arbiter of what is required
under California law and has condkd here that the jury institions given correctly conveyed
the requirements of the insanity defense, @uosirt is bound by the statewt’s interpretation of
the adequacy of state law.

A. Procedural Background.

Woo was charged with the following: murdsgrher three-year-oldaughter; attempted
murder of her four-and-a-half year old son; a special allegation that she committed the offeng
willfully, deliberately, and with premeditation; amgdsault on a child less than eight years of age
by means of force likely to cause great bodily ipjuFollowing a jury trial, Woo was convicted
of murder and attempted murdeith the special allegation found b@ true. Jurors could not
agree on the verdict for the third count anda assult, the trial court declared a mistrial.

After the sanity phase and following deliberagpthe jury returned verdict finding Woo
sane as to both counts of conviction andrétated special allegation. On November 24, 2009,

the trial court sentenced Woo t@t prison to serve concurrenhtnces of twentjive years to
2
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life and life in prison, both witlthe possibility of parole.

On March 23, 2012, the California Court of Agagp affirmed the judgment of conviction.
(Pet. Ex. A.) On June 13, 2012, the Californigp@me Court denied the petition for review.
(Pet. Ex. B.) This federal peon was filed on September 10, 2013.

B. Factual Background.

Woo was convicted by a jury of murder aattempted murder with a special allegation
that she committed the offense willfully, deliberately, and with premeditation, and assault on
child less than eight years of age by means akftikely to cause great bodily injury. The jury
found that Woo was legally sane a¢ tiime of commission the crimes.

The facts underlying the charged offensecamél by the Court of Agal of the State of

California are set forth as follows:

Woo married Galvin Murphy in 1993. They had a son, C., born in
September 2001, and a daughter, Olive Murphy, born on January 8,
2003. They owned a house in Saartaisco and a vacation home in
Miwok. Gavin worked as an engineer and Woo worked as a rate
analyst for PG&E. Woo begaworking for PG&E in 1995,
continued working there patime after C. was born, and
volunteered at the nursery schooek tbhildren attended. In early
2005, Woo told Galvin that she wadta divorce. At the time she
was involved in a lovefair with Eric Embry.

Embry was a photographer who nvgbo in November 2000, when

he traveled to San Francisdoom his home in Tennessee to
participate in a photo shoot at BE. One night during the week-
long photo shoot they had sex eammotel. Embry gave Woo a
mailing address in Tennessesnd she tracked down his phone
number and email address. SHepboned him, and sent him letters
and emails. She and Embry had sex again when he returned to San
Francisco for a visit in July 2002. In December 2003, Embry moved
to San Francisco to be close tos sister and to further his
photography career. When he told Woo about the move, she said,
“Oh, no” “I wish you wouldn't do that,” because she felt her
attraction to him would jeopardize the marriage.

Embry testified that he and Woo carried on their affair throughout
2004. They called and emaileghch other every day and got
together for two or three hours,réle to five days a week. By
February 2004 they were “madly in love.” They knew the affair was
wrong but did not have the will to end it. In early 2005, Embry felt
that the affair had “obviously gorteo far” when he learned that
Woo and Gavin were getting dineed. He had no intention of
marrying Woo, and had made clearher at the beginning of the
affair that he did not want to @eparent. Embry broke off the affair

in March 2005.
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That month, Woo began therapytlwpsychologist Daryl Goldman,
and continued seeing Goldman until she attempted suicide. Woo
told Goldman that Embry was refusing to see her and that she was
contemplating suicide. She felt closer to Embry than she had to any
other person in her life. Shmould not stop driving by his home
after the break up. She guesseddbae for his voice mail, and was
ashamed because she could not Bstening to his messages. Woo
reported loss of weight, insomnia, fatigue, and difficulty
concentrating. Goldman diagnosed her with Major Depressive
Disorder (MDD), single episode, aderate, and referred her to a
psychiatrist who prescribed eéhmedication Lexapro, which she
stopped taking after five mdm. By May 3, 2005, Goldman
believed that Woo’s depression was resolving.

Embry testified that after a chem encounter in early May, he and
Woo resumed seeing each otherledore. Goldman noted that
Woo’s mood improved over the suramafter she started seeing
Embry again. Gavin moved out ¥foo’s home in June, and started
dating Leila Easa in July. Embry testified that Woo’s “attitude”
during this time “was that her mé&ge was over ansb | could be a
legitimate part of her life.” BuEmbry told her that they had no
long-term future and he did not wmiatheir affairto be publicly
revealed. Woo told Goldman that Embry was “very push-pull. That
he would resist spending time witler, getting closeand then they
would spend incredible time together.” Goldman said that Woo’s
moods and suicidal ideations fluated with theseycles. Goldman
likened Embry to a slot machin&oo could not walk away from
because he sometimes provided the deep emotion that was missing
in her marriage.

Goldman testified that, except forbaief period of improvement in
January 2006, Woo’s depressionragned after September 2005.
At Olive’s birthday party in January, Gavin told Woo that he
suspected she had been having an affair. Goldman said that Woo
“had more hope through parts @nuary once everything was out
about [Embry]. But then it was clear by the end of January that it
was not making a difference withim].” Embry called Woo on
March 1, 2006, intending to break wpth her and never speak to
her again. She flooded him wittalls for a week, at one point
calling his cell phone 40 times in a row, begging him not to abandon
her. Embry did not answer the calls.

In Goldman’s opinion, Woo was then suffering from MDD. Her
depression was so severe thidwroughout the month of March,
Goldman considered having rhénvoluntarily committed under
Welfare and Institutions Code 5150adanger to herself. Goldman
believed Woo when she said that she would not commit suicide
because doing so would hurt C. alive, but she was sufficiently
concerned about the risk of swie that she urged Woo to have
people around her when she was with her children. Goldman
believed Woo when she said thdldten “were the purpose in her
life,” and she would not do anythirtg harm them. Woo looked and
sounded terrible when Goldman last saw her on March 23, but Woo
insisted that she was okay when they last spoke on the phone on
March 28.
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Gavin testified that Woo “adoreddbe kids,” and that he could not
imagine her hurting them. Embrystéied under cross-examination
that, prior to March 29, 2006, Woovex mentioned to him any plan
to harm her children. Ifact, he thought she lived for her kids, and
even when everything was cruhmg around her, her priority was
always her kids. Clark testified that no one worried about the
children when Woo talked aboutiside in March. Woo told Chao,
her friend, that the “two thgs that are stopping me from
committing suicide [are] [C.] and Olive.”

Woo told Goldman that she wasnoerned that Gavin'’s girlfriend,
Easa, would take over her role the children’s mother. Velarde
thought that Woo “was concernedbout [Easa] and Gavin taking
over some parenting duties that [Woo] was doing. [Woo] wanted to
be the sole, . . . important pardatthe children.” Velarde thought
Easa “was great with the kidsahd that “it would be helpful [to
have another person to help outh the parenting . . . but [Woo]
didn’t see it that way.” Woo vga“concerned about anyone having
influence on her children” as a mother. She had always referred to
the children as “my kid% not “our kids.” She wanted to be in
control of the children and worrieabout losing that control.

Woo stopped by Embry’s home on March 18 on the way to the
fundraiser where she met Easa. whes angry when he saw her and
told her that she could not conme She apologized for coming over
uninvited and left. Woo was “extremely despondent” when Silva
saw her the next day. Silva testifithat Woo did not “smile[] at all
that day. She was having a hard time focusing on the kids. . . Her
body was slumped. She was nervous.” David Wolber, a computer
science professor who examinee tiard drive of Woo’s computer,
testified that by this point Woo was researching how to commit
suicide on the intest under topics suclas “suicide carbon
monoxide” and “[ijndoor usef charcoal grill.”

Gavin and Chao went to Woolsome on March 20 and tried to
persuade her to checkrielf into a hospital. Gavin told her that she
could not kill herself because of the pain it would cause their
children. In an interview after tretempted suicide, Woo said that
she agreed with Gavin when hsaid that her suicide “would
absolutely ruin [the children’s] lives,” and “then it dawned on me
that | could take them with mand that would spare them pain.”

Around March 21 or 22, Woo resumed calling Embry, saying that
she was not doing welhd asking for help. She told him in a March
23 email that he was the only onbavcould help her, and added: “I
realize it is emotional blackmail ...but it is the plain truth from
where | am right now.” Embry called her back on March 24
because she started mentioning suicide. He told her that if she was
serious, he would call Gavin andrhs&sters to get her help. She
replied, “Don’t call them. I'm not. .. They will take my children
away.” When she told Embry she was not serious about committing
suicide, he got angry and toldrheot to call him anymore. He
thought that Woo’s talk of suicedwas “the next installment in
however it was that she was going to keep me around.”
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Embry spoke to Woo on March 28nd told her he would call her
that night. After leaving work higied to send her a text message to
let her know he could not make the call, but later discovered that the
message had not gone through. Around 10:00 p.m. he retrieved an
email from Woo that said: “know that you are gone because you
didn’t call tonight and that’s okayl know that you are leaving and

it's okay.” He thought “se ha[d] finally let go.” Woo called Gavin

at 12:34 a.m. on March 29, and left a message that said, “Gavin, I'm
just up feeling very sentimental or confused. Goodbye.” He
considered the message as a hapsgign that the anger Woo had
been directing toward him was lessening.

The night of March 28, Embry parked his car on the street near his
house. When he got up to go to work the next morning, his car was
gone and Woo'’s car was parked in its place. Woo had a key to
Embry’s car and he though she must have taken it. He called a co-
worker for a ride to work and hable driver stop atWoo’s home so

he could confirm that she had his car. When they got to her house,
Embry opened a mail slot to thergge and saw his car inside.
Given what had transpired wittWoo, he feared that the engine
would be running, but it was not.

Embry entered the house through a back bedroom door, went to the
garage, and found Woo, C., andiv@l lying on the lowered back
seat of the car. When he opertbd rear driver's side door, Woo
and C. stirred, and made noises athdy were starting to wake up.
He did not smell anything unusualtine garage andid not look in

the front of the seat. He did not wake Woo and take his car back
because he did not want to fight wittioo in front of C. He was not
worried about Woo committing suicide in the presence of her
children, and thought she was puadji a stunt in order to prolong
their relationship. He spent two three minutes at the house and
went to work.

Woo was scheduled to work #te nursery school at 1:00 that
afternoon, and the school called Gawat 1:15 when she and the
children did not appear. After @a called Woo’s home and got no
answer, he called Kauth and asKath to check on the situation.
Kauth and Velarde went to Woo’s house and found her and the
children in the car in the garaged hibachi grill with burned out
coals was on the passenger sid¢heffront seat. Woo and C. were
alive, but Olive had diettom carbon monoxide poisoning.

Woo left the following note, dated March 23, for Embry on the
dashboard of the car: “Thank you for trying to stop me. The only
thing you could have said was that you'd be there for me and love
me and help me through every stdghe way, but that would have
been a lie and you cadii’t do it, | know. Btiyou tried and | think
you tried more than anyone else.e@ly, | am not thinking straight.
Everyone will think I'm a monsterBut understand that | know that
losing their mother would be mothan two children of their ages
could handle and I don’t want themgdo through that awful pain. It
would ruin their lives foreverrad | don’t know what would become
of them. They would have terriblees. It was a choice between
their pain and everyone else’s paifim sorry, but | had to choose
them. It may be a really fucked way of thinking, but that is what
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| was thinking. | know the pain and awfulness this will cause
everyone, especially Gavin and my meath | am very sorry for that.

| really do feel like | cannot go onitl this life. | said a lot of
things to you last nigho | don’'t need to say them all again. | do
this knowing you love me, so thank you. These last hours are very
scary for me and | feel veryaile but | think of you last night
holding me and | feel better. | wia like very much if you would
sing at my memorial service thareght be for me and my kids.”

Woo left the following note in her tdhen for Gavin: “I am sorry for
your pain and your suffering, andlso for my mother's and
everyone else’s. In the end,Hase the children oveall of you. |
cannot let them go through the painosing me and then struggling
to live a normal life knowing theimother killed herself and left
them. It's too much for theml know | am being selfish. | don’t
know how to function anymore.l love my children more than
anything. And you know | don't believe in God. | know you and
everyone will think I am a monsterl am robbing them of their
lives, yes, but | am also saving thémm so much sorrow and grief.

| am so sorry. Oh, Gavin, | know you will miss them every day for
the rest of your life. I'm not gog to ask you to forgive me because
| don’t deserve it. | know Leila and your mother will help you get
through . . . this. | am ssorry this is happening.”

Velarde called 9-1-1 and Woo weesken to San Francisco General
Hospital, where she spent over twwmnths in the jail psychiatric
ward. She was treated during s¢ay by Dr. Gilbert Villela, who
described her as “probably one tife most severely depressed
patients | have encountered in my clinical experience.” She was
placed on a suicide watch for lomgéan any other patient Villela
could recall. Woo was describea the hospital's exit report as
suffering from MDD (the Axis I, primary diagnosis) and having
narcissistic traits (Axis Il).

Expert Opinions.

Six expert witnesses testified in the case: three retained by the
defense - psychiatrists StepheHall and Jeffrey Gould, and
psychologist Patricia Perez-Arcéyvo appointed by the court -
psychiatrists Roland Levy and DdvKessler; and one retained by
the prosecution - psychiatrist David Kan. They all essentially
agreed that Woo was suffering from MDD in March 2006. Kan
testified that Woo suffered dm “Depressive Disorder, Not
Otherwise Specified,” and exhibitenarcissistic and borderline
traits, but conceded that she displayed the symptoms for a “Major
Depressive Episode,” and that “tbefinition of [MDD] is having a
Major Depressive Episode.”

The experts also agreed that Woalerstood the nature and quality
of her acts and that killing her children was legally wrong. She
understood what she was doing, ani lkeehind a note saying that
she wanted the suicide to succéedause she would rather die than
go to prison. The experts had divergent views of whether Woo
understood that killing her chilen was also morally wrong.
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Hall testified that Woo’s thinkig was severely distorted by her
MDD. MDD creates “an overridg pessimism” that can produce
poor judgment. The distortions Woo’s case included her belief
that her children would be better off dead than having to live
without her after her suicide, wiided Woo to believe that killing
the children was “morally right.”Her thinking was also distorted
insofar as she saw no hope fomeaningful life without Embry,
which caused her mood to fluctuatéhwhis availabilty. Woo told
Hall that she would not have gotieough with the sgide if Embry

had shown up that night. She knéwvat killing the children would
hurt many people, and that killing in general was condemned by
society. But knowing that peopigould condemn her actions did
not mean she appreciated that &etions were morally wrong.

Gould offered three perspectives whether Woo believed what she
was doing was morally right. FtrsGould considexd whether Woo
understood “the moral values sbciety,” and knew that others
would disapprove of her actionsGould believed Woo was aware
that she was “behaving in ways that were incongruous with our
society’s . . . moral standard,” and “knew that others would
disapprove and would beurt by this . . . .”

Second, Gould explored wheth&voo believed that killing her

children was necessary to protéieeém from pain. Gould thought
Woo had acted, consistent withéigerally accepted standards of
moral obligation,” to protect hechildren from suffering. Gould

rejected other possible motives #Woo0'’s action, such as preventing
Easa from parenting the childrena desire to hurt Embry.

Third, Gould addressed whether Woelieved that another “morally
upstanding person,” knowing what dtreew at the time, would have
taken the same actions. His answes “yes.” Gould interviewed
Woo over the course of 18 hoursjail, and at one point they had
the following exchange: “[Q.] Do yo. . . think if someone else was

in your exact position there, anoth@erson feeling your depression
leading up to this and your suicidal feeling and your thoughts about
your kids, if someone else was your situation would they have
done the same thing.” [A.] YealiQ.] Why? [A.] Because it was
just the only option in that pladgiat | was. It was such a dark
place. It was just the only thinkossible to do. [Q.] Suicide or
suicide with the children? . . . [A.] Suicide for me and as a result
with the kids, because of my love for them.”

The other defense expert, Perexéyradministered intelligence and
personality tests to Woo. Perérce found that Woo “function[ed]

at a very high level cognitively,” better than 92 percent of the
population. Although Woo’s performae was at least average on
all tests, the tests showed tlsdte could not function well under
emotional stress. Perez-Arce’s specialty is child development, and
she recounted facets of Woo’sildhood that contributed to making
her “an active outwardly directedjut inwardly bnely, person. She
agreed with Hall that Woo'’s ithking was distorted by MDD, and
testified that Woo was “out of tobawith reality” when she decided
to kill her children. The MDD and the distorted thinking it produced
was “the main factor in [Woo0] believing that . . . killing her children
along with herself would be an tacof protection and love.” But

8
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Perez-Arce wrote in mereport: “The intensityof this new type of
love [for Embry] trumped her seffrotective and family protective
tendencies.”

Court-appointed expettevy testified that Woo “decided that if she
couldn’t have [Embry], she was ggito kill herself.” Woo “didn’t
really want to die, but if she couldn’t have him, then there was
nothing left and she had to die.” keote in his report that “[d]ue

to her severe depression, she cooethherself it was actually in the
best interest of the children forettm to die and not have to face life
knowing that their mother was sidal.” In Levy’'s view, Wo0’s
“problem in relationship to the ddren . . . was twofold: One she
didn’t want them to suffer withodter. And the dter was she didn’t
want them to go on without her where they might end up in a new
family and a new mother.” When Levy was asked whether Woo
was aware that her actions were morally wrong, he answered that
she was “aware of that in terms siciety at large, not in terms of
her own belief.” Woo “convincedherself’ that it was in the
children’s best interest “for thero die and not face life without
their mother.”

Court-appointed expert Kessléwund that MDD distorted Woo0's
thinking into a belief that killindher children was #hright thing to

do to save them from the paikle nevertheless opined that she was
capable of distinguishing moraght from wrong at the time of her
attempted suicide.

Prosecution expert Kan opinedathWoo knew that killing the
children was morally wrong, and that she was legally sane when the
crimes occurred. Kan believed th&bo’s behavior was driven less

by her depressive disorder than by harcissistic traits, such as her
belief that she was the only onéhevcould adequately parent her
children, and her borderline traits, such as her extreme sensitivity to
rejection. Kan pointed to whdite called the “highly contingent”
nature of the suicide attempt,.j.éhat Woo would not have tried to

kill the children if Embry “had teen her back or had tried to stop
her.” In Kan’s experience, MDD could not typically be alleviated
by renewal of a single relationship.

Kan thought that while Woo personaltglieved that it was morally
correct to kill her children, she darstood that the killing would
violate “generally accepted standards of moral wrongfulness.”
Support for this conclusion incled her suicide note to Embry,
where she wrote: “I know the paand awfulness this will cause
everyone, especially Gavin and my nmeath | am very sorry for that.

| really do feel like I cannot go onith this life. It is completely
selfish, I know.”

People v. WooNo. A127153, 2012 WL 1015254, at *1-84ICCt. App. Mar. 23, 2012).

C. Jury Instructions on the I nsanity Defense.

Woo contends it was error for the trial courtristruct the jury at the sanity phase with

CALJIC No. 4.00 instead of CALCRIM No. 3450 he findings of the Court of Appeal are




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

summarized below as follows:

Prior to trial, both sides proposedyunstructions that included the
CALCRIM No. 3450 instruction on #hinsanity defense, which, at

the time, stated in relevant part. “The defendant was legally insane
if: 1. When she committed the crimes, she had a mental disease or
defect; and 2. Because of that disease or defect, she did not know or
understand the natur@nd quality of her d@cor did not know or
understand that the act was morallylegally wrong.” (CALCRIM

No. 3450 (Spring 2008 ed.).) The cbturnished this instruction to

the jury at the outset of the sanity phase trial.

When the insanity defense instructions were initially discussed, the
prosecution requested that CALCRIM No. 3450 be supplemented
with the following special instrdion: “Morally wrong’ as used in

this instruction means the violah of generally accepted moral
standards and not those peculiar to the accused.” The prosecution
also suggested that the CALJIC 4.00 instruction on the insanity
defense might be more “accuraemplete” than CALCRIM No.
3450. The defense argued that CALCRIM No. 3450 required no
elaboration and objected to theogecution’s special instruction.
The defense filed proposed special instructions to be furnished if the
prosecution’s special instruction was given.

When the courts and the pastisubsequently conferred on the
instructions, the defense objedt to CALJIC No. 4.00, and
contended that CALCRIM No. 3450 should be given without further
special instructions. The court indicated that it was inclined to
furnish CALJIC No. 4.00 supplemtd with additional language
rather than CALCRIM No. 3450. ‘Ehcourt said it was continuing
to work on the issues and itetl the parties to submit further
instructions they beliead were appropriate.

The parties submitted emails to the court setting forth their
positions. The prosecution proposed a special instruction stating:
“For the purposes of this instrion, morality is not simply the
individual's belief on what condud$ or is not good. It requires a
sincerely held belief grounded ogenerally accepted ethical or
moral principles derived from agxternal source.Moral obligation

in the context of the insanity defense means generally accepted
moral standards and not those standards set by the Court.”

The defense proposed the followingesjal instruction: “The wrong
contemplated by the two-party sanity test refers to both the legal
wrong and the moral wrong. If tlaefendant appreciates that her
act is criminal and legally wrong but does not think it is morally
wrong, she may still be criminally insane. The morality referred to
in this instruction requires aincerely held belief grounded in
generally accepted ethical or mopainciples. Analysis of whether

a defendant knew an act was morailyht or wrong or the sanity
determination focuses on the defemid®abeliefs and motivations for
committing the act not bysic, presumably, the act] itself. [{] The
acts of murder and attempted merdare recognized as not being
generally accepted moral acts, waver, it is the beliefs and
motivations of the defendant aswiny she committed the acts that

10
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must accord with generally aguted moral standards and sid

must be considered as to whetdefendant considers her act to be
morally wrong. [] Moral obligatin in the context of insanity
defense means generally accepted moral standards and not
individual standards set by the defendant.

The trial court decided to instrutite jury pursuant to CALJIC No.
4.00 as follows: “A person is legally insane when by reason of
mental disease or defect, sheswacapable at the time of the
commission of the crime of on& the following: 1. Knowing the
nature and quality of her act; @ Understanding the nature and
quality of her act; or 3. Distingsihing what is legally right from
what is legally wrong; or 4. Distguishing what is morally right
from what is morally wrong.” The court gave the following
additional instruction, which ppears in CALJIC No. 4.00 in
brackets: “Conduct that is morallyrong is conduct that violates
generally accepted standards or moral obligation. Legal
wrongfulness and moral wrongfulnes® afften equivalent but that

is not always the case.” The court also furnished the following
special instruction: “The wrongontemplated by the two-part
insanity test refers to bothdHegal wrong and moral wrong. Moral
obligation in the context of the insanity defense means generally
accepted moral standards and not those standards peculiar to the
defendant. The morality referred bo this instruction requires a
sincerely held belief grounded inrggrally accepted ethical or moral
principles derived from an external source.”

Id. at *8-9.
JURISDICTION AND VENUE

Woo claims violations of # Constitution of the United &es and has exhausted alll
remedies available to her in state court. Adewly, this Court has $ject matter jurisdiction
over her habeas action for religider 28 U.S.C. section 2254(d), @his Court finds this petition
timely. See28 U.S.C. § 2254(dBowen v. Rgel88 F.3d 1157, 1158 (9th Cir. 1999). In additior]
this action is in the proper venue becausettalenged conviction occurred in San Francisco
County, which is located within ithjurisdictional district. 2&).S.C. § 2241(d); Habeas L.R.
2254-3(a)(1).

STANDARD OF REVIEW

The Court may entertain a peiti for a writ of habeas corptis behalf of a person in
custody pursuant to the judgment of a statgriconly on the ground thahe is in custody in
violation of the Constitutin of laws or treaties of the Unit&fates.” 28 U.S.C. § 2254(a). The
petition in this case was filed after the effeetdate of the Antiterrorism and Effective Death

Penalty Act of 1996 (“AEDPA”); therefer the provisions ahe Act apply.See Lindh v. Murphy
11
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521 U.S. 320, 327 (1997)effries v. Woodl14 F.3d 1484, 1499-1500 (9th Cir. 1997) (holding
“justice and judicial economy are better serbgdapplying the Act teases filed after the
enactment date”). Under AEDPA district court m@not grant a petitin challenging a state
conviction or sentence with respect to any claiat thas adjudicated on tineerits in state court
unless the state court’s adjudicatafrthe claim: “(1) resulted ia decision that was contrary to,
or involved an unreasonable apphlion of, clearly established Fedklaw, as determined by the
Supreme Court of the United States; orrE€3ulted in a decision that was based on an
unreasonable determination of the facts in lgfithe evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d).

Under the “contrary to” clause, a federal habsasgt may grant the writ if the state court
arrives at a conclusion oppositethat reached by the Supremeutt on a question of law, or if
the state court decides a case differently ftbenSupreme Court on a set of materially
indistinguishable factsWilliams v. Tayloy 529 U.S. 362, 413 (2000). Aag¢ court decision is an
“unreasonable applitan of” Supreme Court authority undine second clause of section
2254(d), if it correctly identifiethe governing legal principle frothe Supreme Court’s decisions
but unreasonably applies that principdehe facts of the prisoner’s cadd. The federal court on
habeas review may not issue the writ “simipgcause the court concludes in its independent
judgment that the relevant stateurt decision applied clearly ebtshed federal law erroneously
or incorrectly.” Id. at 411. Rather, the application mhst“objectively unreasonable” to support
granting the writ.ld. at 409. The writ may be granted untlee “unreasonablapplication of”
clause only when the court’s “inpendent review of the legal question does not merely allow [t
court] ultimately to concludthat the petitioner has the bettéitwo reasonable arguments, but
rather leaves the [the court] with a ‘firm coowon’ that one answer, the one rejected by the
[state] court, was correct, and the other, theiegibn of the federal law that the court adopted,
was erroneous - in other words that clear error occurrédh v. Lindsey212 F.3d 1143, 1152-
54 (9th Cir. 2000).

When deciding whether the state court’s dieci was contrary to, or an unreasonable

application of, clearly establishéalv, a federal court looks todhdecision of the highest state
12
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court to address the merits of a petier’s claim in a reasoned decisidmaJoie v. Thompsor217
F.3d 663, 669 n.7 (9th Cir. 2000). If the state coaly considered state law, the federal court
must determine whether state law, as expthlmethe state court fgontrary to” clearly
established governing federal lawockhart v. Terhune250 F.3d 1223, 1230 (9th Cir. 2001).

As to issues of fact, under 28 U.S.C. sat2254(d)(2), a federal habeas court may gran

the writ if it concludes that the state court’s aligation of the claim resulted in a decision that

“was based on an unreasonable deiteaiion of the facts in light of the evidence presented in the

State court proceeding.Torres v. Prunty223 F.3d 1103, 1107 (9th Cir. 2000). “Factual
determinations by state courts are presumececbabsent clear and convincing evidence to the
contrary.” Miller-El v. Cockrell 537 U.S. 322, 340 (2003). To grant relief, an unreasonable
determination of the facts by thet court is found by the federawt if it is left with a “firm
conviction” that the determination was wroaigd the one petitioner urges was corrdairres
223 F.3d at 1108. Thus, a petitioner must presdear and convincing evidence to overcome the
presumption of correctness. 28 U.S.C. § 2254 (e)(1).

DISCUSSION

All of Woo’s arguments relate to her subjective awareness that her acts were morally
wrong. Woo argues the jumgstructions given at thsanity phase of heidl were inadequate to
instruct properly on the insanity deferisecause CALJIC No. 4.00, as opposed to CALCRIM
3450, does not address the “deegggreciation” element asso@dtwith moral wrongfulness.
Additionally, Woo argues that thigal court erred by refusing w@ive the jury her proffered
special instructions to supplement CALJIC No. 4.00.

At the beginning of the sanity phase of trilk trial court preinstructed the jury with
CALCRIM No. 3450 which stated, in relevant part: “The defendant was legally insane if: 1. W
she committed the crimes she had a mental disease or defect; and 2. Because of that diseag
defect she did ndtnow or understanthe nature and quality &er act or did not know or
understand that her act wasnalty or legally wrong.” Woq No. A127153, at *8 (emphasis
added).

At the close of evidence, Respondent rete that CALCRIM No. 3450 be supplemente
13
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with a special instructionld. Respondent also contended tG&tLJIC No. 4.00 might be more
accurate and complete than CALCRIM 3430. Woo argued that CALCRIM No. 3450 was
sufficient as is, but if the countere inclined to give the Respomtis special instruction then it
should also give five otmespecial instructionsld.

The trial court ultimately decided agaimgving CALCRIM No. 3450 and gave CALJIC
No. 4.00 along with an optional instruction that app@arthe standard insttion in brackets and
special instruction the court had draftdd. at *9. The jury instructions given omitted the
“knowing and understandih¢anguage that CALCRIM No. 3450 included.

The jury instructions given were as follows:

A person is legally insane when by reason of mental disease or
defect, she was incapable at theetiof commission of the crime of
one of the following: 1. Knowinghe nature and quality of her act;

or 2. Understanding the natund quality of her act; or 3.
Distinguishing what is igally right from what is legally wrong; or 4.
Distinguishing what is morally ght from what is morally wrong.
Conduct that is morally wrong isonduct that violates generally
accepted standards or moral obligation. Legal wrongfulness and
moral wrongfulness are often equivatidut that is not always the
case. The wrong contemplated by tive-part sanity test refers to
both the legal wrong and the moral wrong. Moral obligation in the
context of the insanity defemsmeans generally accepted moral
standards and not those standgvdsuliar to the defendant. The
morality referred to in this instruction requires a sincerely held
belief grounded in generally accegtethical or moral principles
derived from an external source.

Woo'’s contends that CALJIC No. 4.00 does regjuire the same level of analysis or
appreciation that CALCRIM No. 3450 demands welgard to morality. (Pet. Mem. at 37.)
CALCRIM No. 3450 requires that Woo “did nkhow or understanthe nature and quality of her
act or did not know or understand that bet was morally or legally wrong.Woq No. A127153,
at *8 (emphasis added). By comparison, CALBI& 4.00 requires that the defendant show an
inability to “distinguishwhat is morally right fronwhat is morally wrong.”ld. at *9 (emphasis
added). The basis of the argument is whetlestihguishing moral right from wrong demands
the same level of analysis dagbwing and understandingnoral wrongfulness.

Woo alleges that CALJIC No. 4.00 is also iegdate because it refdmsa broad, general

14
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incapacity to distinguish betweamoral right and wrong, rathénan a specific incapacity to
distinguish between moral right and wrong in tielato the crime. (Pet. Mem. at 32-33.)
CALJIC No. 4.00 requires that theainility to distinguish right fom wrong must exist “at the time
of commission of the crime.WWoq No. A127153, at *10. In comparison, CALCRIM No. 3450
provides that the defendant was legally insane if “when she committed the crimes, she had 3
mental disease or defect . . .1d.

Woo further alleges that the trigourt’s decision to reject h@roposed special instructions
is erroneous. (Pet. Mem. at 41.) Woo propodéthe defendant appreciates that her act is
criminal and legally wrong, butoes not think it is morally wrong, she may still be criminally
insane.” [d.) Woo alleges that the trial court’s failure to read her special instruction in
conjunction with the error afsing CALJIC No. 4.00 instruicn compounds to create a
substantive error that should be cognizable for@aart to grant the writor habeas corpusld(
at 43.)

A. California Court of Appeal Opinion.

The California Court of Apeal rejected Woo’s argument that CALCRIM No. 3450 should
have been read instead of CALCRIM No. 4dd0the basis that CALCRIM No. 3450 requires a
deeper level of apprecianh of moral wrongfulnesswoq No. A127153, at *9-10. Woo contends
that the language of CALCRIM No. 3450 requog “knowing and understanding” establishes a
deeper level of appreciationathis necessary in order &gsess one’s understanding of
wrongfulness.ld. at *10. Woo contends that thenuage of CALJIC No. 4.00 requiring the
defendant to “distinguish” merely requiresapacity to know but lackthe “understanding”
component that CALCRIM No. 3450 requirdsl. Thus, according to Woo, CALJIC No. 4.00 is
inadequateld.

Woo primarily relies orPeople v. Skinnein which the Califorra Supreme Court held
that theM’Naghtentest would be read in the disjunaj so that a defendant could be found
legally insane if he satisfied either prong. 39 Cal. 3d 765 (19B%M’Naghtentest sets out
that “a person is not responsible for criminal agetdf at the time of such conduct as a result of

mental disease or defect he lacks substacaigdcity either to appreciate the criminality
15
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[wrongfulness] of his conduct @0 confirm his conduct to éhrequirements of the lawfd. at 768
(quotingPeople v. Drew22 Cal. 3d 333, 345 (1978)). “The California version oftidaghten
test ha[s] been liberalized by haidithat ‘knowing’ inthe sense of being l#to verbalize the
concepts of right and wrong was insaiéint to establish legal sanityWoqg No. A127153, at *10
(quotingSkinner 39 Cal. 3d at 779) (ephasis added).

The appellate court here established thatesylent cases have uphéie adequacy of the
language of CALJIC No. 4.00 toack section 25(b) of éhCalifornia Penal Coddd. (quoting
People v. Kellyl Cal. 4th 494, 535 (1992)). The appelledurt found that “distinguishing” right
from wrong and “knowing and understanding” rifjfmm wrong are synonymous formulations of
the same issudd. The California Supreme Court hasd€lt]he relevant inquiry regarding
insanity is whether the defendant was incapabldistinguishing righfrom wrong, that is, of
realizing that his crimes were morally wrondd. Thus, the appellaourt held that Woo’s
argument lacked substandel. The appellate court concludiéhat CALJIC No. 4.00 was not
inadequate and that the trial court did not eprioviding this instructiorio the jury instead of
CALCRIM No. 3450. Id. The appellate court also found piejudice because there was “no
reasonable prospect thatoo could have persuaded the jwigh an argument that while she
‘knew’ that killing her childrerwas morally wrong, she did not ‘understand’ that killing them we
morally wrong.” Id.

The appellate court also rejected Woo's argntthat CALJIC No. 4.00 erroneously refer
to a general incapacity to distingh between right and wrong, rathiban a specifilncapacity to
distinguish between right and wrong witlspect to the specific crime in questidd. at *10.

The appellate court noted thhts argument was rejected the California Supreme Court in

People v. JablonskB7 Cal. 4th, 774, 831 (2006). Jablonskj the defendant argued that CALJIC

No. 4.00 instruction was flawed bers it required a general incapgdo distinguish right from
wrong, rather than a specific in@agaty to distinguish right from vang in relation to the crime.
Id. The California Supreme Court established fadtionski’s argument was a “strained reading’
of CALJIC No. 4.00, and that even if the Coactepted the argument, any ambiguity was madeg

clear by the trial court’supplemental instructiondd. at 831-32. In addition to CALJIC No.
16
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4.00, the trial court idablonskinstructed, “You may consider ielence of [defendant’s] mental
condition before, during, and aftére time of the commission ofdlcrime as tending to show the
defendant’s mental conditiaat the time the crime was committedd. at 831 (emphasis added).
The Court inJablonskidid not find that CALJIC No. 4.00 needed supplementation or further
special instruction in order to be deemed adeqjuHere, the appellat®urt noted that CALJIC
No. 4.00 already states that thability to distinguish right fronwrong must exist “at the time of

the commission of the crime¥Woqg No. A127153, at *9-10. As sh, the appellate court found

that CALJIC No. 4.00 properly focuses the jury’sation on the defendant’s state of mind at the

time of the criminal act and that the holdinglablonskidoes not suggest otherwisel.

The appellate court also found no error iitirig to give the proposed defense special
instruction that stated, “If the tBndant appreciates that her sctriminal and legally wrong, but
does not think it is morally wrong, she may still be criminally insam@.’at *11. The appellate
court noted that the purpose oistinstruction is that a defendamho understands that his or her
conduct is illegal may be found criminal insatepending upon his or her ability to distinguish
moral right from wrong.ld. As such, the appellate court fouth@t “this point was covered in the
CALJIC 4.00 instruction, which lied the defendant’s inability to distinguish legal right from
wrong, and inability to distinguish moral right from wrong, as separate grounds for a finding g
insanity.” Id.

Lastly, the appellate court held that Woo'sdmler argument, thatehnstructions as a
whole favored the prosecati, was also unpersuasiviel. at *12. The appellate court found that
the trial court furnished instructions that enalilesl parties adequately to argue their positions.
Id. at *13. The prosecutor minimized Woo's preged motive but the insictions as a whole
were sufficient to allow argument that Woo was Iggasane because she truly believed that sh
was protecting her children by killing therid.

B. Legal Standard to Challengea Jury Instruction.

A challenge to a jury instruction solely as error under state law does not state a claim

cognizable in federal habeas proceedirfgse Estelle v. McGuif&02 U.S. 62, 71-72 (1991). To

obtain federal collateral relief for errors in flaey charge, a petitioner rsishow that the ailing
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instruction by itself so infectetthe entire trial tht the resulting convictioviolates due process.
See idat 72;Cupp v. Naughter14 U.S. 141, 147 (1973ee also Donnelly v. DeChristofgro
416 U.S. 637, 643 (1974). (“[I]t must be establishetimerely that the ingiction is undesirable,
erroneous or even “universally condemned,” bat thviolated some [constitutional right].™).
The instruction may not be judgedartificial isolation, but must beonsidered in the context of
the instructions as a wrehnd the trial recordSee Estelle502 U.S. at 72. In other words, the
court must evaluate jury instructions in thensxt of the overall charge to the jury as a
component of the emé trial processUnited States v. Fragyi56 U.S. 152, 169 (1982) (citing
Henderson v. Kibhet31 U.S. 145, 154 (1977 rantil v. Californig 843 F.2d 314, 317 (9th Cir.
1988).

In reviewing an ambiguous instruction, tinguiry is not how reasonable jurors could or
would have understood the instructias a whole; rather, the courtist inquire whether there is a
“reasonable likelihood” that theny has applied the challenged msttion in a way that violates
the Constitution.See Estelleb02 U.S. at 72 & n.8Boyde v. California494 U.S. 370, 380
(1990);see alsdMejia v. Garcig 534 F.3d 1036, 1045 (9th Cir. 2008) (finding an instruction
previously found to allow for conviction of sex offense less than proof beyond a reasonable ©
ambiguous with regard to nonsexual offenssre “reasonable minds can differ in their
readings”);Ficklin v. Hatcher 177 F.3d 1147, 1150-51 (9th Cir. 1999) (harmless error when
certain that the jury did not rely on constitutionatifirm instruction). In order to demonstrate a
violation of due process, the defendant naistw both ambiguity ana “reasonable likelihood”
that the jury applied the instriign in a way that violates theonstitution, such as relieving the
state of its burden of proving eyeglement beyond a reasonable douk¢e Waddington v.
Sarausad555 U.S. 179, 190-91 (2009) (internal quiatas and citations omitted). A “meager
‘possibility’” that the jury misapplied the siruction is not enoughKansas v. Carrl36 S. Ct.
633, 643 (2016) (quotinBoyde 494 U.S. at 380).

A determination that there is a reasondifidelinood that the jury has applied the
challenged instruction in a way that violates @onstitution establishes only that an error has

occurred.See Calderon v. Colemab25 U.S. 141, 146 (1998). If @nror is found, the court also
18
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must determine that the error had a substantialmumdous effect or influence in determining the
jury’s verdict before granting relief in habeas proceedir®ge Brecht v. Abrahamsd@07 U.S.
619, 637 (1993)ee alscCalderon 525 U.S. at 146-47.

A state trial court’s refusal to give arstruction does not alomaise a ground cognizable
in a federal habeas corpus proceedirfg§se Dunckhurst v. Deed59 F.2d 110, 114 (9th Cir.
1988). The error must so infect the trial thatdeéendant was deprived affair trial guaranteed
by the Fourteenth Amendmertbee id. Due process requiresatti‘criminal defendants be
afforded a meaningful opportunity present a complete defens€ftark v. Brown 450 F.3d 898,
904 (9th Cir. 2006) (quotinGalifornia v. Trombettad67 U.S. 479, 485 (1984)). Therefore, a
criminal defendant is entitled to adequat&ractions on the defensieeory of the caseSee
Conde v. Henry198 F.3d 734, 739 (9th Cir. 2000) (holdingttit was error to deny defendant’s
request for instruction on simple kidnappingere such instruction was supported by the
evidence).

The omission of an instruction is less likébybe prejudicial than a misstatement of the
law. See Walker v. EndeB50 F.2d 470, 475-76 (9th Cir. 1987) (citiignderson431 U.S. at
155). Thus, a habeas petitioner whose claim ire®bv/failure to give a particular instruction
bears an “especially heavy burdeillafuerte v. Stewartl11 F.2d 616, 624 (9th Cir. 1997)
(quotingHenderson431 U.S. at 155). The significancetb& omission of such an instruction
may be evaluated by comparison witk thstructions that were givemurtishaw v. Woodford
255 F.3d 926, 971 (9th Cir. 2001) (quotidgnderson431 U.S. at 156%ee id.at 972 (due
process violation found in capital case wheretipeter demonstrated thapplication of the wrong
statute at his sentencing infected the proceeditigthe jury’s potentiatonfusion regarding its
discretion to impose a lifer death sentence).

A state court’s interpretation of state law, ursihg one on direct appeal of the challengec
conviction binds a federal court sitirmn review of habeas corpuBradshaw 546 U.S. at 76. In
Bradshaw the Sixth Circuit disregarded the Ohio Sape Court’s authoritative interpretation of
Ohio law with regard to the doate of transferred intent as digal to aggravated felony murder

under Ohio law.ld. at 75. The United States Supremert noted that the Ohio Supreme Court’y
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explanation of Ohio law wsaclear and unambiguoukl. at 76. As such, the Supreme Court held
that the Sixth Circuit erred when it disregardeel Ohio Supreme Court’s interpretation of state
law and ruled that the doctrine tansferred intent was inapplidalio aggravated felony murder.
Id. at 75, 80.

With regard to drafting jury instructionthe Supreme Court noted that there is, “no

particular formulation [that] has evolved into a bemefor due process, and the insanity rule, like

the conceptualization of criminal offensesigstantially left opeto state choice.Clark v.
Arizong 548 U.S. 735, 752 (2006). @lark, the Supreme Court gradteertiorari to consider,
first, “whether due process prohibAsizona’s use of an insanity tesated solely in terms of the
capacity to tell whether an act charge asime was right or wrong,and, second, “whether
Arizona violates due process in restricting coesation of defense evidence of mental iliness an
incapacity to its bearing on a claim of insanityyg eliminating its significance directly on the
issue of the mental elemtenf the crime charged.1d. at 742. The Court held that there was no
violation in either instanceld. The Court noted that “Hisry shows no deference kiNaghten
that could elevate its formula to the level ohdlamental principle so as to limit the traditional
recognition of a State’s capacitydefine crimes and defensedd. at 749.

C. Analysis.

Woo alleges tha®eople v. Skinnesdvances her argumenatlCALJIC No. 4.00 is an
inadequate and inappropriateyjunstruction because CALJIRo. 4.00 only requires that a
defendant be incapable distinguishingbetween moral righand wrong. IrSkinner the court
held that a defendant only needs to satisfy one prong M'thaghtentest instead of requiring a
defendant to satisfy both prongs in order to hantblegally insane. 39 Cal. 3d at 779. Formerly|
the defendant was erroneously held to the higtendard of satisfying both prongs of the
M’Naghtentest. Id. at 779-80. As such, a defendant hadhow that he or she was incapable of
distinguishing legal wrongfulnessid moral wrongfulnessld. The Court held that knowing the
“nature and quality” of an act is ntite same as knowing moral wrongfulnek$.at 778. A
defendant may know that the nature and qualityhe act was legally wrong in the sense that

killing is a crime, but defendant believed tha act was not only judtut expected of himld.
20
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While differentiating between the two prongs, the Ceuanphasized that a defendant must be ab
to appreciate the moral wrongfulness — siatply know that it is legally wrongld. at 780. The
trial court held that the defendant had sasfihe moral wrongfulness prong and therefore the
defendant should havediefound insane under tiéNaghtentest. Id. at 784.

Woo’s argument is not persuasive because, unligkinner the trial court here did not
conflate both prongs of tid’Naghtentest. Rather, the trial cdurere distinguished each prong
by including the disjunctive “or” between each step of the instructidog No. A127153, at *8-

9. Unlike inSkinner the trial court here did not find thétoo satisfied either prong of the test,
and as a result she was not found legally insane.

Similarly, inPeople v. Kelleythe California Supreme Cdureld that CALJIC No. 4.00

correctly and adequatedxplained the applicable law tioe jury. 1 Cal. 4th at 535. Kelly,

defendant argued that the couregerence to a “mental disease or mental defect” prevented the

jury from considering both as a combinatidd. Defendant also argdehat the CALJIC No.
4.00 instruction conflateboth prongs of th®l’Naghtentest due to punctuationd. at 536.
Lastly, defendant argued that “knowingwrderstanding” is grammatically confusinigl.
Ultimately, the Court rejected these argumemtd found that CALJIC No. 4.00 adequately
conveyed the insanitiest to the jury.ld.

Woo contends that the defendanKilly did not raise the samegqmise argument, that the
“distinguish” language of CALJIC No. 4.00 does nequire the same lelvef appreciation of
moral wrongfulness that the language of “kimayvand understanding” of CALCRIM No. 3450
demands. This is true: the Courtrlly did not specifically adéss the same argument Woo
presented here. Regardless, the appellate caarfinend that Woo’s argumeis just a slightly
altered but not legally significant version oétbame issue and as a result is unpersuagios
No. A127153, at *10. ThEelly Court held that CALJIC No. 4.06 its entirety was adequate to
provide the applicable law for the insanity defense to a jysfly, 1 Cal. 4that 535. It the

Court’s duty to reexamine state-courteteninations on state-law questior3ee Estelle502 U.S.

at 67-68. Because the appellate court heldGAat]IC No. 4.00 adequately conveys the elements

of the insanity defense, this Court must actleptCalifornia Court of Apeal’s interpretation of
21
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the elements of the insanity deferess presented in CALJIC No. 4.08eeBradshaw 546 U.S. at
76.

Next, just as she did before the dfate court, Woo he contends thdeople v. Jablonski
advances her argument that CALJIC No. 4.00 faisdequately direct jors to consider the
defendant’s moral understanding at the time of the offense in relation to the charged act itself.
(Pet. Mem. at 35.) The California Supreme Coudahblonskiheld that even if CALJIC No. 4.00
were ambiguous, the additional instruction providgdhe trial court focused the jury’s attention
on the defendant’s capacity to distinguish tifyjobm wrong at the commission of the crime.
Jablonskj 37 Cal. 4th at 831-32. There, defendagted that the jury struction was flawed
because it failed to inform the jury that a defemics incapacity to distinguish right from wrong at
the commission of the crime must be in relatiothtat act, and not a geral ability to do sold.
at 831. The Court held that the trial casupplemented CALJIGlo. 4.00 with additional
instructions that clearly focusélde jury’s attention; such adf ‘tluring the commission of the
crimethe defendant was incapable of understanttiaghis act was unlawful, then he is not
criminally liable.” 1d. Therefore, the Court rejected tthefendant’s claimleogether without
specifically addressing whether CALIND. 4.00 alone would be sufficienid.

Woo argues that the triabart here erred by failing tsupplement CALJIC No. 4.00.
Similarly, she contends the jury instructions wieiglequate because they do not establish that
defendant’s inability to distinguish right from eng is specific to the charged act as opposed to
defendant’s general capacity. The appeltatgrt held, and this Court agrees, thablonskidoes
not support this reading; rath€ALJIC No. 4.00 properly focusehe jury’s attention on the
defendant’s state of mind atttime of the criminal actWoq No. A127153, at *10.

While Woo claims thalablonski’sspecial instructions supplemented the jury instruction
CALJIC No. 4.00 thereby correctirayery error, the Californiaupreme Court did not hold that
supplementation was required. The Supreme tCG@g noted that theiis, “no particular
formulation [that] has evolvedtm a baseline for due proceasd the insanity rule, like the
conceptualization of criminal offensessigbstantially left opeto state choice.Clark, 548 U.S.

at 752. In order to demonstrate a due proemdation, a defendant must show both ambiguity
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and a “reasonable likelihood” that the jury Bgg the instruction in a way that violates the
Constitution, such as relieving the state of its burden of proving every element beyond a
reasonable doubtSee Waddington v. Saraus&®5 U.S. 179, 190-91 (200@hternal quotations
and citations omitted). The instruction may notbeluated in artificiaisolation, but must be
considered in the context of the instrans as a whole and the trial recoi$ee Estelle502 U.S.

at 72. Here, CALJIC No. 4.00 required the jury talfthat the inability to distinguish right from
wrong existedat the time of commission of the crim&oq No. A127153, at *10 (emphasis
added). Therefore, this Court finds that Wequested duplicative sugphental instructions.
Because CALJIC No. 4.00 already directs the jury to focus on the defendant’s rairitisetime
of commission of the crim#he jury instructions as given dit deprive defendant of due proces
of law. As such, this Court finds reasonable déippellate court’s interpretation that CALJIC No.
4.00 adequately focused the jury’s attention @ndéfendant’s state of mind at the time of the
commission of the crime. In addition, theywvas instructed with CALCRIM No. 3450 at the
outset of the trialld. at *13. Therefore, the CALJIC NdOO jury instruction was supplemented
by the CALCRIM No. 3450 jury instructions. As a result, the jury was further focused on the
defendant’s mindset at the time of the commission of the crime.

Woo also alleges that the trial court erbgdfailing to provide her proffered special
instruction that stated, “If the tendant appreciates that her sctriminal and legally wrong, but
does not think it is morally wrong, she may still bentnally insane.” (Pet. Mem. at 41.) Woo
argues that this “pinpointhstruction was “required to be given upon requedd: &t 31.) A

state trial court’s refus#o give an instructin does not alone raiseground cognizable in a

federal habeas corpus proceedin§ee Dunckhurs859 F.2d at 114. The error must so infect the

trial that the defendant was deyad of the fair trial guaranteeby the Fourteenth Amendment.
See id. Due process requires that “criminal defent$ be afforded a meaningful opportunity to
present a complete defenseClark, 450 F.3d at 904 (quotir@alifornia v. Trombettad467 U.S.
479, 485 (1984)). While the defendant is entitled ttefense, due process does not require the
trial court to instruct on the éendant’s precise theory of the case where other instructions

adequately cover the defense theddyuckett 67 F.3d at 743-4&ee Turner v. Calderoi281
23
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F.3d 851, 867 (9th Cir. 2002). The appellate ctaurhd this instruction to be redundant because
the proffered instruction was already adeglyatevered in the CALUL No. 4.00 instruction,
“which listed the defendant’s inability to disguish legal right from wrong, and inability to
distinguish moral right from wrong, as seg@ grounds for a finding of insanityWoq No.
A127153, at *12. This Court agrees and finds thatpifoposed instruction reitated the fact that
a defendant may be found legally insaf he or she was able tesstinguish that the act in question]
was legally wrong but was incapable of distirghimg that the act was morally wrong. Because
the proposed instruction was already inctide CALJIC No. 4.00, th appellate court’s
conclusion was reasonable. The trial cougfsisal to include Woo’s duplicative proffered
instruction does not raise a cognizable due process issue.

Lastly, Woo contends that the trial coustisors and the instruons, individually and

cumulatively, raise grounds for a constitutional violation cognizable in federal habeas corpus

>

proceedings. (Pet. Mem. at 38.) Whetheomstitutional violation has occurred will depend upo
the evidence in the case and the oNarmatructions given to the jurySee Duckett67 F.3d at 745.
This Court must examine the record to deteewuhich instructions were given and which were
refused and whether the givErstructions adequately embed the defendant’s theornsee
United States v. Tsinnijinnié01 F.2d 1035, 1040 (9th Cir. 1979). In other words, the
examination allows a determination of whetherghen instructions werso prejudicial as to
infect the entire trial and so to deny due proc&ee id. The jury here was preinstructed with
CALCRIM No. 3450 at the outset of the sanity pha#fqg No. A127153, at *10. The overall
jury instructions read included the clarificatiand proffered instructions that Woo alleges
CALCRIM No. 3450 embodies and CALJIC No. 4.@@ks. Therefore, Woo’s concern that
CALJIC No. 4.00 fails to embody the deeper @&gmtion that the “knoimg and understanding”
language of CALCRIM 3450 requires in orderdistinguish betweemoral wrongfulness is
assuaged. After a complete examination ofréfoerd, this Court findthat the given jury

instructions were not prejudiciab as to deny due process.

24




© 00 N o g A~ w N PP

N N N NN N N NN P P P P B PP PR
© N o o~ W N P O © O N O o~ W N B O

CONCLUSION

For theforegoing easons, theetition fora writ of habeas corpuss DENIED. Rule 11(a)
of the Rules Gverning Setion 2254cases now muires a digict court torule on wiether a
petitioner is antitled to a ertificate ofappealabiliy in the sare order in wich the paition is
denied. Woohas failed tanake a susiantial shaving that he claims anounted to alenial of he
constitutionalrights or denonstrate tht a reasonale jurist wauld find thedenial of ter claims
debatable or wong. See fck v. M®anid, 529U.S. 473, 48 (2000). @nsequentlya certificag
of appealabiliy is not waranted in ths case. A sparate judgient shall isue, and th€lerk of tre
Coaurt shall clee this file.

IT ISSO ORDERED. .

/ ."
Dated: Augustll, 2016 % ﬁ—
’ \/)/74,1,0/ _
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/' JEFFREY §. WHITE

United State®istrict Judje
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