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Glaziers, Architectural Metal and Glass Workers Pens...et al v. U.S. Glass, Inc. Doc

Muriel B. Kaplan, Esq. (SBN 124607)

Shivani Nanda, Esq. (SBN 253891)

SALTZMAN & JOHNSON LAW CORPORATION
44 Montgomery Street, Suite 2110

San Francisco, CA 94104

(415) 882-7900 — Phone

(415) 882-9287 +acsimile
mkaplan@sjlawcorp.com
snanda@sjlawcorp.com

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

NORTHERN CALIFORNIA GLAZIERS, Case N0.C13-04459 CW
ARCHITECTURAL METAL AND GLASS
WORKERS PENSION TRUST FUN[et al. NOTICE AND
ACKNOWLEDGMENT; and
Plaintiffs, [PROPOSED]JUDGMENT
PURSUANT TO STIPULATION
V.

U.S. GLASS, INC., a California corporation,

Defendant.
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IT IS HEREBY STIPULATED and AGREED (the “Stipulation”) by and betweba {
parties hereto, that Judgment shall be entered in the within action in favoe &flaimtiffs
NORTHERN CALIFORNIA GLAZIERS TRUST FUNDS, et al. (collectively “Plaffs” or
“Trust Funds”) and against DefenddahS. GLASS INC., a California corporatio(fDefendant”)
and/or alter egos and/or successor entities, as follows:

1. Defendant entered inta valid Collective Bargaining Agreement with the Distri

Council 16 of the International Union of Painters and Allied Trades and the Northerori@ali

Agreement has continued in full force and effect to the present time.
2. MARK ROBERT DUTROW RMO/CEO/Presidentof U.S. GLASS INC,

acknowledges receipt of the following documents in this action on behald.®f Glass
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Summons; ComplainDispute Resolution Procedures ietNorthern District of CaliforniaQrder
Setting Initial Case Managemefonference and ADR Deadlines; Civil Standing Order
MagistrateJudge Kandis A. Westmorelnstructiors for Completion of ADR Forms Regarding
Selection of an ADR Process; Stipulatiand [Proposed Order] Selecting ADR Process; Noticg
Need for ADR Phone Conference; ADR Certification by Parties and CounsekeNot
Assignment of Case to a United State Magistrate Judge for Trial; ConsBrmdeed Before g
United States Magistratdudge (blank form); Declination to Proceed Before a Magistrate Ji
and Request for Reassignment to a United States District Judge (blank formiRel§SEation
Information Handout; Welcome to thi@akland Divisional Office of the United States Distri
Court Certification of Interested Entities or Persons Pursuant to Civil Local Rug Blaintiff's
Declination to Proceed Before a Magistrate Judge and Request for Ress#igo a United
States District Judgfkt. #5); Clerk’s Notice of Impending Resignment to U.S. District Judg
(Dkt. #6); Order Reassigning Case to the Honorable Judge Claudia Wilken (DkIC&s®;

Management Scheduling Order for Reassigned Civil Case (Dkt. #8); Standieg fordAll

for

b Of

idge

11%

Judges of the Northern District of CalifornfaContents of Joint Case Management Statement

(Dkt. #8-1).
3. MARK ROBERT DUTROWacknowledges that he is tRMO/CEORPresident of
U.S. Glass, Inc. and specifically consents to the Court’s jurisdictionl forameedings herein. Mr.

Dutrow (hereinafter “Gueantor”) also confirms that in consideration of the within payment p
he is personally guaranteeing the amounts due pursuant to the terms of this Stiputiatiothar

acknowledges that all affiliates, related entities and successors in intdgeSt @lass, Incand/or

any subsequent entity wherein NDutrow is a principal shall also be bound by the terms of t
Stipulation as Guarantors, and also consent to this Court’s jurisdiction. Deffeamdd any
additional entities in whictMARK ROBERT DUTRQWN is an officer, owner or possesses a
ownership interest, including all successors in interest, assignees, datkdféntities (including,

but not limited to parent or other controlling companies), and any companies wih Ww.S.

lan

his

Glass, Inc.joins or merges, if any, shall also be bound by the terms of this Stipulation.

DefendaniGuarantorand all such entities specifically consent to the Court’s jurisdiction, wi
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shall be specified in writing at the time of any assignment, affiliation or psechh

DefendaniGuarantor, along with the obligations to the terms herein.

4. Defendant has become indebted to the Trust Funds as follows:
Work Month Unpaid 20% Liquid. 5% Interest Total
Contributions | Damages on | (thru 10/9/13)
reported on unpaid
contributions | contributions
May 2013 $75,551.63  $15,885.51 $1,035.00 $92,472.14
(reported $79,427.571
June 2013 $53,942.35  $11,795.87 $509.91 $66,248.13
(reported $58,979.35
July 2013 $48,174.02 $9,718.88 $250.80 $58,143.70
(reported $48,594.39
August 2013 $53,847.79  $11,923.03 $59.04 $65,829.86
(reported $59,615.17
Subtotals: $231,515.79  $49,323.29 $1,854.75

Unpaid Contributions, Interest thereon, Liquidated Damages
(5/13-8/13, breakdown abov

$282,693.83

10% Liquidated Damages on prior latepaid Contributions $6,444.38
(10/11-11/11; 7/12-9/12

Attorneys’ Fees (through10/8/13) $4,356.00

Complaint Filing Fee $400.00

Grand Total: $293,894.21

5.

Defendant shalkonditionally pay the amount 0$238,126.54 representing the

balance of the above amounts, less liquidated damages in the amobsh, 067.67 This

conditional waiver isexpresslyconditioned upon Trustee approval following timely compliar

with all of the terms of this Stipulatioas follows:

(@)

Beginning orMNovember 1,2013 andthefirst day of each montthereafter

for a period ofeighteen(18) months through and includingpril 1, 2015, DefendanGuarantor

shall pay to Plaintiffs the amat of $13,760.0(er month;

submission. Any and all joint checks received for amounts owed under the Stipulatite v

(b)

Payments may be made by joint check, to be endorsed to Plaintiffs pr
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applied to reduce the balance due. Deferi@aaranto shall have the right to increase th
monthly payments at any time and there is no penalty for prepayment;

(c) Payments shall be applied first to unpaid interest and then to ur
principal. The unpaid principal balance shall bear interest @atober10, 2013 at the rate of
5% per annum in accordance with the Collective Bargaining Agreements andffglaiintist
Agreements;

(d) Checks shall be made payable to Nathern California Glaziers Trust

Fund, anddelivered on or before each due dat&Shivani Nanda, Esqg. at Saltzman & Johns

Law Corporation, 44 Montgomery Street, Suite 2110, San Francisco, California 94104, or t

other address as may be specified by Plaintiffs;

(e) Prior to the last conditional payment pursuant to this Stipulation, Plain
shall advise Defendai@uarantoy in writing, as to the conditional balance due, including inter
and all additional attorneys’ fees and costs incurred by Plaintiffs in cooneath collection and
dlocation of the amounts owed to Plaintiffs under this Stipulation, and for allsdigtters and
releases requested by or on behalf of Defendant. DeféGdanantorshall pay all additional
attorneys’ fees and costs regardless of whether or not Def¢@darantordefaults herein. Any
additional amounts due pursuant to the provisions hereunder shall also be paid in full wj
October 1, 2014tipulated payment;

() At the time that Defendai@uarantor makes thesth conditional payment,
DefendaniGuarantormay submit a written request for waiver of liquidated damages directsg
the Board of Trustees, but sent to Saltzman and Jolh@serCorporation with thd 7th payment.
DefendaniGuarantowill be advised as to whether or not the waiver has been granted prior {
final payment hereunder. Such waiver will not be considered until and unless allratherts
are paid in full and Defendant’s account is otherwise current; and

(9) Failure to comply with any of the above terms shall constautiefault of
the obligations under this Stipulation and the provisions of 11 shall apply.

6. In the event that any check is not timely submitted or fails to clear the bank,
unable to be negotiated for any reason for which Defefdaatantoris regponsible,
-4-
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DefendaniGuarantorshall be considered to be in default of the Judgment entered. If this o
Plaintiffs shall make a written demand to Defenffanarantorto cure said defaultvithin seven

(7) days of the date of the notice from Plaintiffs. If caused by a failed check, default will only
cured by the issuance of a replacenwaghier’'s checkdelivered to Saltzman and Johnson L4
Corporation within the seven (7) day cure period. If Defer@amrantorelects to cure said

default, and Piatiffs elect to accept future paymenédl, such future payments shall be made

cashier’s checlat Plaintiffs’ request In the event default is naured, all amounts remaining duge

hereunder shall be due and payable on demand by Plaintiffs.

7. Beginnng with contributions due for hours worked by Defendant's employ
during the month oSeptembeR013, due on October 15, 2013 and delinquent if not receive
the Trust Funds before the last business day of the month, and for every monttethandathis
Judgment is satisfiedefendant shall remain current in contributions due to Plaintiffs under
the current Collective Bargaining Agreements and under all subsequent @ellBetigaining
Agreements, if any, and the Declarations of Trust as ameridefindant shall fax a copy of itj
contribution report for each month, together with a copy of that payment ¢begkivani Nanda
at 415-882-9287at the same time as sending the payrteetite Trust Fund office.

Failure to complywith these terms shall also constitute a default of the obligat
under this Agreement and the provisions of Y11 shall apply.

8. Defendant shall make full disclosure of all jobs on which it is working by prayid
Plaintiffs with an ongoing and updatdidt of jobs each monthusing copies of the attache
Exhibit A, including but not limited tothe name and address of the jtilg start and completior
dates andhe identity of Gearal Contractor/Owner/Developeilhis requirement remains in ful
force and effect regardless of whether or not Defendant has ongoing work. In timt ¢
Defendant shall submit a statement stating that there are no current Jobthe extent that
Defendant is working on a Public Works job, or any other job for which Certified P&gpbrts
are required, copies of said repomsll be faxed to Shivani Nandaoncurrently with its
submission to the General Contractor, Owner or other reporting agency.

These requirements are concurrent with, and in addition to, the requisessn
-5-
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forth above. Defendant shall fax said updated list each month together with the dontriuort
on before the last business day of each month (as requir§d dfythis Stipulation)to Shivani
Nanda at 415-882-9287

9. Failure to comply withany of the above terms shall constitute a default of |

obligations under this Stipulation and the provisions of {11 shall apply. Any unpaid-pailte

contributions, together with 20% liquidated damages and 5% per annum interest accrued
contributons, pursuant to the Trust Agreements, shall be added to and become a part
Judgment and subject to the terms herein. Plaintiffs reserve all rightabdvaiinder the
applicable Bargaining Agreement and Declarations of Trust of the Fumts forcollection of
current and future contributions, and for any additional past contributions not included deef
may be determined by Plaintiffs, pursuant to employee timecards or paysyudnsdit, or other
means, and the provisions of this agreement are in addition thereto. Deféndeattor
specifically waives the defense of the doctriee judicataas to any such additional amoun
determined as due

10.  Audit: Should the Trust Funds request an audit of Defendant’s payroll recor
order to confirm proper reporting and payment of contributions pursuant to the ridagg:
Agreement, any failure by Defendant to comply with said request shall canstitigfault of the
obligations under this Agreement.

€)) In the event that Defendant has aurdit in progress, but not yet comple
(and thus not included herein), and amounts are found due, Plaintiffs shall send a written ¢
to DefendaniGuarantorby first class mail for payment in full of the amounts found due in
audit, including contributions, liquidated damages, interest and audit fees;

(b) DefendaniGuarantomwill be provided ten (10) days in which to review t
audit, and provide evidence to contest the findings in the event that Deféhdaanhtordoes not
agree with the total fond due. Once the ten (10) day review period expires, in the event th;
audit is not contested, payment in full shall be delivered to Shivani Nanda;

(© If the audit is contested, and Defend&utarantorprovides documentation
in support of the dispute, Defendé®tiarantorshall be notified as to whether revisions will &

-6-

NOTICE AND ACKNOWLEDGMENT; and [PROPOSED] JUDGMENT PURSUANT TO STIPULATION
Case No.: C13-04459 CW

PACLIENTS\GLACL\U.S Glass, In®leading®Notice and Ack. and Judgment Pursuant to Stipulation.docx

he

on t

of tf

ei

[s

s in

i

e

lema

the

e

at the

e




© 0 N o o A w N e

N N N N N N N NN P P PR R R R R B o
® ~N o ;N W N B O © 0 ~N o ;N W N R, O

made to the audit. If revisions are not made, payment will be immediately due;

(d) If revisions are made to said audit as a result of the dispute, payment i
of the revised awunt shall be due within ten (10) days of the revised billing;

(e) If DefendantGuarantoris unable to make payment in full, Defendant m
submit a written request to revise this Judgment, modifying the payment plamigttylyramount
and/or payment term), to add the amounts found due in the audit to this Judgment, subjeg
terms herein. If the Judgment is so revised, Defe@aatantorshall execute the Amende

Judgment or Amendment to Judgment within ten (10) days of Plaintiffs’ preparationdof

Amended Judgment or Amendment to Judgment. Failure to execute the revised rigsbaihe

constitute a default of the terms herein; and

)] Failure by DefendafGuarantorto submit either payment in full or 3
request to add the amouri¢sind dueon audit to this Judgment within ten (10) days of the date
Plaintiffs’ demand shall constitute a default of the obligations under thisragrg¢. All amounts
found due on audit shall immediately become part of this Judgment.

11. In the event that Defendaot Guarantor fails to nk& any payment required undg
5 above, or otherwise defaults on the obligations as detailed in this Stipulation, andfautth
is not timely cured, the following will occur:

(@) The entire balance d$293,894.21 as specifiedin 14, plus interest, but
reduced by principal payments received from Deferd@amtrantor, in addition to any unpai
contributions then due plus 20% liquidated damages and 5% per annum interest on the uf
late-paid contributions, shall be immediatelye and payable, together with any attorneys’ f¢
and costs incurred during the term of this Stipulation;

(b) A Writ of Execution may be obtained against Defendant and Guarg
without further notice to Defendant or Guarantor, in the amount of thedubpsnce plus any
additional amounts due under the terms herein. Such Writ of Execution may be obtained
upon declaration by a duly authorized representative of Plaintiffs settirfy dogt payment
theretofore made by or on behalf of Defendant or Guarantor and the balance due and owif
the date of default;
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(© Defendantuarantor waive any notice of Entry of Judgment or of g
Request for a Writ of Execution upon default, and expressly waive all righsytofséxecution
and appeal.

(d) DefendantGuarantor shall pay all additional attorneys’ fees and cq
incurred by Plaintiffs in connection with collection, allocation or verificatiorhefamounts owed
by DefendantGuarantor to Plaintiffs under this Stipulation, whether or not a dejaalrs herein,
including but not limited to fees incurred for issuance of status letterasesl®r other document
requested by or for Defendant.

12.  Any failure on the part of Plaintiffs to takany action against Defenda@tiarantor
as provided herein in the event of any breach of the provisions of this Stipulation shall
deemed a waiver of amubsequent breach by Defendant/Guarantor of any provisions herein.

13. In the event of the filing of a bankruptcy petition by Defendant or Guarahtr
parties agree that any payments made pursuant to the terms of this Judgatielné, deemed to
have been made in the ordinary course of business as provided under 11 U.S.C. Section 5
and shall not be claimed by Defend&uarantor as a preference under 11 U.S.C. Section 54
otherwise. Defendar@uarantor nevertheless represents that no bankruptcy filings are aaticiy

14.  Should any provision of this Stipulation be declared or determined by any col
competent yrisdiction to be illegal, invalid, or unenforceable, the legality, validéynd
enforceability of the remaining parts, terms or provisions shall not be afféwtegby and said
illegal, unenforceable or invalid part, term, or provision shall be deemed not to be paid (
Stipulation.

15.  This Stipulation is limited to the agreement between the parties with respect
delinquent contributions and related sums emated herein, owed by Defenddtiarantor to
Plaintiffs. This Stipulation does nat any manner relate to withdrawal liabilityaims, if any.
Defendant and Guarantor acknowledge that Plaintiffs expressly reserve gmirtori pursue
withdrawal liability chims, if any, against DefendaBtiarantor and all oDefendant’scontrol
group members, as provided by Plaintiffs’ Plan Documents, Trust Agreementsoirated into
their Collective Bargaining Agreements, and applicable laws and regudatio
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16. This Stipulation contains all of the terms agreed by the parties and no
agreementfiave been made. Any changes to this Stipulation shall be effective only if mg
writing and signed by all parties hereto.

17. This Stipulation may be executed in any number of counterparts and by em

facsimile, each of which shall be deemed agioal and all of which shall constitute the same

instrument.

18. Defendant andsuarantor represent and warrant that they have had the opport
to be or have been represented by counsel of their own choosing in connection with enger
Stipulationunder the terms and conditions set forth herein, that they have read this Stipy
with care and are fully aware of and represent that they enter into thisagipwoluntarily.

19. The parties agree that the Court shall retain jurisdiction of this matter until

Judgment is satisfied.

Dated:November 222013 U.S. GLASS, INC.
By: IS/
Mark Robert DutrowCEO/President
Dated:November 222013 MARK ROBERT DUTROW
By: IS/

Individually as Personal Guarantor

Dated:November 252013 SALTZMAN AND JOHNSON LAW
CORPORATION

By: IS/
Shivani Nanda
Attorneys for Plaintiffs

IT IS SO ORDERED.

IT IS FURTHER ORDERED that the calendar in this matter is vacated, anthéh@ourt shall
retain jurisdiction over this matter.

Dated: , 2013
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UNITED STATES DISTRICT COURTDUDGE
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EXHIBITA

JUDGMENT PURSUANT TO STIPULATION

JOB REPORT FORM

*** Updated report must be faxed to Shivani Nanda, Esq., at (415) 882-9287
on or before the LAST day of each month ***

Employer Name:U.S. GLASS, INC.

Report for the month of Submitted by:

Please spell out the names of projects, owners and general contractors.

Project Name:

Project Address:

General Contractor:

General Contractor
Address/Tel. #:

Contract #: | Date of Contract: \
Total Value of

Contract:

Work Start Date: | Work Completion Date: |

Project Name:

Project Address:

General Contractor:

General Contractor
Address/Tel. #:

Contract #: | Date of Contract: \
Total Value of

Contract:

Work StartDate: | Work Completion Date: |

Project Name:

Project Address:

General Contractor:

General Contractor
Address/Tel. #:

Contract #: | Date of Contract: \
Total Value of

Contract:

Work Start Date: | Work Completion Date:|

*** Attach additional sheets as necessary ***

-1-
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16.  This Stipulation contains all of the terms agreed by the parties and no other
agreements have been made. Any changes to this Stipulation shall be effective only if made in
writing and signed by all parties hereto.

17.  This Stipulation may be executed in any number of counterparts and by email or
facsimile, each of which shall be deemed an original and all of which shall constitute the same
instrument.

18.  Defendant and Guarantor represent and warrant that they have had the opportunity
to be or have been represented by counsel of their own choosing in connection with entering this
Stipulation under the terms and conditions set forth herein, that they have read this Stipulation
with care and are fully aware of and represent that they enter into this Stipulation voluntarily.

19.  The parties agree that the Court shall retain jurisdiction of this matter until this

Judgment is satisfied.

Nﬂwmso’
Dated,QetUb" 722013 “US. GLASS, INC.

oy B D

Mark Robert Dutrow, CEO/President

N0 Vem 5V_
Dated: October72, 2013 ‘ 'MARK ROBERT DUTROW

By: %/ﬁ%

Individually as Personal Guarantor
7/ . 45

Dated'- Oetob’er 2013

-, "SALTZMAN AND JOHNSON LAW
- A\CORPORATION

. LLL A~ o4

Shivani Nand f/v /
Attorneys for Plai

By:

IT IS SO ORDERED.

IT IS FURTHER ORDERED that the calendar in this matter is vacated, and that the Court shall
retain jurisdiction over this matter.

[}
|

Dated: November 26 5413 —~——
TATES DISTRICT COURT JUDGE
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