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rcrombie & Fitch Co. et al Doc

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

ALEXANDER BROWN and ARIK SILVA , Case No.: 4:13-CV-05205 YR
individually and on behalf of all others
similarly situated, ORDER GRANTING MOTION OF DEFENDANTS
TO TRANSFER VENUE TO THE CENTRAL
Plaintiffs, DISTRICT OF CALIFORNIA PURSUANT TO 28
U.S.C. § 1404
V.

ABERCROMBIE & FITCH CO. AND
ABERCROMBIE & FITCH STORES,

Defendants.

Plaintiffs Alexander Brown and Arik Silvaring this putative @ss action against
Defendants Abercrombie & Fitch Co. and Aberabie & Fitch Stores, Inc. (collectively,
“Abercrombie”). Abercrombie allegedly operateseatst four brands of tail clothing store in
California: Abercrombie & Fitch, Hollister, Abercrdme Kids, and Gilly Hicks. Plaintiffs hope to
represent a class of employees at all these st®lasitiffs seek monetary damages and injunctivj
relief for Abercrombie’s alleged failure (i) firovide rest periods, (itp indemnify business
expenses, (iii) to furnish accurate wage statém€iv) to pay timely wages due upon termination
of employment, and for its alleged compélf@atronization of Ab@rombie-owned stores.

Currently pending before theoGrt is Abercrombie’s Motion to Transfer Venue to the
Central District of California pursuant to 28 U.S.C. section 1404. Haviredutiy considered the
papers submitted and the pleadings in thioactind for the reasons $etth below, the Court
GRANTS the motior: While a plaintiff's choice of forum igenerally given great deference, here

Plaintiffs seek to represent a class, do not rasittee Northern District, and the majority of the

! The Court took this matter under submissiothait oral argumentCiv. L.R. 7-1(b).
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actions giving rise to this case occurred in thate District. Thus, Rlintiffs’ choice of this
forum is given considerably less deference. In lafhthis reduced deference, transfer is justified
for the convenience of the witsges, most of whom mdoe expected to sede in the Central
District.

l. Factual and Procedural Background

Plaintiffs initiated this actin in California Superior Couim the County of Alameda on
September 16, 2013, and filed the operative complaint in the case, the First Amended Comp
("FAC"), in Superior Court on October 7, 2013The FAC alleges that while Plaintiffs worked in
stores operated by Abercrombie, Abercrombie faitepirovide Plaintiffs wth legally required rest
periods, failed to compensate Plaintiffs fapenditures incurred in discharging duties of
employment, coerced Plaintiffs to patronizeres owned by Abercrombie, failed to furnish
Plaintiffs accurate wage statements, and daitepay Plaintiffs all wages due timely upon
termination. (FAC 1 5, 16-22.) Plaintiffssert eight claims und€alifornia law. [d. 1 5-6.)
Specifically, Plaintiffs seek damages and penaléissyell as interest, attorney’s fees, costs, and
injunctive relief under Caldrnia Labor Code sections 201, 202, 203, 226, 226.7, 450, 558, 114
and 2802; IWC Order No. 7, 88 9(A) and 12; andif@aia Business and Professions Code secti
17200,et seg. (Id. T 6.) Plaintiffs also seek penaltigsder California's Private Attorney General
Act, California Labor Code section 2630 seq. (Id.) Plaintiffs seek toepresent “all individuals
employed by [Abercrombie] who worked at any Abercrombie & Fitch, Hollister, Abercrombie
Kids, and/or Gilly Hicks store . . . as noneaxpt hourly employees in California” between
September 16, 2009 and the preserd. {(f 3-4.)

On November 8, 2013, Abercrombie removeel ¢hse to federal court under 28 U.S.C.
section 1441. (Dkt. No. 1.) On November 2012, Abercrombie filed the instant motion. (Dkt.
No. 11 (“Motion”).)

Abercrombie has submitted uncontroverted en@e that both Plaintiffs Brown and Silva
currently reside within the Central District @&lifornia and work at Abercrombie-owned stores

located in the Central Distric{Dkt. No. 11-1 (“Fugarino Decl. IS Mot.”) 11 7, 9, 13, 16.) Brown

2 All state court filings, including the R, are located in Dkt. No. 1, Ex. A.

aint

!
8,
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has worked 148 shifts with Defendants’ Aberchoen& Fitch and Hollister stores, 130 of which
have been in stores locatiedthe Central District. Seeid. 11 2-8.) Silva haworked 85 shifts at
Abercrombie & Fitch, all inhe Central District. I1¢l. 11 14-15.)

Abercrombie has submitted further evidence that, of the 48 Abercrombie & Fitch store
owned by Abercrombie in California during théeseant period, 25 are located in the Central
District and 12 are in thNorthern District. 1¢. 11 17-18.) Of the 64 Hollister stores in California
during this period, 33 are located in the Central District and 15 are locdtedNworthern District.
(Id. 17 17, 19.) Defendants have more employeésaitCentral District than in the Northern
District. (d. 1 20.) During the 18 shifts worked by Browrthe Northern Disict, Brown’s stores
were managed by 8 different managers. (Dkt. 21 (“Fugarino Decl. ISO Reply”) 1 4.) While

working in the Central District, Brown'’s stores have been managed by 31 different manbkers|

Il. LEGAL STANDARD
“For the convenience of partiesdwitnesses, in the interest of justice, a district court m3

transfer any civil action to argther district or division wherg might have been brought.” 28

py

U.S.C. § 1404(a). The purpose of section 1404(a) is to “prevent the waste of time, energy, and

money and to protect litigantajtnesses and the public agsii unnecessary inconvenience and
expense.”Van Dusen v. Barrack, 376 U.S. 612, 616 (1964) (internal quotation marks omitted).
Courts considering transfer engage two-step analysis. Coufisst determine whether the actio
could have been broughtthe target districtHoffman v. Blaski, 363 U.S. 335, 344 (1960). If it
could have been, courts then undertake adivVidualized, case-by-case consideration of
convenience and fairness®tewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 29 (1988) (quotingn
Dusen, 376 U.S. at 622).

In conducting the convenience and fairness aiglifse district courhas broad discretion
in deciding whether to transfand must engage in an indivalized, case-by-case basiee
Ventressv. Japan Airlines, 486 F.3d 1111, 1118 (9th Cir. 20049nes v. GNC Franchising, Inc.,
211 F.3d 495, 498 (9th Cir. 2000). In conducting #émalysis, courts in th district commonly

articulate the relevarfactors as follows:

I
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(1) plaintiffs' choice of forum, (2) conveance of the parties, (3) convenience of the
witnesses, (4) ease of access to the eeEg(®) familiarity of each forum with the
applicable law, (6) feasibility of condation with other claims, (7) any local
interhe];st in the controversgnd (8) the relative court corggen and time of trial in
each forum.

Vu v. Ortho-McNeil Pharm., Inc., 602 F. Supp. 2d 1151, 1156 (N.D. Cal. 206®yal Queentex
Enters. v. Sara Lee Corp., No. C-99-4787 MJJ, 2000 WL 246599, at *2 (N.D. Cal. March 1, 2070)
(citing Decker Coal Co. v. Commonwealth Edison Co., 805 F.2d 834, 843 (9th Cir. 19863 also
Jones, 211 F.3d at 498-99 (“A motion to transfemue under § 1404(a) requires the court to weigh
multiple factors in its determination whether transfer is appropriate in a particular case.” (citing
Ricoh Corp., 487 U.S. at 29)). This list is non-exclusia@d courts may consider other factors, ar
only those factors which are pertinent to thse at handSee Williams v. Bowman, 157 F. Supp.
2d 1103, 1106 (N.D. Cal. 2001) (noting that this listamftors “does not exhaust the possibilities”
and comparing the factors recker Coal, 805 F.2d at 843, with those analyzedanes, 211 F.3d
at 498-99). The burden is on the moving partyhtmnsthat the transferee district is the more
appropriate forumJones, 211 F.3d at 499.

lll.  DISCUSSION

A. This Action Could Have Been Broughtin the Central District of California

A proper district court is one: (1) that hadbgect matter jurisdiction(2) where defendant
would have been subject torpenal jurisdiction; and (3) veeruwould have been propesee
Hoffman, 363 U.S. at 343-44.

As an initial matter, the Court finds thatghhreshold requirement has been met. The
Central District, like this Distat Court, would have subject ther jurisdiction over the instant
action; the Defendant would have been subjetiiégersonal jurisdiain of another California
District Court; and venue in the @teal District, where most of thevents giving rise to this case
occurred, would have been propexe 88 U.S.C. § 1391(b)(2). Further, “Plaintiffs do not disputg
that the Central District of Qifornia is a district where theaction might have been brought.

Accordingly, the only question is whether thisuttsshould transfer the &an for the convenience

\v.>J

of parties and witnessesWilson v. Walgreen Co., No. C-11-2930 EMC, 2011 WL 4345079, at *]
(N.D. Cal. Sept. 14, 2011).
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B. Convenience and Fairness Analysis

The Court considers in turn each of thersibevant convenience faws central to this
analysis: (1) Plaintiffs’ choice of forum, (2prvenience to the parties, (3) convenience of the
witnesses, (4) ease of accesthmevidence, (5) local interastthe controversy, and (6) the
relative court congestion and &nof trial in each forum.

1. Plaintiffs’ Choice of Forum

For purposes of a section 1404(a) analysisplaiatiff's choice of forum always weighs
against transfer; thus, the question for the Courbvg much weight to givthis choice relative to
the other factorsSee, e.g., Vu, 602 F. Supp. 2d at 1156-57 (balargcplaintiff's choice against
other factors weighing ifavor of transfer)Getz v. Boeing Co., 547 F. Supp. 2d 1080, 1082-83
(N.D. Cal. 2008) (same)nherent.comv. Martindale-Hubbell, 420 F. Supp. 2d 1093, 1100-02
(N.D. Cal. 2006) (same).

Generally, a plaintiff's choice dbrum is entitled to considerable weight and a defendant
must make a strong showing of inconvermie to warrant upsetting this choid@ecker Coal, 805
F.2d at 843 (9th Cir. 1986). However, the pldfistchoice is given less deference in a class
action. Lou v. Belzberg, 834 F.2d 730, 739 (9th Cir. 198¥Wjlson, 2011 WL 4345079, at *3. A

plaintiff's choice is also given leskeference when the plaintiff resides outside of the chosen fofum.

Gemini Capital Group v. Yap Fishing Corp., 150 F.3d 1088, 1091 (9th Cir. 1998}, 602 F. Supp.

2d at 1156 In addition, “the degree to which courts defer to the plaintiff's chosen venue is

substantially reduced where .the forum lacks a significant connection to the activities alleged|in
the complaint.”1d. at 1106.

Here, Plaintiffs argue that thhiaihoice of forum in the Ndnern District should be given
substantial weight and that tMotion should therefore be denie(Dkt. No. 20 (“Opp’'n”) at 4.)
However, three factors weigh against affording defee to Plaintiffs’ choice of forum. First,
Plaintiffs brought this action asputative class action. (FAC ¥3- Although Plaintiffs contend

that the rule granting less deference to clasracdoes not apply tdass actions that are

% “The policy behind not deferring to a nonresident itiis choice of venue appears tied to the notion that
plaintiffs should be discouraged from forum shoppind#liliams, 177 F. Supp. 2d at 1107.
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statewide (as opposed to nationwiddpintiffs cite no authority fothis proposition. (Opp’n at 4.)
Several courts have afforded less weight to thepffs’ choice of forum in similar statewide clas
action casesSeg, e.g., Wilson, 2011 WL 4345079, at *3 (affordingss deference to plaintiffs’
choice of forum in a statewide class actidfgloghlian v. Best Buy Sores, L.P., No. 08-4171 SC,
2008 WL 4890895, at *2 (N.D. Cal. Nov. 12, 2008) (sumSecond, the record reflects that both
Plaintiffs currently reside in the Central Distri (Fugarino Decl. ISO Mot. 11 9, 16.) Third, the
Northern District’s connection to the activities gkl in the complaint is significantly weaker thal
the Central District’s, as the majority of the hents giving rise to thaction occurred there.
While Brown did work a total of eighteen shiftstab Hollister stores in this District, the rest of
his shifts—and all of Silva’s—haueeen in the Central Districtld, 11 2-8, 14-15.) Thus, far
more of the activities giving rise to theraplaint occurred in the Central District.

Based upon these factors, the Court affordsBffs’ choice of forum significantly reduced
deference.See Wilson, 2011 WL 4345079, at *3 (affording pidiffs’ choice of forum reduced
deference because the plaintiffs brought a classraatid did not reside the district where the
suit was brought, and because thet$ pertinent to the action ocaarin the transferee district);
Lucasv. Daiichi Sankyo Co., Inc., No. C 11-0772 CW, 2011 WL 2020443, at *3 (N.D. Cal. May
24, 2011) (“[Plaintiff's] choice of forum in this aot is entitled to reducedkference because he
seeks to represent a class and he has filed his doinpla district outside of the district in which
he is domiciled.” (citation omitted)Flint v. UGS Corp., No. C07-04640 MJJ, 2007 WL 4365481
at *3 (N.D. Cal. Dec. 12, 2007) (*Accordingly, tl®urt finds that althagh Plaintiff chose to
bring the present case within the Northern District ddinimus connection of Plaintiff and the
case to this District reduces the deference givétiamtiff's choice of form.”). Thus, while this
factor, as always, leans against transfer, irctteeimstances of this case it is afforded minimal
weight.

2. Convenience of the Parties

“Convenience of the parties is anportant factor to considéor transfer of venue.Flint,

2007 WL 4365481, at *3. In weighinbis factor, courts do not consider the convenience to palf

that have chosen to bring a case in a forum evtieey do not reside, nor do courts consider the

U7

=)
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convenience to potential class members whose fmatiion in the case is merely speculati&ee

id. Thus, while Abercrombie argues that the Cémistrict is a more convenient forum because
Plaintiffs reside in Los Angeles, Plaintiifeunter that potential @ags members are located
throughout California, including éhNorthern District. (Mtion at 10; Opp’n at 5-6.)

Neither party persuades on this factor. PAaintiffs brought this case in the Northern
District, and as the location of @ottial class members does not gaghto this consideration, the
Court finds this fadr to be neutral.

3. Convenience of the Witnesses

The convenience to the witnesses is the mggbrtant factor in a tion 1404(a) analysis,
and the convenience of non-party witnesses is magpertant than the conmaeence of the parties.
Clark v. Sprint Spectrum L.P., No. C 10-03625 SI, 2010 WL 5173872;at(N.D. Cal. Dec. 15,
2010). Convenience of a litigant’s playee witnesses is entitled to little weight because they c
be compelled by their employerstastify regardless of venué&hore to Shore Props., LLC v.

Allied World Assurance, No. C 11-01512 JSW, 2011 WL 43441@7*+3 (N.D. Cal. Sept. 15,
2011);STX, Inc. v. Trik Sk, Inc., 708 F. Supp. 1551, 1556 (N.D. Cal. 1988).

Here, Plaintiffs argue that, as this is agtiwe class action involving Abercrombie stores
throughout the state, there are Abercrombie enggsyn the Northern Birict with relevant
knowledge about the case who should be considered potential withesses who would be
inconvenienced by a transfer. (Oppait 5-6.) However, Plaintiffisave not indicated that class
members other than themselves will be calletdstify as withesses or deponents. Neither do
Plaintiffs specifically identify ay non-party witnesses in the Noetrn District. Therefore, the
location of these unidentified, hypotlual withesses bealtistle weight in tre Court’s analysisSee
Wilson, 2011 WL 4345079, at *4 (finding @b the location of putativeass members carried little
weight in the conveniena® witnesses analysis where theras no indication that class members
other than the plaintiffs @suld be needed to testifyjohnsv. Panera Bread Co., No. 08-1071 SC,
2008 WL 2811827, at *3 (N.D. Cal. July 21, 2008dtfng that because “the Court lacks any
indication of how many people frothe putative class are anticipat® be witnesses, and what

their relevant testimony would be’ . . . the Qdaannot base a decotsi to transfer based on
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speculation as to the relewae of potential, but unnzed, witnesses.™ (quotinglint, 2007 WL
4365481, at *4) (citation omitted)).

Abercrombie counters that this factor weighbstantially in favor of transfer because the
majority of potential withesses—including mosttloé Plaintiffs’ co-workers and supervisors—are
located in the Central Distric{Motion at 10.) However, the Court affords less weight to the
argument as Abercrombie currently employs thegeesses. The Court notes, however, that
Abercrombie has neither identified its potenti@nesses nor outlined the substance or relevancg of
their testimony.See Florens Container v. Cho Yang Shipping, 245 F. Supp. 2d 1086, 1093 (N.D.
Cal. 2002) (finding that the moving pgrailed to establish that thfactor favors transfer because
it did not identify key witnesses to be called ceg@nt a statement as to the importance of their
testimony);Williams, 157 F. Supp. 2d at 1108 (“To demoagtrinconvenience of witnesses, the
moving party must identify relemawitnesses, state their loaatiand describe their testimony and
its relevance.”).

Neither party has made a particularly strehgwing of inconvenience here, as neither has
specifically identified any potentialon-party witnesses. Nevertbgs, on balance, this factor
weighs in favor of transfer. As this is amployment action involving disputes over rest periods
employment policies, and paymemactices, the probable witnessed ikely include Plaintiffs’
current and former managers and supervis@fsthe 39 managers who have managed stores at
which Brown has worked, 31 have been at stores in the Central District. (Fugarino Decl. 1SQ
Reply 1 4.) Silva has worked exclusively in entral District. (Fugarino Decl. ISO Mot. { 15.)
Further, because Plaintiffs have worked predorelgan the Central District, to the extent that
current or former co-workers may need to testiffpe deposed, it is not unreasonable to conclude
that the majority of these poteaitwitnesses are more likely to lmeated in the Central District
than in the Northern District.Id. 1 8, 15.) While the Courffards little weight to party-
witnesses, there is a distinct possibility thate of these potentialitwesses will no longer be
employed by Abercrombie. Because the corsmee to non-party witsses is of paramount
concern, the location of these possible witnessgwén greater weight. Thus, on balance, this

factor weighs in favor of transfeSee Wilson, 2011 WL 4345079, at *4 tiding this factor to
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weigh toward transfer in a wa@ad hour action where the plaffe’ managers and co-workers
were the principal witnesses and “largelgidged] in the [transfee] district”).
4. Ease of Access to the Evidence

The location of evidence may be an importantdain a conveniencend fairness analysis.
Vu, 602 F. Supp. 2d at 1156. However, this factoreistral or carries only minimal weight when
the evidence is in electronic fornee, e.g., Sarinara v. DS Waters of Am. Inc., No. C-13-0905
EMC, 2013 WL 3456687, at *2 (N.D. Cal. July 9, 20{f)ding ease of access to evidence to be
neutral factor “given the avalddity of digital records”);Friends of Scot., Inc. v. Carroll, No. C-12-
1255 WHA, 2013 WL 1192956, at *3 (N.@al. Mar. 22, 2013) (“[Wih technological advances
in document storage and retrieval, transportingudeents does not generally create a burden.”).

Here, Abercrombie argues that the majority of the relevant stores, garments, documer
data is located in the Central Dist. (Motion at 11.) HoweveRlaintiffs correctly counter that
the electronic transportation of documents du#smpose a burden on Abercrombie in litigating
in the Northern District. (Opp'nat7.)

Because the documentary evidence in this bkesky will be produced in electronic form,
the Court finds this factor to be neutral.

5. Local Interest in the Controversy

The next factor courts considerthe local interest in daling local controversiesvan
Syke v. Capital One Bank, 503 F. Supp. 2d 1353, 1365 (N.D. Cal. 2007) (cibegker Coal, 805
F.2d at 843).

Abercrombie argues that this factor weighsdad transfer becausiee majority of the
incidents giving rise to this aot occurred in the Central DistricfMotion at 11-12.) Plaintiffs
counter that this Distridias an equal interest due to thegence of Abercrombie stores in the
Northern District and the factahmembers of the putative classaateside here. (Opp’n at 6.)
While this factor is somewhat neutralized by thesence of Abercrombie stores in both distficts

the fact that the majority of events occurred i @entral District creates a greater interest in theg

* Nothing in this Order suggests that tallyihg number of storda two given districts
automatically yields a reliable measure of theraits' relative “connection’dr “interest in” the
litigation. The analysis requires subtle, careful weighing, not a mechanical count.

Its, a




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

controversy in that districtSee Vu, 602 F. Supp. 2d at 1157 (findingathwhile the transferee
district’s interest was not sutasitially stronger than the traesbr’s, it “nevertheless maintains
stronger because the eventssatie took place there”). The Cofimnds this factor to weigh in
favor of transfer.

6. Relative Court Congestion andTime of Trial in Each Forum

The relative docket congestiontbie respective forums may be relevant to the Court’s
decision on whether to transfeCtr. for Food Safety v. Vilsack, No. C 11-00831 JSW, 2011 WL
996343, at *8 (N.D. Cal. March 17, 2011). “This faoeéxamines whether a trial may be speedie]
in another court because of likss crowded docket. To measwongestion, courts compare the
two fora's median time fromilihg to disposition or trial.”Id. (internal quotation marks and
citations omitted).

The parties submitted differing sets of data in support of their positions. Abercrombie
data on the median time intervals from filing topdisition of civil cases in the district courts for
the twelve-month period ending March 31, 2012. (Dkt. No. 12.) Plaintiffs submitted the sam
information for the period ending March 31, 20XBkt. No. 21, Ex. A.) The Court considers the

most recent set of data as more relevant. As of March 31, 2013, the median times from filingd

disposition and filing to trial ithe Northern District of Califeria are 6.4 months and 27.5 monthg

respectively. I@d.) In the Central District, the median timm&om filing to disposition and filing to
trial are 5.4 months and 20onths, respectively.ld.) The net difference, then, is 1 month from
filing to disposition and 7.5 months from filing to trialhe Court finds that there is no meaningfd
difference between the two disti$’ median resolution timesSee Hansell v. TracFone Wireless,
Inc., No. C-13-3440 EMC, 2013 WL 6155618, at(M.D. Cal. Nov. 22, 2013) (finding it
“unclear” whether there was an appreciable défifiee in relative congtsn where the median
times to disposition and trial the transferor district were 1lr6onths longer and 14.8 months
longer, respectively, than those irtlnansferee district). Therefothis factor is neutral or weighg
slightly in favor of transfer.
I
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7. Balancing the Discretionary Factors

Balancing the relevant factomsnly Plaintiffs’ choice of foum weighs against transfer.
However, this is afforded the lowest deferepossible because thisagutative class action, the
plaintiffs do not reside in the Northern Distriehd the Northern District’s connection to the
activities giving rise to the complaint is comparatyweeaker than that of the Central District. TH
remaining factors are either neutral or weiglfewor of transfer, including the convenience of
witnesses factor which is of utmost import. sBd upon the relative balancing of each factor, thg
Court finds that Abercrombie has made a sudfitly strong showing of inconvenience to warrant
transfer. See Wilson, 2011 WL 4345079, at *6 (citinBecker Coal, 805 F.2d at 843).
IV.  CONCLUSION

For the reasons stated above, Defendants’ Motion to TranshereMe the Central District
of California iISGRANTED.

This Order terminates Docket No. 11.

The Clerk is directed to transfer the file imstlhase to the Central District of California.

WW

[ &7 4 |
MONNE GONzALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

T 1SS0 ORDERED.

Date:February 14, 2014
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