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\Vita Healthcare Partners, Inc. Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

SANDRA HATFIELD, an individual; Case No: C 13-5206 SBA
LAUREL ANTONUCCI, an individual; and
MAUREEN PATRICIA MURPHY, an ORDER GRANTING
individual, DEFENDANT’'S MOTION TO
Plaintiffs, DISMISS
VS. Dkt. 7

DaVITA HEALTHCARE PARTNERS, INC};
and Does 1 through 50, inclusive,,

Defendants.

Plaintiffs Sandra Hatfield (“Hatfield”), Laurel Antonucci (“Antonucci”) and
Maureen Patricia Murphy (“Murphy”) filed #gun state court alleging that they were
subjected to discrimination and retaliationdailtimately were constructively discharged
by their former employer, DaVita HealthcareatRars, Inc. (“DaVita” or “Defendant”).
Defendant removed the action tastiCourt on the basis of diksaty jurisdiction, 28 U.S.C.
§ 1332.

The parties are presently before @aurt on Defendant’®otion to Dismiss
Pursuant to FRCP 12(b)(6), ort&tnatively, 12(e). Dkt. 7Having read and considered
the papers filed in connection with this tbes and being fully infoned, the Court hereby
GRANTS the motion to dismisnd DENIES AS MOQOT theli@rnative motion for a more
definite statement. Plaiffs’ second through sixth causesaction are DISMISSED with
leave to amend. The Court, in its digmme, finds this matter suitable for resolution

without oral argument. See Fed. R. Civ78(b); N.D. Cal. CivL.R. 7-1(b).
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l. BACKGROUND'*!

Defendant operates kidneyatlisis clinics throughouhe United States, including
one located in the Bel-Aire Plaza Shopping @em Napa, California, where each of the
Plaintiffs worked. Compl. Y 4, Dkt. 1. Hield moved from Indian# California to work
as a dialysis nurse at the clinic in July 2012.. 1 5, 10, 46. Myhy began working at the
clinic in January 2012, also as a dialysis nuige {[f 7, 12. Antonucevorked at the clinic
as a social worker beginning ecember 2005. 1d. § 11.

Plaintiffs allege a myriad afomplaints with respect tworking at the Napa clinic.
They claim to have experienced a hostiterk environment wich was “medically
dangerous,” and “rife with discrimination” asresult of the predomamtly Filipino clinic
staff who were abusive Caucasian patients arffl dth § 13. In addition, Plaintiffs allege
that: Defendant failed to accommodate Murphy’s disability, id. § 13D; discriminated
against Antonucci on account of her sexuaiference, id. § 13E; and terminated Murphy
for complaining about ganwork environment, id. § 13F he work conditions allegedly
became sufficiently unbearablecbuthat Hatfield was constructively discharged in April
2013; Antonucci in March 2013; and kahny in October 2012, 1d. T 15.

On October 4, 2013, Plaintiffs filedeghnstant action against Defendant in the
County of Napa Superior Coualleging six state law causesadftion for: (1) constructive
discharge in violation ofyblic policy (by Hatfield and Antonucci only); (2) breach of
contract; (3) breach of the irad covenant of good faith arfidir dealing; (4) retaliation,
failure to prevent harassment, discrintion; (5) fraudulent iducement to accept
employment (by Hatfield only)and (6) intentional inflicon of emotional distress.

On November 8, 2013, Defendant remd¥iee action on the basis of diversity
jurisdiction. Pursuant to Re112(b)(6), Defendant moves dismiss the second through
sixth causes of action for failure to stateairol or alternatively, for a more definite

statement under Rule 12(e). The motion has hdbnbriefed and is ripe for adjudication.

1 The following summary is taken fronflegations of the Gmplaint which are
presumed true for purposes of a Rule 12(b)(6) motion to dismiss.

2.
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Il. LEGAL STANDARD

“Dismissal under Rule 12(b)(6) is propg&hen the complairgither (1) lacks a
cognizable legal theory or (Bils to allege sufficient fact® support a cognizable legal
theory.” Somers v. Apple, tn, 729 F.3d 953, 959 (9th CR013). “Rule 12(b)(6) is read

in conjunction with Rule 8(a), which requsr@ot only ‘fair notice of the nature of the
claim, but also grounds on which the claim $é%tZixiang Li v. Kerry, 710 F.3d 995, 998-
99 (9th Cir. 2013) (quoting ipart Bell Atl. Corp. v. Tworhly, 550 U.S. 544, 556 n.3

(2007)). “To survive a motion to dismiss, a complaint must contain sufficient factual

1"

matter, accepted as true, to ‘statelaim to relief that is plause on its face.” ” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quoting TwomiE50 U.S. at 570 (2007)). A complaint
must contain more than “labels and conclusiarrsd “formulaic recitation of the elements
of a cause of action”; it must contain factuégations sufficient to “raise a right to relief
above the speculative levelTwombly, 550 U.S. at 555.

In assessing the sufficiency of the pleadirgourts must consider the complaint in
its entirety, as well as other sources courtknarily examine whenuling on Rule 12(b)(6)
motions to dismiss, in particular, documentsoirporated into the complaint by reference,

and matters of which a court may take judiciatice.” Tellabs, Inc. v. Makor Issues &

Rights, Ltd., 551 U.S. 308, 322007). The court is to “accept all factual allegations in tl
complaint as true and construe the pleadings in the light mosafdgdo the nonmoving
party.” Outdoor Media Group, Inc. v. Ciof Beaumont, 506 F.3d 89899-900 (9th Cir.

2007). Where a complaint or claim is diss@d, leave to amend generally is granted,
unless further amendment would be futile. @has Fleer/Skybox Int’'l, 300 F.3d 1083,
1087-88 (9th Cir. 2002).

II. DISCUSSION

A. BREACH OF CONTRACT
In general, employment reélanships in California arpresumed to be “at will,”
meaning that “employment may be ended itlyez party ‘at any time without cause,’ for

any or no reason, . ..” Guz v. BechtelNic., 24 Cal. 4th 317, 335 (2000) (summarizin

-3-
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Cal. Lab. Code § 2922)The statutory presnption of at-will employment may be

113

overcome by “an agreemgrexpress or implied, that . the employment relationship will
continue indefinitely, pending the occurreraf some event such as the employer’s
dissatisfaction with the employee’s serviceshe existence acfome “cause” for

termination.” Foley v. Interactive Dat@orp., 47 Cal.3d 65480 (1988) (citation

omitted). “The mere existence of an eoywhent relationshipféords no expectation,
protectible by law, that employment will camtie, or will end only on certain conditions,
unless the parties have actually adoptedhsarms.” _Guz, 24 Cal. 4th at 350.

In their second cause of action for breackaftract, Plaintiffs allege that their
employment was governed by fitten contracts” which proded that they could be
discharged only for good cause. Compl. § Zb6.state a claim fdoreach of contract, a
plaintiff must allege facts establishing testence of a contract, her performance or
excuse for nonperformaa, breach by the other parand resulting damages. See First

Comm’l Mortgage Co. v. Reece, 89 Cal. App. 4th 731, 745 (2001). Here, Defendant

focuses on the first element, and contendsRhantiffs’ allegations are insufficient to
demonstrate the existence of exggemployment agreements.

With regard to Hatfield, Plaintiffs alleghat her written contraegs comprised of the
job offer letter from Defendant,@py of which is attached &xhibit A to the Complaint.
Compl. Ex. A. The letter expressly states, boar, that Hatfield’s employment is “at-will”
and can be terminated “at atiyne, for any reason or no reason, with or without notice.”
Id. The letter further confirms that nothingntained therein is “intended to create an

express or implied contract.”_Id. Givéhe provisions affirming that Hatfield’s

employment is at-will, her offer ter is insufficient to establisthe existence of an express

contract of employment. See Solimar€¥S RX Servs., Inc., --- Fed.Appx. ---, 2014 WL
1568863, *1 (9th Cir. Apl 21, 2014) (affirming dismissal of breach of contract claim,

where the employee’s offer lettstated that the offer was for “at will employment such th
you or the Company may terminate your empleyt relationship at anytime and for any

reason.”).

at
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Antonucci’s breach of contract claim fareo better. The pleadings allege that
Antonucci’s written contract is embodied inrlveritten job description, a copy of which is
attached to the Compldias Exhibit B. Compl. Ex. BHowever, this document is nothing
more than a general description of the jobedutor the social woek position. This is
confirmed at the bottom of theb description, which recitébat: “The above statements
are intended to describe the general naturdeasd of work assignment for this job.” Id.
There are no statements in the job descrighah create any express or implied contractu
obligations on the part of Defendant oggast that Antonucci’'s employment with
Defendant wasrgything other than at-will.

Finally, Plaintiffs have failed to establiie existence of an express contract of
employment between Defendant and MurphyfeDdant contends that Plaintiffs have
failed to state a cause of action for breacharftract as to Muipy on the grounds that
Plaintiffs have not alleged verbatim the qawt terms allegedly breached or attached a
copy of the contract to the pleadings. Opp’n at\While this rule applies in state court

actions, see Otworth v. Southern Pac. Trartspion Company, 166 CaApp. 3d 452, 459

(1985), it is not entirely clear that it is gerneaio federal court actions, which are governg
by Rule 8(a), see Daly v. United Healtheémsurance Companio. C 10-3032 LHK,
2010 WL 4510911, *3 (ND. Cal. Nov. 1, 2010) (“Feddrprocedural law . . . does not

require plaintiffs to attach @py of the contract to a cotamt alleging breach of that
contract or to recite the contract terms airin”). That notwithstanding, the pleadings fai
to allege any facts regarding the nature t@nohs of the express contract between Murphy
and Defendant that allegedly was breached.

It bears noting that Plaintiffs fail togpond directly to Defedant’s arguments for
dismissing any of their claims for breach ohtract. Instead, Plaintiffs counter that
“California courts have allowed contract cte to stand despite the at-will nature of a

plaintiff's employment agreeemt where the plaintiff algeed a claim for wrongful

2 Unlike Hatfield and Antonuti, Murphy “does not havier written contract in her
possession.” Compl. § 25.

al
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discharge in violation of publipolicy.” Opp’n at 5. This assertion is illogical and legally,

untenable. In Tameny v. Atlantic Richfield Co., 27 Cal.3d 167 (1980), “the California

Supreme Court carved out an exceptmithe at-will rule by recognizingtart cause of
action for wrongful terminadins that violate public policy.” Freund v. Nycomed
Amersham, 347 F.3d 752, 758 (@ir. 2003) (emphasis addet)The duty underlying a

Tameny claim “is not based on the terms and tmmd of the contract, but rather arises
out of a duty implied in law on the part oktemployer to conduct its affairs in complianc
with public policy[.]" Koehrer v. Super. Ct., 1&lal. App. 3d 1155, 116@.986). As such,

Plaintiffs’ ability to bring a ciim for wrongful termiation in violation ofpublic policy has
no bearing on whether they have satisfiedgleading requirements to state a claim for
breach of contract.

Given Plaintiffs’ failure to address the deficiencies in their breach of contract ca
of action, it is unclear whether their lack o$pense indicates their slee to abandon their

contract claim._See Ramirez v. Ghilotti Brogc., 941 F. Supp. 2d197, 1210 (N.D. Cal.

2013) (finding that the failure to respondaiument amounts to a concession that the
argument has merit). In view of this ambiguity, the Court, out of an abundance of cau
grants Plaintiffs leave to amend to alleget$ sufficient to estabhsthe existence of an

express contract if they are able. Plains#f®uld be aware that any pleading filed in this

Court is subject to Federal Rule of Civil Pedare 11, and therefore, Plaintiffs may allege

additional facts only to the extent that thegve a good faith basis for doing so. If
Plaintiffs no longer desire to pursue their breatbontract claimthey should omit such

claim from the amended complainSee London v. Coope&sLybrand, 644 F.2d 811, 814

3 The elements of a claim for wrongful térmation in violation of public policy are:
(1) an employer-employee relationship; (2)aalverse employment action, (3) that the
adverse employment action violated public policy, and (4) the adverse emIponment aq
caused the employee damages. Haney v. Alalhaiform Servs., Ing 121 Cal. App. 4th
623, 641 (2004). Here, Plaintiffs’ firsause of action is for wrongful constructive
discharge in violation of publipolicy on behalf of Hatfieldind Antonucci. That claim is
not being challenged by Defendantle instant motin to dismiss.

D
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(9th Cir. 1981) (“[A] plaintiff waives all causeof action alleged in the original complaint
which are not alleged in the amended complginAccordingly, Plantiffs’ second cause
of action for breach of contract ISMISSED with leave to amend.

B. BREACH OF THE IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

Every contract imposes upon each party ¢ dfigood faith and fair dealing in its

performance and its enforcement. Carma Developers (Cal.), Inc. v. Marathon Devel.
Inc., 2 Cal.4th 342, 371-72 (1992The existence of a contract is a necessary element O
claim for breach of the impliecbvenant of good faith andifalealing. _See Racine &

Laramie, Ltd. v. Dep’t of Parks & Recreati, 11 Cal. App. 4t1026, 1031 (1992) (“The

implied covenant of good faith and fair deglrests upon the existence of some specific
contractual obligation.”). In view of the Cowstfinding that Plaintiffs have failed to state
claim for breach of contract, Plaintiffs’ thicause of action for breach of the implied
covenant of good faith and fair dewgiis DISMISSED with leave to amend.
C. DISCRIMINATION /FAILURE TO PREVENT HARASSMENT/RETALIATION
Plaintiffs’ fourth cause of action is sed as “Retaliation; Failure to Prevent
Harassment; Discrimination.” In fact, these distinct legal claims, which, for purposes ¢

clarity, should have been allepas separate causes of @ati Janken v. GM Hughes

Elecs., 46 Cal.App.4th 55, 64-68996) (noting that a harasent claim is distinct from a

discrimination or retaliation alm). Defendant’s arguments for dismissal of these claims

are discussed below.
1. Discrimination
a) Race, Sexual Orientation and Medical Condition

Under California’s Fair Employment amtbusing Act (“FEHA”), it is “an unlawful
employment practice . . . [flor an employbkecause of the race, religious creed, color,
national origin, ancestry, physical disabilitgental disability, medical condition, genetic
information, marital status, sex, gendemdgr identity, gender expression, age, sexual
orientation, or military and veran status of any person. to discriminate against the
person in compensation or in terms, conditions, or privileges of employment.” Cal. G

-7-

Calif

fa

D

pv't




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

Code § 12940(a) (emphasis addedjhe Complaint alleges that: (1) all Plaintiffs were
subjected to discrimination on accountlo¢ir race and foopposing Defendant’s
“unlawful and discriminatory employment ptaes,” Compl. 1 13B36; (2) Murphy was
subjected to discrimination atcount of her whistleblowingnd an unspecified “medical
condition,” id. 11 13D, 13F, 38; and (3) Antonucci was allegedly subjected to
discrimination on account of her unsgdii “sexual preference,” id. 11 37.

With regard to Plaintiffs’ FEHA claimef race, sexual orientation and medical
condition discrimination, Defendanontends that Plaintiffs have failed to allege facts
establishing a prima facie case of discrinimaunder McDonnell Douglas Corp v. Green
411 U.S. 792 (1973). See Guz, 24 Cal.4tB=-55 (noting that California has adopted th

McDonnell Douglas framework in employmetiscrimination cases). Though Plaintiffs

fail to address this contention, the Court sdteat “[tjhe prima facie case under McDonne
Douglas . . . is an &entiary standard, not a pleadireuirement.”_Swierkiewicz v.

Sorema N.A., 534 U.S. 506, 509 (2002). “Gequently, the ordinary rules for assessing

the sufficiency of a amplaint apply.” _Id. Under thes‘ordinary rules, plaintiff must
properly allege factual allegations whitilow][ ] the court to draw the reasonable
inference that the defendant is liable for mhisconduct alleged.” Igbal, 556 U.S. at 678.
Applying the federal standards for pleadingaiccordance with Rule 8(a), the Court
finds that the allegations of the Complaame too conclusory to state a claim for
discrimination under FEHA. Though generadljeging that the predominantly Filipino

staff at Defendant’s clinic ifNapa discriminated againSaucasians, Plaintiffs do not

4 The Complaint does not specify whethaiiiffs’ discrimination claim is brought
under FEHA or its federal analog, Title VII tife Civil Rights Act of 1964 ﬁ“TitIe VII"), or
both. Since Plaintiffs filed $uin state court, they presuniglare relying solely on state
law. However, “Title VIl and FHA operate under the same guigliprinciples.” Brooks v.
City of San Mateo, 229 F.3d 917, 923 (9th. 2000). Therefore, the Court’s analysis is
the_l_srlslm\(/el,l regardless of whether Plaintffiscrimination claim is construed under FEHA
or Title VII.

_ ® Plaintiffs’ allegations of discriminain based on opposing f@adant’s allegedly
illegal practices and being a whistleblower er@re accurately framed as retaliation claim
and will be discussed in the subsection below.

-8-
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specifically identify themselves as Caucasian-atny other race. Compl. 1 13B. Plaintiff$

also do not allege that the axis of Filipino employees occudén their presence or were
directed at them because of their ra&emilarly, no facts are alleged establishing
Antonucci’s sexual orientation or Murphyisedical condition. The Complaint also does
not set forth any facts regarding the actiohBefendant were because of their sexual
orientation and/or medical comidn. 1d. { 13D, 13E. In ew of the paucity of facts
alleged in the Complaint, Plaintiffs’ ca, sexual orientation and medical condition
discrimination claims are DISSSED with leae to amend.
b) Failure to Accommodate

Plaintiffs allege that “[Defendant] fadieto provide [Murphy] with reasonable
accommodations despite being able to do seopl. § 13D. A claim for failure to
accommodate is governed by California Goveent Code § 12940(m). The essential
elements of such a claim arét) the plaintiff has a disability covered by FEHA,; (2) the
plaintiff is a qualified individual; and (3he employer failed to reasonably accommodate

the plaintiff's disability. Jensen v. Wells ig@ Bank, 85 Cal. Appith 245, 255-56 (2000).

A claim under § 12940(m) is similar to one thscrimination under 8 12940(a) in that the
plaintiff must suffer from a disability coveddoy FEHA and is a qualified individual, but
differs in that an adverse employment action nesde shown. Id. Here, Plaintiffs fail to
allege any facts specifying Murphy’s allegedability, that she is a qualified individual or
how Defendant failed to accommodate headbility. Accordingy, said claim is
DISMISSED with leave to amend.
2. Failure to Prevent Harassment

FEHA makes it unlawful for “an employer . . . to fail to take all reasonable steps
necessary to prevent discrimination and ssmegent from occurring.” Cal. Gov. Code
8 12940(k). A plaintiff seeking to recovermdages based on a claim of failure to prevent
harassment or discrimination must show thesgential elements: ($he was subjected to
discrimination, harassment or retaliation; {2 defendant failed to take all reasonable
steps to prevent discrimination, harassmemetaliation; and (3) defendant’s failure causs

-9-
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plaintiff to suffer injury, damage, loss barm. _Lelaind v. City and County of San
Francisco, 576 F. Supp. 2d 1079, 1103 (NCal. 2008) (citing BAJI 12.11). Plaintiffs

allege, without elaboration, that Defendant “failed to take reasonable steps to prevent
aforementioned harassment, discrimination and retaliation.” Compl® § 38.

As noted, the first element of a causadiion under § 12940(kgquires the pleader
to establish that he or she was subjected tassanent. To establish a prima facie claim ¢
harassment under FEHA, a plaintiff must alléige elements: “(1) plaintiff belongs to a
protected group; (2) plaintiff was subjectunwelcome [ | harassmerf3) the harassment
complained of was based on [a protectedsdiastion]; (4) the hassment complained of
was sufficiently pervasive so as to alter the conditiorengbloyment and create an abusiv
working environment; and (5) respondeat supéri&isher v. San Pedro Peninsula Hosp.
214 Cal. App. 3d 5908 (1989); see Cal. Gov't @e § 12940(j)(1) (proscribing

harassment on account of an employee plieant’s protected classification).

It is not entirely clear from the pleadingsathype of harassment is being alleged.
For instance, the Complaint agg's to allege harassment oo@mt of race, as exemplifieg
by Plaintiffs’ claims thaFilipino employees “would igularly berate” Caucasian
employees. Compl. § 13B. However, Pldfatdo not identify themselves as Caucasian
nor do they allege that they meesubjected to or witnessecetharious alleged acts of race-
based harassment. Id. SimijaPlaintiffs claim that Atonucci was allegedly “treated
abusively and unfairly” and vgd'excluded from meetings [] and was the object of scorn
and derision” because of her sakarientation._Id. { 13EAgain, however, Plaintiffs fall
to identity Antawucci’s sexual orientation. Moreovéhnge allegations regarding Antonucci’

alleged mistreatment are cdusory, and otherwise fail testablish that the alleged

6 As discussed, to state aich for failure toprevent discrimination, harassment are
retaliation, Plaintiffs must allege factsffscient to state a clan for discrimination,
harassment and retaliation. Plaintiffs’ clainn fliscrimination is discussed above, and thg
claim for retaliation is discusddelow. Therefore, this section specifically focusses on
Plaintiffs’ claim for harassment.

-10 -
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harassment was “sufficiently pesive so as to alter the conditions of employment.” Se¢
Fisher, 214 Cal. App. 3d at 608.

U

The vague and conclusory allegationtafassment fail to affd fair notice to
Defendant of the nature and factual basis fr ¢faim. Plaintiffs’claims for failure to
prevent harassment as welltas failure to prevent disenination and retaliation are
therefore DISMISSED with leave to amend.

3. Retaliation

The anti-retaliation provision of FEHA prdiits employers from taking any advers

1Y%

employment action against an employee whas“bpposed any practices forbidden undet
[8 12940] or because the perduas filed a complaint, teBed, or assisted in any
proceeding under this partCal. Gov't Code § 12940(h). “To state a claim of retaliation
under FEHA, a plaintiff must show: (1) bagaged in a protected activity, (2) he was
subjected to an adverse employment acamal, (3) there is a causal link between the

protected activity and the adverse employmenba¢ Rope v. Auto-Chlor Sys. of Wash.,

Inc., 220 Cal. App. 4th 635, 651 (2013A.similar yet distinct claim for retaliatioim
violation of public policy may be alleged where the alleged employer misconduct involves
an adverse employment action thaess severe than discharge. Garcia v. Rockwell

Internat. Corp., 187 Cal. Apd 1556, 1562 (1986abrogated on other grounds, Gantt v.

Sentry Insurance, 1 Cal.4th 1083 (1998uch a claim is analgd under the same test

applicable to a FEHA retaliation claim. Seehms v. Kaiser Permanente Int’l, 151 Cal.
App. 4th 1102, 1109 (2007).

In the instant case, Plaintiffs alletiet they were “subjected to harassing
conduct . . . because they opposed Defendant DaVita's unlawful and discriminatory
employment practices and commcated such opposition to it.” Compl. § 36. The

specific, objectionable practices allegedbmmunicated to Defendant are not clearly

"Where the adverse employment actioa termination, the claim is one for
wrongful termination in violatn of public policy, as opposéd retaliation._See Scott v.
Phoenix Schools, Inc., 175 Calpp. 4th 702, 714 (2009).

-11 -
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specified in the paragraphs tltatmprise this cause of actiohlonetheless, the Court notes
that elsewhere in the Complaint there are allegations taettifs were subjected to a
“medically dangerous envirorant,” “intolerable conditionsand racially-abusive conduct
by Filipino employees. E.q., if.13A, 13B, 13C. What is absent, however, are allegatig
that Plaintiffs actually compiaed about these practicesRefendant or precisely how
Defendant allegedly harassedretaliated against Plaintiffer making such complaints
(assuming they were made). Imsthegard, the allegations of the Complaint are particulg
confusing, as Plaintiffs allege only thaMltirphy was terminated because of complaints she
made to Defendant DaVita regardismme of the conditions desibed above.” Compl.

1 13F (emphasis added).

In sum, the allegations in support o&iliff's retaliationclaim fail to provide
Defendant with fair notice of éhfactual basis therefor. Toetlextent that Plaintiffs intend
to pursue a claim of retaliation, it is incumbepon them to allegiacts that specify the
nature of the complaint or oplaints made to Defendant bgch Plaintiff, the adverse
employment action resulting from making swdmplaint, and facts from which it may be
plausibly inferred that the adverse employneation is linked to those complaints. Giver
the absence of such allegationshe Complaint, Rlintiffs’ cause of action for retaliation is
DISMISSED with leave to amend.

D. FRAUDULENT INDUCEMENT TO ACCEPT EMPLOYMENT

California Labor Code § 970 prohibits thekimay of knowingly false statements to
induce or persuade someone to change their residence for purposes of employment.

statute provides, in pertinent part:

No Person, or agent or offictrereof, directly or indirectly,

shall influence, persuade, or engage any person to change ...
from any place within the State an?/ t|c))lace outside, for the
purpose of working in any brandf [abor, through or by means
of knowingly false representations, whether spoken, written, or
advertised in printed form, concerning either:

(a) The kind, character, existence osuch work;

(b) The length of tira such work will lastor the compensation
therefor][.]

-12 -
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Cal. Lab. Code § 970. This provision “hasublic purpose: to tect the community from

the harm inflicted when a fraudulentlydiced employment ceases and the former

employee is left in the commiiy without roots or resources and becomes a charge on the

community.” Mercuro v. Super. Ct., 96 Cal. Agiph 167, 180 (2002)Because this claim

sounds in fraud, it must be alleged withtgardarity under Rule 9(b). Kearns v. Ford

Motor Co., 567 F.3d 112A125 (9th Cir. 2009). To compgawvith Rule 9(b), the plaintiff

must allege “the who, what, when, whereq &low” of the alleged fraudulent conduct.
Cooper v. Pickett, 137 Bd 616, 627 (9th Cir. 1997).

The Complaint alleges thBXefendant fraudulently indudeHatfield to move from
Indiana to California based on false promides: (1) Defendant’s Napa clinic was
compliant with California law; (Pthe clinic was “a good place work”; (3) the clinic “had
a reputation as a facility with a statue [@a0[d respect in the publceye”; (4) Hatfield
would find her job “fulfilling and satisfying”; and (5) “thelinic conditions were
professional.” Compl. { 43, 46. Absent frtime Complaint are allegations regarding wh¢
and who made each of these statementsots supporting the inference that Defendant

knew the statements were false when m&ke Hsu v. OZ Optic€11 F.R.D. 615, 620

(N.D. Cal. 2002) (dismissing claim for prossory fraud where plaiff failed to allege

facts showing that the defendant had rniention of being bound by its contractual

promises).
Plaintiffs argue that Rule 9(b)’s partiewity requirements should be relaxed becad
“the facts lie more in the knowledgf the Defendant.” Opp’n att7‘Rule 9(b) may be

relaxed to permit discovery in a limited clagssorporate fraud cases where the evidencs
of fraud is within a defendant’s exclusivesgession.”_U.S. ex rel. Lee v. SmithKline
Beecham, Inc. 245 F.3d 1048 5P0(9th Cir. 2001). In such situations, plaintiffs [cannot

8 In support of this proposition, Plaintiftste California case law. Plaintiffs should
be aware that “federal cougting in diversity apply state substantive law and federal
procedural rules.”_Gasperimi Center for Humanities, 518.S. 415, 427 (1996). In this
Instance, however, the state rule cited by Rfésns the same under federal law. See
Moore v. Kayport Package Exp., Inc., 885 F.2d 531, 540 (9th Cir. 1989) (“[Rule 9(b)] 1
be relaxed as to matis within the opposingarty’s knowledge.”).
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be expected to have personal knowledge ef#hevant facts.” Neubronner v. Milken, 6

F.3d 666, 672 (9th €i1993). That rule does not apfiere, as the allegedly false

representations that form the basish# instant claim were allegedly madeHatfield.
Compl. § 43. As such, sisbould be in a position identify when and by whom the
statements were made. See Sanford v. MegWbrks, Inc., 625 Bd 550, 558 (9th Cir.

2010) (holding that “it was not unreasonaltie’expect plaintiffs who received the

fraudulent telephone calls to have personal kndgdeof and to allege who made the callsg).

In view of Plaintiffs’ failure to allege fraudith specificity as required under Rule 9(b),
their fifth cause of action for fraudulentincement to accept employment is DISMISSEL
with leave to amend.

E. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

The elements of cause of action for mttenal infliction of emotional distress
(“lED”) are: (1) extreme and outrageous caotlby the defendantith the intention of
causing, or reckless disregard of the probabilitgaafsing, emotional distress; (2) severe
extreme emotional distress suffd by the plaintiff; and (3actual and proximate causatior

of the emotional distress by the defendant’sameous conduct. Hughes v. Pair, 46 Cal.4

1035, 1050 (2009). A defendanconduct is “outrageous” vem it is “so extreme as to
exceed all bounds of that udlydolerated in a civilized ammunity.” Potter v. Firestone

Tire & Rubber Co., 6 Cal.4th 965,00 (1993) (internal quotations omitted).

In their cause of action for IIED, Plaintiffs simply allege that “Defendant DaVita's

conduct as hereinabove alleged was outragedderhipl.  55. Though the section of the
Complaint comprising #1IED claim fails to allege what particular acts were outrageou
Plaintiffs contend that by incorporating by nefiece all of the previous paragraphs of the
Complaint, they have safied their obligatiorof providing fair notice to Defendant of the
conduct that forms the basistokir IIED claim. Opp’n a8-9. Not so. The pleadings
contain a litany of discursivallegations regarding purged wrongdoing by Defendant—
and it is far from clear which of the numeroussaateged were directeafjainst Plaintiffs.
For example, the Complainlieges that: “Filipino emploges would regularly berate
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Caucasians, and using profaratyd oftentimes addressing Cauaas in Tagalog. . . .
This was directed to both patients and sta@dmpl. I 13B. But Plaintiffs do not allege
that such conduct was directatithem, took place in thigpresence with knowledge of

Defendant, or was intended to cause themrsesmotional distress. See Christensen v.

Superior Court, 54 Cal.3d 868, 903 (1991) (“Ihc# enough that the conduct be intention

and outrageous. It must be conduct directedeaplaintiff, or occur in the presence of a
plaintiff of whom the defendant is awark."The other instances of purported misconduci
suffer from similar deficiencies. The Courivgrant Plaintiffs leave to amend to cure
these deficiencies.

Alternatively, Defendant contends thaaiRltiffs’ claim for IIED is barred by the
exclusivity provisions of Caldrnia’s workers’ compensation law. See Cal. Labor Code
88 3600, 3602. Defendant’s blanket argutmemot entirely accurate. “When the
misconduct attributed to the employer is agsiovhich are a normal part of the employme
relationship, such as demotigmpsomotions, criticism of workractices, and frictions in
negotiations as to grievances employee suffering emotidrtastress causing disability
may not avoid the exclusivemedy provisions of the Lab@&@ode by characterizing the
employer’s decisions as manifestly unfairtrageous, harassment,inotended to cause
emotional disturbance resulting in disabilityCole v. Air Oaks Fire Prot. Dist., 43 Cal.3d
148, 160 (1987).

The California Supreme Court has recognized that there are exceptions to the
workers’ compensation excludy for “conduct that ‘contravenes fundamental public

policy’. . . [and] conduct that ‘exceeds the gskherent in the employment relationship.

Miklosy v. Regents of Univ. of Cal., 44 Céth 876, 902 (2008). For instance, acts of

harassment and discrimination predicated plamtiff's membershipn a protected class
are deemed to exceed the sskherent in the employment relationship and thusaire

preempted. See City of Moorpark v. StpeCt., 18 Cal.4th 1143, 1155 (1998).

However, in Miklosy the court held that a wiedlower retaliation clan falls into neither
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of the two aforementioned exceptions to waysk compensation excligy, and therefore,

emotional distress claims premised on scwhduct are preempted. 44 Cal.4th at 903.
At this juncture, the factual basis undemlyiPlaintiffs’ IED claim is unclear. The

Court therefore said claim is DISMISSED widave to amend. In amending this claim,

Plaintiffs shall remain mindful of whethéheir claims are subject to workers’

compensation preemption, as discussed above.

IV. CONCLUSION

For the reasons set forth above,

IT IS HEREBY ORDERED THAT:

1. Defendant’s motion to dismissGRANTED. Plaintiffs’ second through
sixth causes of action of the Complaint are DISMISSED with leave to amend. Defend
alternative motion for a more deffia statement is DENIED AS MOOT.

2. Plaintiffs shall have twenty-one (2days from the date this Order is filed to
file a First Amended Complaintpnsistent with the Court’s rulings. Plaintiffs are advises
that any additional factual allegations set fonttheir amended compfa must be made in
good faith and consistent witfederal Rule of Civil Procedure 11. To avoid unnecessar
motion practice, the parties shall meet and canfgood faith regarding the sufficiency of
Plaintiffs’ amended allegations in théorthcoming First Amended Complaint.

IT IS SO ORDERED.

Dated: May 19, 2014 M B (ermaliorg
SAUNDRA BROWN ARMSTRGKG
United States District Judge
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