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eWest Bank F.S.B. et al Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION
RICHARD A. STEINER and CAROLE J. Case No: C 13-05349 SBA
STEINER,
ORDER DENYING
Plaintiffs, MOTION TO DIMISS
VS. Docket 31

ONEWEST BANK, FSB and TRANS
UNION, LLC,

Defendants.

The parties are presently before @aurt on Defendant @West Bank, FSB'’s
(“OneWest") motion to dismiss the first ameed complaint (“FAC”) under Rule 12(b)(6)
of the Federal Rules of Civil Procedure. D&t. Plaintiffs Richard and Carole Steiner
oppose the motion. Dkt. 35. Having read aonsidered the papers filed in connection
with this matter and being fully informethe Court hereby DENIES OneWest’'s motion,
for the reasons stated below. The Couritdgmliscretion, finds this matter suitable for
resolution without oral argument. See Fed.R.Civ8b); N.D. Cal. Civ. L.R. 7-1(b).

l. BACKGROUND

OneWest is a federal savings bank withpiimcipal place of business in Pasadena
California. FAC 1 3. Plaintiffs, husbandcawife, are individuals who reside in Solano
County, California._Id. 2. On March 25)(, Plaintiffs purchased real property locate
in Surprise, Arizona (“the propgf). 1d. § 7. They financethe purchase of the property
with a loan fromOneWest's predecessor, Indgc Bank, FSB (“IndyMac”)._Id. Plaintiffs
and IndyMac executed a seven-year balloampssory note for $122,176 at 5% interest

(“Balloon Note”). 1d.  8.They also executed an addendimthe Balloon Note which
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provided them the conditional right to refiee the loan at the drof the seven-year
period. 1d. Specifically, thaddendum provides that at the maturity of the Balloon Note
Plaintiffs have the option to tdon a new loan with a new maity date of April 1, 2034.
Def.’s Req. for Judicial Notice (“RJIN”), ExA, Dkt. 32. In oher words, after the
expiration of the original seven-year loan, Ridis had the right to refinance the remainin
loan balance over a 23-year period. FAC { 8.

The conditional right to refinance includedrtain conditions, one of which was tha
Plaintiffs were required to occupy the pragerFAC 1 9; Def.’s RIN, Exh. A. However,
before Plaintiffs agreed to bulge property, they told IndyMac that they did not intend to
occupy the property, but insteagre buying it as an investment. FAC 1 9. According tc
Plaintiffs, IndyMac'’s represertiges told them tht they could diggard the occupancy
condition, and that, when the original seven-year loan matured, IndyMac would allow
to refinance the property. IdRelying on that representation, Plaintiffs agreed to sign thg
promissory Balloon Note and the addendurtheoBalloon Note. Id. At that time, the
parties understood that Plaintiffsere paying an additional3® interest because they did
not intend to occupy the property. Id.

In 2009, OneWest acquirdlde assets of IndyMac from the Federal Deposit
Insurance Corporation. FAC at 2 n. 1.omabout December 2010, OneWest provided
Plaintiffs with documents to refinance theiato Id. §11. On A 1, 2011, the Balloon
Note matured. Id. Later that month,&Xest informed Plaintiffs that it would not
refinance their loan becse they were not occujnyg the property._Id.

From May 2011 throughude 2011, OneWest did natcept any loan payments
from Plaintiffs. FAC {1 12. However, aftaumerous discussionr®neWest agreed to
consider a loan modification. Id. In J@@11, Plaintiffs subitted a loan modification
application to OneWest. Id. § 13. In ooabSeptember 2011, OneWest agreed to modi
Plaintiffs’ loan pursuant to thhHome Affordable Modification Program (“HAMP”). Id. At
that time, Plaintiffs offered to make all bgatyments as well as the&urrent payment. Id.
1 14. OneWest, however, refused to aceaph payments, informg Plaintiffs that a
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property owner must be behiod their loan payments order to qualify for a loan
modification. 1d.

As part of the loan modification procesdaintiffs were required to make three
payments of 4,772.50 per moritr three months. FAC { 1&®laintiffs made payments in
this amount on the following dates: 9/7/9130/11, 10/28/11, and 11/25/11. Id. Howeve
instead of crediting these payments to Rifigh loan account, OneWest placed the money
in a suspense account. Id. On Decembe@11, Plaintiffs signed a permanent loan
modification. _Id. { 18. Following the saletbk property, Plaintiffpaid off their loan on
March 8, 2013._Id. 11 18, 34.

Plaintiffs allege that while the partiesre disagreeing about whether OneWest wj
obligated to refinance the original seven-ylean, and while Plaintiffs were making the
agreed upon trial loan modification payme@mneWest reported to the three nationwide
credit reporting agencies (i.e., Experianulax and Trans Union (collectively, “the
CRAS”)) that Plaintiffs were late in makirtgeir loan payments. FAC {1 20-21. After
learning that OneWest was repog delinquent loan payments the CRAS, Plaintiffs
contacted OneWest via telephone and letedispute the accuracy of OneWest's
reporting. _Id. 11 24, 30, 33, 35. OneWest, &osv, refused to “remove” its reports to the
CRAs. 1d. 1 37. According to Plaintiffs, axonsequence of Oneat’'s credit reporting,
they were unable to obtain aloto purchase a home in Agg2012. 1d. § 23.

On November 18, 2013, Pldifis commenced the instant action against Defendar
Compl., Dkt. 1. On January 21, 2014, Pldistfiled a FAC. FAC, Dkt. 23. The FAC
alleges four claims for relief: (1) violahoof the Fair Debt Atection Practices Act
(“FDCPA"), 15 U.S.C. § 1692 et seq., agaifsans Union, LLC; (2) violation of the
FDCPA against OneWest; (3) violation ofli@@nia’s Rosenthal Fair Debt Collection
Practices Act (“RFDCPA”), Cal. Civ. Code1788 et se(., against OneWest; and (4)
breach of contract against OneWest. Idesently pending beforedlCourt is OneWest'’s
motion to dismiss Platiifs’ RFDCPA and breach of contract claims.
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[I.  LEGAL STANDARD

“Dismissal under Rule 12(b)(6) is propg&hen the complairgither (1) lacks a
cognizable legal theory or (Rils to allege sufficient fact® support a cognizable legal

theory.” Somers v. Apple, tn, 729 F.3d 953, 959 (9th CR013). “To survive a motion to

dismiss, a complaint must contain sufficierdtéel matter, accepted as true, to ‘state a
claim to relief that is plausible on its facé.Ashcroft v. Igbal 556 U.S. 662, 678 (2009)
(quoting Bell Atl. Corp. v. Twombly, 550 8. 544, 570 (2007)). A claim has facial

plausibility when a plaintiff “peads factual content thataws the court to draw the
reasonable inference that the defendant lddifor the misconduct alleged.” Igbal, 556
U.S. at 678.

In assessing the sufficiency of the pleadirgourts must consider the complaint in
its entirety, as well as other sources courtknarily examine whenuling on Rule 12(b)(6)
motions to dismiss, in particular, documentsoirporated into the complaint by reference,

and matters of which a court may take judiciatice.” Tellabs, Inc. v. Makor Issues &

Rights, Ltd., 551 U.S. 308, 322007). The court is to “accept all factual allegations in tl
complaint as true and construe the pleadings in the light mosaftdedo the nonmoving

party.” Outdoor Media Group, Inc. v. Cibf Beaumont, 506 F.3d 89899-900 (9th Cir.

2007). However, “the tenet that a court museatas true all of the allegations containe
in a complaint is inapplicable tegal conclusions. Threadbare recitals of the elements ¢
cause of action, supported by mere conclustatements, do not sufé¢ Igbal, 563 U.S.
at 678. “While legal conclusions can prawithe complaint’s franveork, they must be
supported by factual allegations.” 1d. at 67Fhose facts must be sufficient to push the
claims “across the line from conceivable taydible.” Id. at 683. Ultimately, the
allegations must “give the defdant fair notice of what the . claim is and the grounds
upon which it rests.” Twomp] 550 U.S. at 555 (quotath marks and citation omitted).
Where a complaint or claim is dismissed]eé@ave to amend should be granted unlg
the district court determines that the plegdmould not possibly be cured by the allegatiot
of other facts.”_Knappenberger v. Cityhoenix, 566 F.3d 936, 942 (9th Cir. 2009).

-4-

nf a

SS

—




© 00 ~N oo 0o B~ W N P

N RN DN RN N N NN DN R P R R R R R R R
0o N o oo A WO N R O ©O 0O No o0 ODN - O

Leave to amend is not required where perngtfurther amendment to the pleadings wou
be futile. See Deveraturda@lobe Aviation Sec. Servs154 F.3d 1043, 1049-1050 (9th
Cir. 2006).
[11. DISCUSSION

A.  Judicial Notice

Pursuant to Rule 201 oféH-ederal Rules of Evidend@neWest requests the Court]

take judicial notice of the following document(1) the Balloon Note and the addendum {

the Balloon Note, dated March 15, 2004; andti2)Deed of Trust, dated March 15, 2004

Plaintiffs do not oppose OneWestequest for judicial notice.

A court may judicially notice a fact thetnot subject to reasable dispute because
it: (1) is generally known witin the trial court’s territorigjurisdiction; or (2) can be
accurately and readily deteimed from sources whose acaay cannot reasonably be

guestioned. Fed.R.Evid. 201(b). A court niake judicial notice of matters of public

record without converting a motion to dismist a motion for summary judgment. Lee V.

City of Los Angeles, 250 F.3d 668, 683 Zir. 2001). Additionally, under the

“incorporation by reference” doctrine, a cooray consider documents whose contents a
alleged in a complaint anghose authenticity no party gstions, but which are not
physically attached to the plaintiff's pleadingnievel v. ESPN, 398.3d 1068,1076 (9th
Cir. 2005).

The Court finds that it is appropriatetéke judicial notice of the Balloon Note and
the addendum to the Balloon Note under thenpation by reference doctrine. Further,
the Court finds that it is appropriate to taledigial notice of the Deed of Trust because it
a matter of public record. A&ordingly, OneWest’'s unopposeejuest for judicial notice is
GRANTED.

B. Motion to Dismiss

1. CCRAA Claim
OneWest contends that dismissal of Riffis’ CCRAA claim is warranted because

there is no private right of action under C®ode § 1785.25(a) against furnishers of
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information to credit reportinggencies. In support @ position, OneWest relies on

Pulver v. Avco Financial Seices, 182 Cal.App.3d 622 (1986). OneWest'’s reliance on

Pulver is misplaced. Pulvere-dates the California Legislature’s 1993 amendment of th
CCRAA to include § 1785.25. Section856/25 prohibits “a person” from “furnish[ing]
information on a specific transamt or experience to any camaer credit reporting agencyf
if the person knows or shoulah&w the information is incomplets inaccurate.” Cal. Civ.
Code 8§ 1785.25(a). The Ninth Circuit hasagnized that a private right of action to
enforce 8§ 1785.25(a) existSee Carvalho v. Equifax Inf&ervices, LLC, 629 F.3d 876,
888 (9th Cir. 2010) (the private right often to enforce § 1785.25(a) is found in 8§
1785.25(g) and § 1785.31); Gorman v. Wibf@®& Abramson, LLP, 584 F.3d 1147, 1172-

1173 (9th Cir. 2009(recognizing that a private rigbt action exists to enforce 8
1785.25(a)).

Given the plain language of the CCRAAdaihe Ninth Circuit’'s recognition that a
private right of action to enforce § 1785(8) exists, the Court rejects OneWest's
contention that Plaintiffs’ CCRAAails as a matter of law begse there is no private right
of action against furnishers of informatioBee McFaul v. Bank of America, N.A., 2013
WL 2368056, at *2 (N.D. Cak013) (finding that 8 1785.3%ovides a private right of

action against furnishers of information);gts/el v. Bank of America, N.A., 2013 WL

5781679, at *5-6 (E.D. Cal. 2013) (rejeiargument that CCRAA dsaot permit claims

against furnishers of informatioh)Accordingly, OneWest's motion to dismiss Plaintiffs’
CCRAA claim is DENIED.
2. Breach of Contract Claim
OneWest contends that dismissal of Pléstreach of contract claim is warranted

because Plaintiffs failed toedtify a specific provision of thloan agreemeithat OneWest

1 OneWest argues for the first time in its geptief that Plaintiffs have failed to
allege sufficient facts to seat cognizable CCRAA claim. Because this argument was 1
raised in OneWest's moving p?}oers, the Cdistegards it. See Zamani v. Carnes, 491
F.3d 990, 997 (9th Ci2007) (a district court need noonsider arguments raised for the
first time in a reply brief).
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breached. OneWestsal argues that “[t]o the extent tHintiffs’ breach of contract claim
Is based on the implied covenaritgood faith and fair dealg, Plaintiffs’ allegations are
insufficient for the same reas.” The Court disagrees.
a. Choice-of-Law

As a preliminary matter, the Court mugtermine whether California or Arizona
law applies to Plaintiffs’ breach of contracaich. The parties, for their part, agree that
Arizona law governs this claim based on the ceaf-law provision irthe Deed of Trust,
which provides: “This Security Instrumentadlbe governed by federal law and the law ¢
the jurisdiction in which the Preypty is located,” i.e., Arizona. See Def.’s RIN, Exh. B.
determining whether California or Arizona law applies, the Court must apply Californig

choice-of-law ruleg. See Paracor Fin., Inc. v. Gene€&l Capital Corp., 96.3d 1151, 1164

(9th Cir. 1996) (“In a federal questiontmn where the federal court is exercising
supplemental jurisdiction ovetate claims, the federal court applies the choice-of-law ru
of the forum state. . . .”)When an agreement contains a choice-of-law provision,
California courts apply the parties’ choioglaw unless the approach set forth in

Restatement (Second) of Conflict of Laws § 187 dictates a different result. Bridge Ful
Capital Corp. v. Fastbucks Franchise Co§22 F.3d 996, 100@®th Cir. 2012).

Under the Restatement approach, the aowdt first determine whether the chosen
state has a substantial relationship to the pasti#iseir transaction, or whether there is an
other reasonable basis for the parties’ choidawf Bridge Fund Capital, 622 F.3d at 100
(citing Nedlloyd Lines B.V. vSuperior Court, 3 Cal.4#b9, 465-466 (1992)). If either

test is met, the court must determine whethe chosen state’s law is contrary to a

fundamental policy of CaliforniaBridge Fund Capita622 F.3d at 1002. If so, the court

must determine whether California has a materigigater interest thahe chosen state in

the determination of the particular issue, arttiat is the case, the court applies Californiz

2|t is undisputed that the Court has fedejuestion jurisdiction over this action
based on Plaintiffs’ FCRA claims. The Cohés supplemental jurigdion over Plaintiffs’
state law claims under 28 U.S.C. § 1367.
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law, notwithstanding the parties’ choice-of-lgnovision. _Id. at 1002-1003. Here, the
property is located in Arizonand there has been no shogvthat applying Arizona law
would run contrary to a Califara public policy. Nor is the Court aware of any Californig
public policy that would be undermined by #ggplication of Arizona law. Accordingly,
the Court will apply Arizona law.
b. Dismissal Under Rule 12(b)(6)

Under Arizona law, to bring a cause of aatfor breach of contract, a plaintiff must

allege: (1) existence of the contract; (2dwh of the contract; and (3) damages resulting

from this breach. Graham v. Asbury, 112 Ad84, 185 (1975). Here, Plaintiffs allege

that the parties had a written agreement irfdh@ of a Promissory Note (i.e., the Balloon
Note), an addendum todtBalloon Note, and a Deed of Tru$tAC 1 80. Plaintiffs further
allege that, “[u]lnder Sectiond the Deed of Trust, [ONgest] was obligated to apply
[their] payments in the following order of prity: (a) interest due under the Note; (b)
principal due under the Note; (c) amounts dueskmrow items. Such payments were to |
applied to each Periodic Payment in ¢tinder in which it became due.” Id. § 81.
According to Plaintiffs, OneWest breachedt8et2 of the Deed of rust by, among other
things, failing to properly apply their periogsayments to their loan account in a timely

manner._ld. 1Y 85, 87. Specifically, Pldiistiallege that One\dst improperly credited

their trial loan modification payments to tescrow account and failed to credit their 2012

monthly payments to their loan account. Jd&7. As a consequence of OneWest's breag¢

Plaintiffs allege that they have sufferedrdaes, including impropéate fees being added
to the balance of their loan and damé&géheir credit._Id. 19 85, 87, 89.

3 Section 2 of the Deed of Trust provideatthall payments accepted and applied b

Lender shall be applied in the@lowing order of priority: Za) interest due under the Note;

(b) principal due under the Note; (c) amounts dinger Section 3. Such payments shall [

applied to each Periodic Payment in the order in which it became due. Any remaining

amounts shall be applied first to late chatgeecond to any othamounts due under this

Eeﬁurl?i)ty Instrument, and thém reduce the principal balanoéthe Note.” Def.’s RJIN,
xh. B.
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The Court finds that the allegationstive FAC are sufficient to withstand
OneWest’s motion to dismis€ontrary to OneWest's contentipPlaintiffs have identified
a specific contractual provision that OneWestatied, i.e., Section 2 of the Deed of Trust
Further, Plaintiffs have alleged how OneWest violated this provision and that they hay
suffered damages as a result of OneWeseaddr. Accordingly, OneWest's motion to
dismiss Plaintiffs’ breach of contract claim is DENIED.

IV. CONCLUSION
For the reasons stated aboMe|S HEREBY ORDERED THAT:

1. OneWest'snotionto dismiss is DENIED.
2. A Case Management Conference is scheduleduioe 12, 2014 at 3:00 p.m.

Prior to the date scheduled for the conference, the partiksng®d and confer and prepare

a joint Case Management Conference Statemielatintiffs are responsible for filing the
joint statement no less than se\&) days prior to the confemce date. The joint statemen
shall comply with the @inding Order for All Judges ofa@Northern District of California
and the Standing Orders ofgfCourt. Plaintiffs are responsible for setting up the
conference call, and on the specified daig @me, shall call (510) 879-3550 with all
parties on the line.

3. This Order termmates Docket 31.

IT IS SO ORDERED.

Dated: 5/28/201-
AU A BROWN ABVISTRONG
Senior United States District Judge

4 OneWest argues for the first time inrigply brief that Plaintiffs’ breach of
contract claim is preempted FCRA to the extent it gredicated on the implied
covenant of good faith and fadealing and not any expressneof the contract. However,
because the Court does not consider newnaegis in a reply brief, the Court disregards
this argument._See Zamani, 491 F.3d at 997.
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