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1 || Muriel B. Kaplan, Esq. (SBN 124607)
Michele R. Stafford, Esq. (SBN 172509)
2 || SALTZMAN & JOHNSON LAW CORPORATION
44 Montgomery Street, Suite 2110
3 || san Francisco, CA 94104
Tel: (415) 882-7900
4 || Facsimile: (415) 882-9287
mkaplan@sjlawcorp.com
3 || mstafford@sjlawcorp.com
6 || Attorneys for Plaintiffs
7
8 UNITED STATES DISTRICT COURT
9 FOR THE NORTHERN DISRICT OF CALIFORNIA
10 || BRICKLAYERS LOCAL NO. 3 PENSION Case No.: C13-5896 CW
TRUST and its Board of Trustees; JEFF
11 || BARBER and DAVID JACKSON, Trustees, et JUDGMENT PURSUANT TO
12 al.; STIPULATION; ORDER THEREON
Plaintiffs,
13
V.
14
PETE WISMANN MASONRY, INC., a
15 || california Corporation,
16 Defendant.
17
IT IS HEREBY STIPULATED by and betweehe parties hereto, that Judgment shall be
18
entered in the within action in favor of the Ptdfs Bricklayers Local No3 Pension Trust, et 4l.
19
(collectively “Plaintiffs” or “Trust Funds”) anégainst Defendant Pete Wismann Masonry, Inc., a
20
5 California Corporation, and/alter egos and/or successmtities, as follows:
1
1. Defendant entered into valid Collective Bargaining Agreements with the Norther
22
03 California Marble Mason Cordctors Multi-Employer Bargaing Association and Masonfy
Contractors’ Association of Cenat California and the BricklaysrLocal Union #3 of California,
24
5 IUBAC, AFL-CIO, and the Marble Masons and M Finishers by and between Marble Dealers
5
of Northern California and Independent MarbContractors, and Bricklayers and Allied
26
Craftworkers Local Union 3 CA. IUBAC, AFL-@Q (collectively, “Bargaining AgreementsY).
27
These Bargaining Agreements have continuddlirforce and effect to the present time.
28
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2. Defendant has become indebted to the Trust Funds as follows:

1/1/10 — 9/30/13 Contributiodnderpayments on audif: ~ $33,721,26

20% Liquidated Damages: $6,74425

10%Interest:
* Through 11/14/13, per audit | $11,537.14

Audit Fees $2,025.00
Subtotal: $54,027.65
Attorneys’ Fees (through 1/10/14). $1,598.00
- Filing Fee and Costs of Service: $492.15
Subtotal: $2,090.15
GRAND TOTAL: $56,117.80

3. Defendant shaltonditionally pay the amount 0$49,373.55, representing all of th
above amountdgss liquidated damages in the amount of $6,744.25. This waiver is expressi|
conditioned upon the Trustees’ approval following tilgecompliance with allof the terms of this
Stipulation, as follows:

(@) Beginning on or before Mdrcl, 2014, and on dvefore the ¥ day of eac
month thereafter, for a period of twelve (I®pnths, through and including February 1, 2(

Defendant shall pay to Plaintiffs a minimum$&000.00 per month;

D15,

(b) Any payments made by a general contractor’s joint check to Defendant ar

Plaintiff Trust Funds shall be endorsed byfébelant prior to submission to Plaintiffs;

(c) Defendant shall have the rightit@rease the monthly penents at any time

without penalty;

(d) Payments shall be applied first tgard interest and then to unpaid princif
The unpaid principal balance shhkar interest at the rate 0% per annum, from January
2014, in accordance with Plaintiffs’ Trust Agreements;

(e) Payments shall be made payable to 81&.C. Local 3 Trust Funds’ and
delivered to Muriel B. Kaplan at Saltzm&nJohnson Law Corporation, 44 Montgomery Str
Suite 2110, San Francisco, California 94104, osuch other address asay be specified b
Plaintiffs, to be received on or beforethe 1% day of each month.

() Defendant shall pay all additionabsts and attorneys’ fees incurred

Plaintiffs, following those includeah {3 herein, in connection wittollection and allocation of th
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amounts owed by Defendant to Plaintiffs under thisugition, regardless of vether or not there
a default herein.

(9) Prior to February 1, 2015, the deadlfor Defendant’s last monthly paym:s
toward the conditional balance owed under th@udtion, Plaintiffs shié notify Defendant in

writing of the final amount due, inatling any additional interest amdtorneys’ fees and costs,

as

well as any other amounts due untlee terms herein. Any additionamounts due pursuant to the

provisions hereunder shall be padull with the final conditional stipulated payment.
(h) Following Defendant’'spaymentof the last conditional monthly payme
under the Stipulation, Defendant wile advised as to whether or not the waiver has been g

by the Board of Trustees. If the waiver is degh upon bank clearance offeedant’s last payme

of the conditional balance and confirmation that Ddénts’ account is othervescurrent, Plaintiffs

will file a Notice of Satisfaction of Judgment withe Court. However, if the waiver is deni
monthly payments will continue as provided(a) above, until all liquidated damages due |
been paid. All terms herein shall contirteeapply until all payments are satisfied.

(1) Failure to comply with any of thabove terms shall constitute a defaul

Defendant’s obligations undengiStipulation and the provens of §13 shall apply.

nt

rante

of

5. Lawrence William Wismann acknowledges the is authorized to enter this

Stipulation on behalf of Defendant Pete Wam Masonry, Inc. Lawrence William Wisma
Cecilia Ann Hooton, Mitchell Drew Johnson, Jankedrick Wismann, and Mary Therese Wism
(hereinafter referred to as “Guarantors”) confitrat they are personally guaranteeing the amg
due pursuant to the terms of tHsipulation and further acknowleglghat all aflliates, relateq
entities, purchasers, asdccessors in interest to Pete Wasm Masonry, Inc. shall also be bot
by the terms of this Stipulation as Guarantors, and also caisthig Court’s jurisdiction.
6. Beginning with contributions due rfdhours worked by Defendant’'s employs
during the month of January 201¥hich are due on February 18014 and delinquent if n
received by that date, and for evenpnth thereafter, Defendant/Guarantsall remain current
in reporting and payment of any contributions due to Plaintiffs under the current Collect
Bargaining Agreement and under all subsequefie@tve Bargaining Agreements, if any, and
JUDGMENT PURSUANT TO STIPULATI(-)sl‘\_I
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Declarations of Trust as amenddefendant shall timely submit a copy of all contribution
reportsfor each month, together with a copy of the payment check(s), by facsimile or email to

Muriel Kaplan at 415-882-9287, or by email to both mkaplan@slawcorp.com and

mvalentine@sj lawcor p.com or to such other fax number or email address as may be specified

by Plaintiffs, concurrent with sending the payment to the Trust Fund office. Failure by

\"24

Defendant to timely submit copies of current cdmition reports and paymertsMuriel Kaplan a

described above shall constitute a defatithe obligations under this agreement.

7. Defendant shall make full disclosureatifjobs on which it is working by providing

Plaintiffs with a monthly job repordn the form attached hereto Bshibit A, including, but not
limited to, the name and address of job, generalraotar information, certigd payroll if a publi
works job, start date and anticipdtcompletion date, of each jdbefendant shall submit said

updated list each month by the last day of the month (as stated in above 16, by fax or email).

This requirement remains in full force andeeff regardless of wheth@r not Defendant has

ongoing work. In this event, Defendant shall sithenstatement stating that there are no cufrent

jobs. To the extent that Defendant is workmg a Public Works job, or any other job for whjch

Certified Payroll Reports are required, copies of those Reports shall also be submitted tp Mu

Kaplan, concurrently with the monthly job ref Failure by Defendant to timely submit updated

monthly job reports shall constitute a default of the obligations under this agreemernt.

T

obligation remains in full forceral effect under this Stulation so long as Defendant is in busingss,

and work is being performed.

8. Failure by Defendant/Guarantors to remamrrent in reporting or payment |of

monthly contributions owed shall constitute a défaf the obligations under this agreement. Any

such unpaid or late paid corutions, together witl20% liquidated damageand 10% per annum

interest accrued on contributionsalbe added to and become atpa this Judgment and subjegct

to the terms herein. Plaintiffs reserve all righatailable under the applicable Bargaining Agreement

and Declarations of Trust of the Trust Fundsduoltection of current antuture contributions, and

for any additional past contributions not included herein as may be determined by Plgintif

pursuant to employee timecards or paystubs, byt,andother means, and the provisions of this
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agreement are in addition thereto. Defendant/féntars specifically waive the defense of
doctrineresjudicata as to any such additional amounts determined as due.

9. Should the Trust Funds request a furthedibof Defendant’s payroll records
order to confirm proper reporting and paymaedit contributions pursuant to the Bargain
Agreement, any failure by Defendant to compWth said request or payment thereof s
constitute a default of the ldpations under this Agreement.

10. In the event that any check is not timely submitted, is submitte
Defendant/Guarantors but fails ¢tear the bank, or is able to be negotiadefor any reason fq

which Defendant/Guarantors is resgible, this shall be considergxbe a default on the Judgm

entered. If Defendant/Guantrs fail to submit theicontribution reports, rad/or certified payroll

reports (if any) and/or job listand/or fails to comply witlany of the terms of the Stipulatic
herein, this too shall constitute a default.
11. Defendant and Guarantors and any additi@mities in which Guarantors or &

one of them is an officer, owner or possessgs @vnership interest, including all successor

interest, assignees, and affiliatedtities (including, but not limited tparent or other controlling

companies), and any companies with which Pete Wismann Masonry, Inc. joins or merges
shall also be bound by the terms of this Stipotat Defendant/Guaranto@nd all such entitig
specifically consent to the Court’s jurisdiction, whighall be specified in writing at the time of g
assignment, affiliation or purchase of Defendatdng with the obligations to the terms herein.

12. If a default occurs, Plaintiffs sl make a written demand, sent
Defendant/Guarantors by facsimile to (650) 969-685d by regular mail, to cure said defa
within seven (7) days of the date of the notice fl@laintiffs. If Defendant or Guarantors elect
cure said default, and Plaintiffs elect to accepiripayments, all such payments shall be mag
cashier’s check if the deflus caused by a failed check.

13. In the event the default is not cured,athounts remaining due hereunder, as weg
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any additional amounts due pursuant to the tdraersin, shall be due and payable on demand by

Plaintiffs as follows:

(@) The entire amount of $56,117.80 plus interest, reduced by principal pa
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received by Plaintiffs, but incread by any unpaid contributions thewe, includingaudit findings

if any, plus 20% liquidated damages and 10% getum interest, togethevith any additiona|

attorneys’ fees and costs incurred,

(b) A Writ of Execution may be obtained against Defendant and Guarantg
all related entities without furthenotice, in the amount of the ung@aalance, plus any addition
amounts due under the terms herein. The declarafian duly authorized representative of
Plaintiffs setting forth any payemt theretofore made by or on biled Defendant/Guarantors, a
the balance due and owing as of the date of ttefshall be sufficient to secure the issuance
Writ of Execution;

(© Defendant and Guarantors waivdice of entry of judgment and expres
waive all rights to stay of execution and appeal.

14.  Any failure on the part of the Plaintiff® take any action against Defendant
Guarantors as provided herein in the event oft@epch of the provisions of this Stipulation s
not be deemed a waiver of asybsequent breach by the DefendanGuarantors of any provisio
herein.

15. In the event of the filing o& bankruptcy petition by Defenateor any Guarantor, t

parties agree that any payments made by Defermta@uarantors pursuant to the terms of

rs ar
al

the

of a

sly

or

nall

NS

e

this

judgment, shall be deemed to have been matieeinrdinary course of business as provided under

11 U.S.C. Section 547(c)(2) and Bheot be claimed by Defendant @uarantors as a preferer
under 11 U.S.C. Section 547 or otherwise. DefendadtGuarantors neveriess represent that
bankruptcy filing is anticipated.

16.  Should any provision of this Stipulation beclared or determined by any court
competent jurisdiction to be illegal, invdji or unenforceable, the legality, validity, &
enforceability of the remaining fda, terms or provisions shall not be affected thereby and
illegal, unenforceable or invalid gaterm, or provision shall be deemed not to be part of
Stipulation.

17.  This Stipulation is limited to the agreentdretween the parties with respect to
delinquent contributions and related sums enuredraerein, owed by Defendant or Guarantot
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the Plaintiffs. This Stipulation dsenot in any manner relate to wdtlawal liability claims, if any]

Defendant and Guarantors acknowlediat the Plaintiffs expresslreserve theiright to pursug

withdrawal liability chims, if any, against Defendant amd/Guarantors as provided by {
Plaintiffs’ Plan Documents, the Trust Agreements incorporated into the Collective Barg
Agreement, and the law.

18. This Stipulation contains all of the terms agreed by the parties and no
agreements have been made. Any changes tdSthgalation shall be effective only if made
writing and signed by hparties hereto.

19. This Stipulation may be executed in any number of counterparts and by fag

each of which shall be deemed an original ahdfalhich shall constitute the same instrument.

D

he

jainir

oth

n

simil

20. The parties agree that the Court shall retain jurisdiction of this matter until thi

Judgment is satisfied.

All parties and the Guarantarspresent and warrant that thegve had the opportunity to

be

or have been represented by counsel of tbain choosing in connection with entering this

Stipulation under the terms andnditions set forth hereithat they have read this Stipulation w

ith

care and are fully aware of and represent thay tenters into this Stipulation voluntarily gnd

without duress.

PETE WISMANN MASONRY, INC., a
Dated: California corporation

By:

LAWRENCE WILLIAM WISMANN
its RMO

Dated: LAWRENCE WILLIAM WISMANN,
Guarantor

By:

LAWRENCE WILLIAM WISMANN

Dated: CECILIA ANN HOOTON, Guarantor
By:

CECILIA ANN HOOTON
I

I
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Dated:

Dated:

Dated:

Dated: March __ , 2014

IT ISSO ORDERED.

IT IS FURTHER ORDERED that the calendar in thisitter is vacated,nd that the Court sha

retain jurisdiction over this matter.

Dated: March 31 2014

By:

By:

By:

By:

By:

MITCHELL DREW JOHNSON, Guarantor

MITCHELL DREW JOHNSON

JAMESPATRICK WISMANN, Guarantor

JAMESPATRICK WISMANN

MARY THERESE WISMANN, Guarantor

MARY THERESEWISMANN

SALTZMAN & JOHNSON LAW
CORPORATION

MURIEL B. KAPLAN
Attorneys for Plaintiffs

oSN
ATES DISTRICT COURT JUDGE
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Exhibit A
JOB REPORT FORM

*** Updated report must be faxed to Murig€hplan, Esqg., at (415) 882-9287, or emailed to
mkaplan@sjlawcorp.cormndmvalentine @sjlawcorp.com
on or before the last business day of each month ***

Employer Name:PETE WISMANN MASONRY, INC.

Report for the month of , 2014 Submitted by (name):

**Please spell out project, ownand general contractor nasp@nd complete all fields**

Project Name:

Project Address:

General Contractor:

General Contractor

Address:

General Contractor Project Manager
Telephone # Name:

Project Manager Project Manager
Telephone #: email address:
Contract #: Contract Date:

Total Contract
Value:

Work Start Date: Work Completion

Date:

Project Bond #: Surety:

Project Name:

Project Address:

General Contractor:

General Contractor

Address:

General Contractor Project Manager
Telephone #: Name:

Project Manager Project Manager
Telephone #: email address.
Contract # Contract Date:

Total Contract
Value;
Work Start Date;

Work Completion
Date:

Project Bond #: Surety:

**Attach additional sheets as necessary**
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PROOF OF SERVICE

1. | am a citizen of the United States and am employed in the County of San Francis

State of California. My business addresstds Montgomery Street, 88 2110, San Francisg
California 94104.

2. | am over the age of eighteerdanot a party to this action.

3. OnMarch 27, 2014, | served the following document(s):

JUDGMENT PURSUANT TO STIPULATION; [PROPOSED] ORDER THEREON

on the interested parties in said action by emuipa true and exact copy of each document
sealed envelope and placing the envelopecfdtection and mailing following our ordina
business practices. | am readily familiar witisthusiness’ practice for collecting and proces
correspondence for mailing. On the same day torrespondence is placed for collection
mailing, it is deposited in the ordinary course ofibess with the United States Postal Service
sealed envelope with Fir€lass postage fully prepaid.

4. The envelope was addressed and mailed as follows:

Lawrence William Wismann
Cecilia Ann Hooton
Mitchell Drew Johsnon
James Patrick Wismann
Mary Therese Wismann
Pete Wismann Masonry, Inc.
2550 Wyandotte, #E
Mountain View, CA 94043

| declare under penalty of perjury that tf@egoing is true and correct and that

declaration was executed bharch 27, 2014, at San Francisco, California.

1S
Michelle Valentine, Paralegal
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