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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

AMY WELS, Case No: C 14-0200 SBA
Plaintiff, ORDER GRANTING PLAINTIFF'S
MOTION TO REMAND
VS.
Dkt. 15

STARBUCKS CORPORATION and
DONALD WALLIS,

Defendants.

Plaintiff Amy Wels commenced the iagit personal injury lawsuit against
Defendant StarbuckSorporation (“Starbucks”) armstore manager Donald Wallis
(“Wallis”) in San Franaco County Superior Court. EBmdants subsequently removed th
action on the basis of diversity jurisdictio8 U.S.C. § 1332. Thparties are presently
before the Court on Plaintiff's Motion for Reand of Action to State Court. Dkt. 15.
Having read and considered thepers filed in connection withis matter and being fully
informed, the Court hereby GRAN the motion to remand amENIES Plaintiff's related
request for an award of fees. The Couritsrdiscretion, finds this matter suitable for
resolution without oral argument. See Fed. R. €iv/8(b); N.D. Cal. Gi. L.R. 7-1(b).

l. BACKGROUND

On June 7, 2013, Plaintiff was at aftucks store located in San Francisco
managed by Defendant Wallis. While Ptdfrwas waiting in line, another customer
became involved in a heated discussion wiBtaabuck’s employee. During the course of
the argument, the customer pickgala metal display and hurlédn Plaintiff's direction.

The display landed on Plaintifffeot and resulted in an imythat eventually required
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surgery. Plaintiff alleges that Starbuckssveen notice of the customer’s violent tendencis
based on its prior encounters with hioot did nothing to protect its patrons.

On August 7, 2013, Rintiff filed suit against Starbucksd Wallis in state court.
The California Judicial Council form complaiafieges causes of action for negligence ar
premises liability, and seeksrdages for wage loss, medical expenses and lost earning
capacity. No specific amount of dages is alleged in the pleadinys.

In late August 2013, Plaintiff and Deféants, through their respective counsel,
began corresponding by email to explorlement. On Augus28, 2013, Plaintiff
confirmed that her plan was to make a forgettlement demand withiwo months. Caleo
Decl. Ex. D, Dkt. 19-5. Ofctober 29, 2013, Plaintiff reiterated her intention to send
Starbucks a “demand package.” |d. Plairtifther indicated that she earns $137,000 peq
year, and will miss “6 full months efork” due to heinjuries. 1d.

The next day, Defendantskenowledged to Plaintiff's attoey that “it appears your
client will likely proffer a sizable demand &tarbucks given the dages you alluded to in
your recent emails,” and that “if you belieyeur client's demand will fall in the 6-figure
range, it will be necessary for Starbuckautswer and conduct discovery.” Id. In
response, counsel confirmed, “Yes, thet[satent] demand will undoubtedly be in the
multiple six figures,” and asuch, he anticipated thBefendants would answer the
complaint and begin serving dmseery shortly. _Id. Plaintiff'sounsel also indicated that
he also planned to serve discovery and iregbwhere to direcuch requests. Id.

Though not entirely clear, it appears ttiad parties subsequently engaged in
discussions regarding Defendamis'ssible removal of the action to federal court. During
the course of those discussioR&intiff's counsel stated in an email sent on December 1
2013, that “Plaintiff seeks daages in excess of $75,000d. Ex. E, Dkt. 19-6.

On January 13, 2014, Defendants remawedaction on the basis of diversity

jurisdiction. Plaintiff now moves to remancethction on the grounds that the removal is

1 No specific facts are allegénl the pleadings to estlidh personal liability on the
part of Wallis.
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untimely and complete diversity is lackingchaese Plaintiff and Wallis are both citizens o
California. Plaintiff also seeks recovery of,@d0 in fees and costs incurred as a result o
the alleged improper removalursuant to 28 U.S.C. § 144)(dDefendants deny that their
notice of removal is untimgland counter that Wallis & “sham” defendant whose
citizenship should bdisregarded for purposes of asaaring the existence of diversity
jurisdiction. The matteis fully briefed and ripe for adjudication.

I. LEGAL STANDARD

“A motion to remand is the proper pemture for challenging removal.” Moore-

Thomas v. Alaska Airlines, Inc., 553 F.3d412 1244 (9th Cir. 2009). Remand may be

ordered either for lack of subject matterigdiction or for any deect in the removal
procedure._See 28 U.S .C. § 1447(c). “[Rieal statutes are strictly construed against
removal.” Luther v. Countryide Home Loans Servicing, B33 F.3d 1031, 1034 (9th

Cir. 2008). “The presumption against remlaveans that the defendant always has the

burden of establishing that rewal is proper.”_Moore-ThomaS53 F.3d at 1244. As such

any doubts regarding the propriety of the o@al favor remanding the case. See Gaus v
Miles, Inc., 980 F.2d &4, 566 (9th Cir. 1992).
lll.  DISCUSSION

A. REMAND
Under to 28 U.S.C. § 1441(a), a defertdaay remove to federal court any matter
that originally could have been filed her@€aterpillar Inc. v. Williams, 482 U.S. 386, 392

(1987). Federal courts are court of limijadsdiction, and onlypossess subject matter
jurisdiction in civil cases based on federal duesor diversity jurisdigon. 1d.; 28 U.S.C.
88 1331, 1332. To invoke divdénsjurisdiction, the complaintnust allege that “the matter
in controversy exceeds the sumvatue of $75,000, exclusive ofterest and costs, and is
between . . . citizens of different States ... fitizens of a State araitizens or subjects of
a foreign state . . . .” 28 U.S.C. 8§ 1332(&h invoke federal question jurisdiction, the
complaint must allege that the “action[ ] §eis] under the Constitution, laws, or treaties
the United States28 U.S.C. § 1331.

f

—




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

In order to remove a case to federal caadefendant is required to file a notice of
removal within the thiy-day time limit set forth in 28.S.C. § 1446(b). Under this
section, a defendant must file a notice of rerhaméer alia, either (L“within thirty days
after the receipt by the defendant . . . of a aofye initial pleading,” or (2) “[i]f the case
stated by the initial pleading mot removable, . . . within ity days after receipt by the
defendant . . . of a copy of amended pleading, motion, oraerother paper from which
it may first be ascertained that the casenie which is or has become removable.” Id.
(emphasis added). “When the defendant veseeénough facts to remove on any basis
under section 1441, the case is removalbld,section 1446’s thy-day clock starts

ticking.” Durham v. Lockheed Martin @p., 445 F.3d 1247, 1253 (9th Cir. 2006).

A defendant’s failure to timely remove mayué in the waiver o federal forum.
Resolution Trust Corp. v. Bayside Devedos, 43 F.3d 1230, 1240 (9th Cir. 1994).

Here, there is no dispute between the patiiasthe pleadings do not disclose factg
sufficient to commencthe thirty-day clock for removainder 8§ 1446(b). Consequently,
the salient issue presentedvsen—during the course of theemail correspondence with
Plaintif—Defendants received sufficient factsctanclude that the action is removable.

See Babasa v. LensCrafters;.Im98 F.3d 972, 975 (9thiCR007) (*‘[a] setlement letter

Is relevant evidence of the amount in com&isy if it appears to reflect a reasonable
estimate of the plaintiff's clairii) (quoting Cohn v. Petsmarmnc., 281 F.3d 837, 840 (9th
Cir. 2002)).

Defendants claim that they were notrastice that at least $75,000 was in
controversy until December 12013, when Plaintiff confirngkin an email that she is
seeking “damages in excess$db,000,” and that they timely filed their notice of remova
within thirty days of that date. See CalsedD Ex. D. This contention lacks merit. The
record shows that, well befotieat email, Defendants had “endufgcts” to ascertain that
the requisite amount was in controversy for jpsgs of removal. See Durham, 445 F.3d
1253. In particular, on October 30, 2013, oweo months prior to filing their notice of
removal, Defendants received @amail from Plaintiff respondmto Defendants’ inquiry as
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to whether the Plaintiff's demand would “fall the 6-figure rangé 1d. Plaintiff
responded: “Yes, the demand witidoubtedly be in themultiple six figures.” 1d.
(emphasis added).

Defendants argue that Plaintiff's referenaémultiple six figues” is inapposite
because it merely estimates what Plaintif6kely to demand, as opposed to being an
actual settlement demand. However, for purposessessing whether the thirty-day time
period has been triggered under § 1446(b),sufficient that the letter simply provide a
“reasonable estimate” of the plaintiff's clainBabasa, 498 F.3d at 975. In this case,
Defendants advised Plaintiff that if her demavete to “fall within the 6-figure range,”
they would answer theomplaint and commence discovery. Caleo Decl. Ex. D. Plaintif
immediately confirmed that, in fact, she “wubtedly” will demand “multiple six figures.”
Id. Moreover, Plaintiff statethat in view of the amount idispute, she anticipated that
Defendants would file their answer andjlveserving discoverand correspondingly
inquired to whom s should serve her discovery requests. Id. Given Plaintiff's
confirmation that “a multiple six figure[]” sum was in controversy, the Court finds that 4
of October 30, 2013, Defendants had “enofagitis” to ascertain whether the action was
removable on diversity grounds. BecauséeDdants filed their notice of removal more
than thirty days after thalate, the removal is untimely.

B. SANCTIONS

Plaintiff requests an awand $4,000 under 28 U.S.C.18147(c). Section 1447(c)

provides, in relevant part, that “[a]Jn ordemanding the case may require payment of jus$

2The Court finds no merit to Plaintiff's atteative contention thdhere is a lack of
diversity between Plaintiff and/allis, as it is clear that Wallwas fraudulently joined to
destroy diversity. A party is fraudulently j@d where there isfb possibility that the
plaintiff will be able to estdlsh a cause of action in state court against the alleged shan
defendant.”_Plute v. Roadway Package Sysdl,A.4Supp. 2d 1005008 (N.D. Cal. 2001).
Here, at the time of the incident, Wallis wating within the course and scope of his
employment as a Starbucks store managethdmbsence of any facts establishing that
Wallis” individual conduct (which is not otheise specific in the pleadings) was for his
own benefit, he cannot be hglersonally liable for Plaintiff's injuries._See McCabe v.
General Foods Corﬁ., 811 F.2d 1336, 1339 (@th1987) (holding that company manage
acting on behalf of his employer was frauduleiiped in a wrongful termination action).
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costs and any actual expenses, including attoees, incurred as a result of the removal.
28 U.S.C. § 1447(c). “Absent unusual cir@tances, courts may award attorney’s fees
under § 1447(c) only where the removing pdatked an objectively reasonable basis for|

seeking removal.”_Martin v. Franklin Cagitaorp., 546 U.S. 132141 (2005). Here, the

Court finds that Defendants’ arguments, whilemately unpersuasive, are not objectively
unreasonable. Plaintiff's request fanctions is therefore denied.
IV. CONCLUSION

For the reasons stated above,

IT IS HEREBY ORDERED THAT:

1. Plaintiff's motionto remand is GRANTED.

2. The instant action is REMANDED the San Francisco County Superior
Court. The Clerk shall close the file algiminate any pending matters and deadlines.

3. Plaintiff's request for an awaiof fees and costs is DENIED.

IT IS SO ORDERED.

Dated: March 4, 2014
%NM'E%QwN A%STRONG

Senior United States District Judge




