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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MELITA MEYER, ETAL.,
Case No. 14-cv-00267-YGR
Plaintiffs,
V. ORDER DENYING BEBE'SMOTION TO
STRIKE OR FOR M ORE DEFINITE
BEBE STORES, INC., STATEMENT ; DENYING MOTION TO
DECERTIFY
Defendant.
Re: Dkt. No. 115, 116, 117

Plaintiffs bring this class &ion against defendant bebe &®rinc. (“bebe”) alleging two
counts: (i) negligent violations of the Tpleone Consumer Protectidat (“TCPA”); and (ii)
willful violations of the TCPA (Dkt. No. 112, “FAC”.) To pevail under the TCPA, plaintiffs
must establish that a defendant: (i) “made” taessage calls (ii) using an automatic telephone
dialing system (“ATDS" (iii) without prior expess consent. 47 U.S.C. § 227(b)(1). Beginning
on October 16, 2013, regulations becaafiective requiring prior expressgritten consent before
“deliver[ing] or causling] to belelivered to the person calledvartisements or telemarketing
messages using an [ATDS].” 47 C.F.R. 88 64.1200(a)f)28). The Courpreviously certified

two classes in this action:

1. Post-October 16, 2013 Non-Club bebe Class

All persons within the United Stes who provided their mobile
telephone number to bebe in one of bebe’s stores at the point-of-sale
and were sent an SMS or textseage from bebe during the period

of time beginning October 16, 2013 and continuing until the date the
Class is certified, who were nwtembers of Club bebe during the

Class Period.

! The term ATDS is defined as “equipment which has the capacity . . . to store or proq
telephone numbers to be called, using a randomgoiesgéial number generator[, and] to dial sucl
numbers.” 47 U.S.C. § 227(a)(1).
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2. Post-October 16, 2013 Club bebe Class

All persons within the United Stes who provided their mobile
telephone number to bebe in one of bebe’s stores at the point-of-sale
and were sent an SMS or textseage from bebe during the period

of time beginning October 16, 2013 and continuing until the date the
Class is certified, who were meenis of Club bebe during the Class
Period.

With regards to the Club bebe Class, the €Cmstructed plaintifffo present an amended
complaint joining a proper class representatge the Court wouldettertify the same. On
October 21, 2016, plaintiffs filed aamended complaint naming pi&ff Courtney Barrett as a
representative for the Club bebe ClasSeeFAC.)

Now before the Court are two motions from béb@ motion to decertify both classes;
and (ii) motion to strike, or in thalternative for a more definistatement, allegations relating to
plaintiff Courtney Barrett. (KX. Nos. 115, 116.) With regardsttee motion to decertify, bebe
argues that the Court should deifg both classes because furtltgscovery has revealed (i) that
neither class is ascertainabledg(ii) plaintiffs lack common @of as to whether the equipment
used was an ATDS. Bebe further argues titaiCourt should decertify the Club bebe Class on
the grounds that plaintiff Barret an improper representative. On January 6, 2017, the Court
requested supplemental briefing on the efééd¢he Ninth Circuit’'s recent decision Briseno v.
ConAgra Foods, In¢c844 F.3d 1121 (9th Cir. 2@) on the topic of ascaihability. The parties
filed supplemental briefs on January 20 and 27, 2017. (Dkt. Nos. 136, 137.)

Having carefully considered the pleadings, plapers submitted on these motions, and or

arguments held on February 7, 2017, the CDaRIES bebe’s motions.

> Defendant bebe also filed a motion regagdts objections to plaintiffs’ trial plan.
While the Court acknowledges such objections atliccansider the same if and when the time
comes to prepare for trial, such is not a propetion@nd does not at thigne require action from
the Court. Accordingly, the Court admstratively terminates Docket Number 117.

® Plaintiffs and bebe each filed two adisirative sealing motions (Dkt. Nos. 123, 124,
132, 134). The material in question is subje@naarlier Stipulated Brective Order, allowing
the parties to designate certain documents produacdidcovery as confidential. (Dkt. No. 53.)
The Court finds the requests are sufficientistified under the applicéd“good cause” standard

and, thereforelGRANTS the motions to seal the designated excerpts and documents in question

solely for purposes of resolving the instant motioBee Kamakana v. City & Cty. of Honolulu
447 F.3d 1172, 1179-80 (9th Cir. 2006). The Court nbsshould the parties file motions to
seal such documents in the context of a sumiuaigment motion, it may not grant the same, as
those are dispositive motions.

2

al




© 00 N o g A~ w N PP

N N N NN N N NN P P P P B PP PR
© N o o~ W N P O © O N O o~ W N B O

l. BACK GROUND

The Qurt adoptstie Backgraind sectionm its Augus 22, 2016 @der regardig class
certification, and adds théollowing facts relevanto the instat motions:

Pursuat to the Cart’s order,plaintiffs filed their FAC joining plantiff Barret as a
representativéor the Clubbebe Class(FAC 11 3-45.) Wih regards tdBarrett, reords show
that she signé up for Cllb bebe in Otmber 2010and providd a telephoe number dring the
sign-up proces. SeeFAC, 1 38; Dkt.No. 124-7at 2.) However, Barrettreturned taa bebe store
onDecembed?2, 2013, ad in connedbn with a purchase, mvided hemobile telefhone numbe
ata point-of-sle (“POS”). (Dkt. No.116-2 at § 2).)* Shorty thereafterplaintiffs dlege that
bebe sent Basmtt the Opt-h Text at isue in this Itigation. (FAC § 37.)

. MOTION TO DECERTIFY
A. Legal Framework

FederaRule of Cvil Procedue 23(c)(1)C) provides hat “[a]n oder that grats or denies
class certificaton may bedtered or anended befee final judgment.” “[A] district caurt retains
the flexibility to addressnoblems wih a certifiedclass as thearise, inaiding the ality to
decertify.” U. Steel, Pape &Forestryv. Conoc@hillips Co, 593 F.3d 8@, 809 (9thCir. 2010);
see also GenTel. Co. of @. v. Falca, 457 U.S. 47, 160 (182) (“Evenafter a certiication orde
is entered, thgudgeremans free to mdify it in light of subsquent devalpments irthe
liti gation.”). “The standat applied ly the courtsn reviewinga motion todecertify isthe same a
the standard sed in evalating a moton to certify, namely, virether the equirementof Rule 23
are met.” Cruzv. Dollar Tree Storeslnc, 270 FR.D. 499, ®2 (N.D. Cal Sept. 9, 200) (citing
O’Connor v. Being N. A, Inc, 197F.R.D. 404,410 (C.D.Cal. 2000)).

* At oral argumers, plaintiffs’ counsel cofirmed thatthe numbeprovided h October

2010 was the @me numbeas that preided in Deember 203. However plaintiffs indicate, and
bebe did not aspute, thattiwas not etered intobebe’s databse as a make telephoe number in
2010, and wa®nly entere as such Wwen plaintiff Barrett retuned to thestore and cofirmed it &
amobile telehone numbeat a POSn DecembeR013. GeeDkt. No. 123-7 at 2, Mendelsohn
Decl. 1 2 (secbn of databse showinghe “CreateDate” forBarrett’'s maile telephme number
ertry as “12/2/2013"); Dkt. No. 1238, Mendelstin Decl. Ex 1, Agarwé Dep. Tr. 3:4-39:12
(confirming thet the “Creae Date” fidd is “the dé&e that thendividual povided theircell phone
number”).)
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B. Discussion
1. Motion to Decertify Both Classes
a. Ascertainability

In this Court’s previous ordercertifying the two classe at issue he, the Courfound that
plaintiffs’ showing of ascetainability was sufficient upon plantiffs’ representation tlat they
articipated beng able to btain record from mGae, whom paintiffs indcated wasarrently in
passession oAir2Web records that cald establig class merbership. Mbst recentlybebe
contends, plaitiffs concalded that theyhave beemnable to gethe requide documets from
mGage and i@age has idicated theymay not aatally have he ability toproduce tle same.
(Dkt. No. 1173 at 2.) Orsuch basishebe arguethat the Cart should @certify bot classes.

Shortly after bebdiled its moton to decdify, the Ninth Circuit isued a deci®n in
Brisenoholding that clasproponentsre not requred to deronstrate thathere is an
administrativdy feasibleway to detemine who isin the classn order forthe class tde certified.
Briseng 844 F3d at 1126.In so holdng, the Ninh Circuit explained thatRule 23’s ‘enumerated
criteria alreagl address thpolicy corcerns that bve motivatel some cors to adopa separate
administrativefeasibility requirementand do savithout undemining thebalance of mterests
struck by theSupreme Cart, Congres, and the dier contrilutors to theRule.” Id. at1123. The
Caurt asked th parties tdile additioral briefs disussing thempact of tle Ninth Circuit's
decision on bée’s motionto decertify

Despik this recenbpinion, bée continuego argue tht the Courtshould decsify the
class due to @intiffs’ inability to obtan such reords from ntGage. Bebe&ontendshat, although
the Ninth Cirauit has disaowed the gistence of a independat adninistrative feasility
requirement, Ederal Ruleof Civil Procedure 23(l(3)(2) still requires al®owing thata class
adion wouldbe superiord other avaible methds. Such aequirementargues bed includes a
aralysis of the"manageabity” of the class and rgquires “couts to balane the benefs of class
adudication gainst its caets.” See idat 1128. Irsupport ofits argumentbebe prirarily relies
on Smith v. Merosoft Cop., 297 F.RD. 464 (S.D.Cal. 2014)which preededBriseno. In Smith

the court refusd to certifya TCPA chss finding hat plaintiff failed to saisfy the supriority
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requirement. Specifically, tH@mithcourt conducted an analysis balancing several factors, and
concluded that a class action wabulot be superior, in part because no feasible method existed
determine who actuallyeceived a text messagkl. at 472—73. Similar to the situation at hand,
the defendant imithhad produced a list of mobile telepi@onumbers that were sent text
messages. However, the court aetideclarations from defendanndicating that at least some
of those phone numbers were inghle of receiving texts, artdus, even though the court could
determine what numbers were semtgeone could not actual receipd.at 473. Additionally, the
court found that asking potential class membeptan if they remembered receiving a text
would be ineffective, “because it is highly unlikehat, more than five years out, an individual
would remember that single unsolicited text message.”

Such management concerns are alone insufticeedecertify the classes here. The Ninth
Circuit specifically noted that it was not clear why “requiring an administratively feasible way
identify all class members at the certificatioags is necessary toqtect [defendant’s] due
process rights.”Brisenq 844 F.3d at 1132. The Ninth Circuisaladdressed several of the same
concerns bebe has raised: “If the concern isdlaghants in cases like this will eventually offer
only a ‘self-serving affidavit’ as pof of class membership, it isa&g unclear why that issue must
be resolved at the class ¢kehation stage to protect a fdmdant’s due process rightsld. The
Ninth Circuit further explained #t defendants can “challenge the claims of absent class memt
if and when they file claims for damages” exiping that parties have “long relied on ‘claim
administrators, various auditing processes, sampling for fraud detection, follow-up notices to
explain the claims process, aoither techniques tailored by therfpas and the court’ to validate
claims.” Id. at 1131 (citation omitted).

Plaintiffs’ inability to obtain the actuahessaging records from mGage does, however,
impact the superiority analysis under Rule®®&), which was a necessary component of the
Court’s certification of both ckses. Under such analysis, dswonsider the following four non-
exhaustive factors: (1) the interests of memslof the class in individually controlling the
prosecution or defense of separate actions; €&xitent and nature afy litigation concerning

the controversy already commenced by or againshdmabers of the class;)(Be desirability of
5
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concentrating the litigation of the claims in thetjgallar forum; and (4) the difficulties likely to
be encountered in the management of sscéaction. Fed. R. Civ. P. 23(b)(3)(A)—(D).

Contrary to the finding ismith this Court previously founthat the statutory damages
provided by the TCPA are “not sufficient to coemgate the average consumer for the time and
effort that would be involved in bringing smalaims against a nationebrporation.” (Dkt. No.
106 at 18 (quotind\gne v. Papa John’s Int'l, Inc286 F.R.D. 559, 571-72 (W.D. Wa. 2012)
(citing cases)))see also Whitaker v. Bennett Law, PLIN®. 13-CV-3145, 2014 WL 5454398, at
*7 (S.D. Cal. Oct. 7, 2014) (finding that givére damages allowed under the TCPA, “requiring
the putative class members tquaticate their claims independgnwould be too economically
burdensome and would deprive many of a chancedaver under the law”)The Court does not
now disturb its finding on that factor. The Coneixt evaluates whether the benefits of litigating
this action as a class outweigh thenageability concerns present here.

Here, plaintiffs have presented the Deateim of Randall A. Snyder, an independent
telecommunications technology cottant, who avers thdhe list of telephonaumbers that bebe
produced in discovery can be readily analyzedd#termine which of these humbers would havg
been sent a text message.” (Dkt. No. 126 at { B®.)Snyder further statebat “[t]his analysis
will produce a final list of cellular telephone numb#rat would have beesent a text message by
Air2Web on behalf of [bebe].”1d.) Bebe argues that suntethod would not conclusively
determine who received text messages, whichlevbe the only people to whom bebe would be
liable, if at all. Thus, bebe contends, it wouldim@ossible to determine bebe’s actual liability in
this action because it hinges on how many peagtieally received text messages during the Clal
Period. Although the Court agrees that sucheisslo present manageability concerns, the Cour
finds that at this stagelaintiffs’ showing is suffiaént to tilt the balance in their favor. In a case
involving the statutory damages atug here, it is unlikely that inddual plaintiffs would actually

incur the time and expense to bring these claifftaus, but for a class action, such violations of

®> Bebe did not raise arguments with regdedfactors two and three of the superiority
analysis, and thus, the Conded not address the same.

6




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

the TCPA may never be brought to ligl8ee Brisena844 F.3d at 1128 (discussing need for
balancing administrative feasibility against oth@pexiority factors particakly where “there may
be no realistic alternative to class treatmenthe Court therefore findsdha class action is the
superior method for litigating the issues in thisesaand therefore, plaifis have satisfied the

requirements under Rule 23(b)(3).

Accordingly, the CourDENIES bebe’s motion to decertify both classes on these grounds

b. Common Proof Regarding Use of ATDS
Bebe also argues that both classes shoulebtertified because plaintiffs have presented
no common proof establishing tHagbe utilized an ATDS to send text messages during the Clg
Period. Plaintiffs counter pffering the declaration of Mr.r§der, who provides the following
opinions with regards to the eeidce on the record relatingliebe’s use of an ATDS: Mr.
Snyder, who has set forth significant experiencienindustry, has opindbat the text messages

sent to plaintiffs containedshort code number, “42323.” (DRilo. 126 at 1 59.) According to

Mr. Snyder, text messages containing such stamés can only be “sent by computer equipment;

otherwise, the originating adels of the mobile-terminated text messages would appear as a
standard 10-digit cellufagelephone number.”Id.) Mr. Snyder further opes that thécreation of
the SMS communications protocol format anel ttansmission of the SMS messages that were
senten masseccurred in a completely automatic fashionld. @t 9 60.) Based on this
information and Mr. Snyder’s knowledge of Air2Wene opines that bebe utilized an ATDS to
transmit these message§eé idat {1 57-58.)

Such a showing at this stage is sufficient tmdestrate that plaintiffsitend to offer proof
common to the entire class that bebe utiliaadATDS during the tiee-month class period.
Bebe’s contention that such evidence is not @tiwb of bebe’s violation of the TCPA does not
persuade. If bebe believes that the evidengesidficient to establis liability under the TCPA,
other procedural mechanisms are available. Such arguments, however, do not militate towa
decertification. Bebe cannot short-circuit frecess by asking the Court to make a factual

determination regarding the probative value of plaintiffs’ expertisiops on this record,
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particularly where bebe hast even deposed such expert. Accordingly, the Qoentes bebe’s
motion to decertify both classes on this ground.
2. Motion to Decertify Club bebe Class

Finally, bebe also moves to decertify thellCbebe Class on the grounds that plaintiff
Barrett is not an appropriate class represamatSpecifically, bebargues that a proper Club
bebe Class representative wibble an individual who both ga their number to bebe and
received a text message from belbeing the Class Period itself. Be notes that Barrett provided
her mobile telephone number to bebe in Oat@®4.0 when she first enrolled in Club bebe, not

during the Class Period. (Dkt. Nbl6-2 at 2.) On this basis,l@contends that Barrett would

not have fallen under the written consent rulenpulgated in October 2013, and, therefore, is not

similarly situated. Plaintiffs respond with twayaments: first, the clasdefinition is not limited
to those who provided a mobile telephone nundoeing the Class Periodnd second, even if it
were, plaintiff Barrett actuallprovided such number both before and during the Class Period.
to the second argument, plaintiffs note tlaéthough Barrett provided telephone phone number
to bebe in 2010 as part of her Club bebenimership, it was not until December 12, 2013 that
bebe asked Barrett for a mobile telephone nurabarPOS for the purpasef the text messaging
program at issue in this litigation, which, discussed above, bebe’s records confirm.

With regards to plaintiffs’ first argument, ti@ourt clarifies that th class definition must
necessarily apply only to thoséno both provided a mobile telephonember and then received a
text message during the Class Period. Thengmf when a class member provided such numbsg
to bebe is relevant to whethey belong to the Class. The@t refused to certify the larger
class proposed by plaintifhd only certified the two pogdctober 2013 classes due to a
regulatory change that requireonsent to be written. For everyoelse, the Court found that the
“varied scripts and instructionsquided to different stores different times . . . renders the
guestion of consent not one tlcain be answered on a classwidsi®@ecause it would require an
individual assessment of what each customer wds t@Dkt. No. 106 at 10.) If plaintiff Barrett
had provided her mobile telephone numbéomtio the Class Pard, these very same

individualized issues afonsent would predominate.
8
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With regards to pintiffs’ secand argument) howeverthe Court fnds that theelevant dat
for when plaitiff provided her mobiletelephonenumber to lebe is Deceber 12, 203, not
October 2010.Bebe conedes as mucin their notion to deertify: “At t hat time [i.e October
2010], bebe pint-of-salesoftware didnot includea mobile téephone nmber field; he mobile
telephone nmber field was later adde to facilitate customersnitiating their enrollnent in bebe’s
text messagig program.” (Dkt. No. 116-1 at 7.) Thus, the rieevant inteaction here ocurred on
December 122013, wherbebe specitally askedplaintiff Barrett for a nobile teleplone number
ard then shotty thereaftesent her aekt message Bebe’s agument essaially boils down to
aking the Caurt to decideon the mets of their @fense: thaplaintiff Barrett’'s enrolment in
Club bebe angrovision d a mobile €lephone nmber at theime of enrdlment constuted
consent to reeive the teximessage assue in thiditigation. Whether thais so, however, is not
anappropriateargumentdr class cerfication puposes, andsibetter reseved for sunmary
judgment or tial ®
. MOTION TO STRIKE OR FOR MORE DEFINITE STATEMENT

A. Legal Framework

A coutt “may strike from a pleding an insifficient defense or anyedundantimmaterial,
impertinent, @ scandalousnatter.” Fed. R. Civ.P. 12(f). “The functionof a [Rule] 12(f) motion
to strike is to aoid the eypenditure otime and noney that nust arise fron litigating spurious
isues by dispnsing withthose issueprior to trid . . . .” Whittlestone, le. v. HandiCraft Co,
618 F.3d 970973 (9th Cr. 2010) (quting Fantagy, Inc. v. Fagerty, 984F.2d 1524, 527 (9th Ci.
1993), rev’d on other grounds 510 US. 517 (199)). “Motions to strike are generayl disfavorel
because theyr@ often use as delayig tactics ad because athe limitedimportanceof pleadings
in federal pratice.” Shagrian v. Wels Fargo Bak, N.A, 829 F. Supp2d 873, 879N.D. Cal.
2011) (quotirg Rosales vCitibank, Fed. Sav. Bak, 133 F. Spp. 2d 11771180 (N.D Cal.
2001)).

® Shoud the partis bring moions for smmary judgnent on thisssue, the péies should
address the Nith Circuit’'s recent option addressig issues foconsent irthe contexof the TCFA
in Van Patterv. Vertical Fitness Grop, -- F.3d -; 2017 WL460663 (9thCir. 2017).

9




© 00 N o g A~ w N PP

N N N NN N N NN P P P P B PP PR
© N o o~ W N P O © O N O o~ W N B O

Giventhe disfavoed status oRule 12(f)motions, “caurts often reguire a shwing of
pregjudice by he moving @rty beforegranting therequesteddief.” Sandez v. City 6Fresnq
914 F. Supp. @ 1079, 112 (E.D. Cal.2012) (quaing California Dep’t d Toxic Sub&nces
Caontrol v. Al Pac., Inc, 217 F. Sup. 2d 1028, 033 (C.D.Cal. 2002)). “If there isany doubt
whether the prtion to be &ricken might bear on aissue in tk litigation, the court sbuld deny
the motion.” Holmes v. Ec. Documat Processig, Inc, 966F. Supp. @ 925, 930 N.D. Cal.
2013) (quotirg Platte Antior Bolt, Inc. v. IHI, Inc, 352 F. Spp. 2d 10481057 (N.D.Cal. 2004).
Whether to gant a motionto strike isa matter conmitted to he sound disretion of the district
court. See Whtlestone 618 F.3d at 93 (citing Nurse v. Unied States226 F.3d 996,1000 (9th
Cir. 2000)).

Rule 12(e) allowsa party to nove for a moe definite satement biore filing aresponsive
pleading whee the origiral pleading s so vaguer ambiguais that a pdy cannot resonably
prepare a resmse.” FedR. Civ. P. 2(e). “Rulel2(e) motims are disfaored and arely
granted.” Cadaneda v. Brger King Corp., 597 FE Supp. 2d @35, 1045 N.D. Cal. D09) (citing
Cdlars v. Pac.Coast Pakaging, Inc, 189 F.R.D.575, 578 N.D. Cal. 199)). “The wle is aimel
atunintelligibility rather han lack ofdetail and isonly appropiate whenhe defendats cannot
understand thesubstancef the claimasserted.”ld. (citing Beery v. Hitatci Home Eécs., Inc,
157 F.R.D. 47, 480 (C.D.Cal. 1993)) “If the deail sought ly a motionfor more dénite
staement is btainable though discoery, the moion shouldoe denied.” Griffin v. Cedar Fair,
L.P., 817 F. Spp. 2d 112, 1156 (ND. Cal. 201} (quotingCastaneda597 F. Supp2d at 1045).

B. Discussion

Bebemoves to stie, or in thealternativefor a more dfinite statenent, allegéons
relating to plantiff Barrett because, asebe conteds, Barretis not a prper represeative of the
Club bebe Clss. In shortbebe’s usef this proedural rule s wholly ingppropriate n this
context.

With regards to bke’s motionto strike reérences to Brrett andhe Club bek Class,
because the Qurt has dered bebe’snotion to deertify the Gub bebe Giss and hatound that

Barrett is a poper represatative of tre same, th€Court DENIES bebe’s notion to strke.
10
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With regards to bebe’s motion for a more d#é statement, bebe argues that plaintiffs
should provide information as to when Barretipded her phone number to bebe. Such detalil,
however, as revealed by the bngfion the instant motions, is obtable, and, in fact, has been
obtained, through discovery. Therefore, a motiarafmore definite statement on this issue is
unnecessarySee Griffin 817 F. Supp. 2d at 1156. Accordingly, the Court BISRIES bebe’s
motion for a more definite statement.

V. CONCLUSION

For the foregoing reasons, the CdDENIES bebe’s motion to decertify the Club bebe and
Non-Club bebe Classes and belrawtion to strike or for a mor@efinite statement. The Court
GRANTS the parties’ administrative motions to filerzen exhibits and pdions of their briefs
under seal, only for the purposes of the instant motions.

This Order terminates Docket Numbers 115, 116, 117, 123, 124, 132, and 134.

T 1SS0 ORDERED.

Dated: February 10, 2017

WW

0 YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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