SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (the “Agreement”) is effective when (1) signed by
all the Parties, (2) the Court signs and files the proposed Order attached hereto as Exhibit 3, and
(3) thirty days after notice is sent to Plan participants pursuant to Prohibited Transaction Class
Exemption 1994-71, and is made and entered into by and among Energy Research & Generation,
Inc. and ERG Aerospace (hereinafter collectively referred to as “ERG”), Nicholas Saakvitne
(“Saakvitne™), as the Trustee of the Energy Research & Generation, Inc. Profit Sharing Plan
(hereinafter “the Plan”), Fric Benson, Bradley Benson, Elizabeth Benson, the United States of
America, and the following participants in the Plan: Antonio Gomez, Berry Seamon, Bryan
Leyda, David Crotzer, Ernie Ward, Evelyn Hermsmeier, Noel Crisolo, Melody Carter, Logan
Thiesen, Edward Clark, Robert Perez, Stephen Dyer, David Wilkerson and Frank Raskauskas
(collectively, “the Parties”).

RECITALS

WHEREAS, on April 8, 2015, an Order and Judgment in ERG Aerospace Corp. v. United
States, Case No. 13-cv-02973-VC, was filed which stated, in pertinent part, “Judgment is entered
in favor of the United States of America and against ENERGY RESEARCH & GENERATION,
INC. in the amount of $24,086,135.69, plus statutory interest from March 25, 2013, until paid.”
The amount of the Judgment of $24,086,135.69 relates to taxes, penalties and interest for the tax
years 1988-1995 (“Judgment Years”) As of November 27, 2016, the total taxes, penalties, and
interest due and owing by ERG for the years 1989-1995 (“Judgment Years”) and 1999-2011
(Assessed Years” or “Nonjudgment Years”) is $29,241,327.30. Interest has and will continue to
accite from the dates mentioned above,

WHEREAS, on March 27, 2014, a Second Superseding Indictment was filed in the
criminal case of United States v. Burton Orville Benson and Eric Burton Benson, Case No. 12-
cr-00480-YGR. On April 21, 2017, Burton Benson (“Benson™) passed away, and on May 26,
2017 the aforementioned criminal action was dismissed.

WHEREAS, on May 6, 2014, a Complaint for Injunctive Relief Pursuant to 18 U.S.C.
§1345 was filed in the civil case of United States v. Burton Orville Benson, Case No. 14-cv-
02071-YGR requesting appointment of an independent fiduciary to replace Burton Benson and
to manage the Plan and its assets for duration of any awarded injunctive relief. On May 6, 2014,
the government also filed an Ex Parte Motion for Preliminary Injunction. On May 23, 2014, the
Court granted the Motion for Preliminary Injunction. On May 27, 2014, the Cowrt appointed
Nicholas Saakvitne as trustee and independent fiduciary, On May 27, 2014, the Court appointed
Metro Benefits, Inc, as the forensic accounting firm for the Plan pursuant to a government
petition for an injunction under 18 U.S.C. §1345. On May 12, 2017, ERG as an intervenor filed
its motion to dismiss the prohibitory preliminary injunction against Burton Benson, now
deceased, and the mandatory injunction appointing Nicholas Saakvitne and Metro Benefits as
trustee/administrator of the Energy, Research & Generation, Inc. Profit Sharing Plan, which was
denied without prejudice.
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WHEREAS, in August 2014, Eric Benson and the United States Attorney’s Office
entered into agreements whereby Eric Benson agreed to fransfer all of his interest (in any
capacity, whether ownership or control) in various entities and properties to the Plan.

WHEREAS, in February 2015, Bradley Benson and the United States Attorney’s Office
entered into agreements whereby Bradley Benson agreed to transfer all of his interest (in any
capacity, whether ownership or control) in various entities and properties to the Plan,

WHEREAS, on June 30, 2015, the Plan filed a Complaint against ERG in the case of
Nicholas Saakvitne v. Energy Research & Generation, ef al., Case No. 4:15-cv-3026-YGR.
ERG entered into a settiement with the Plan in which ERG agreed to pay the Plan a total of
$4,515,565.00. A copy of the Settlement Agreement is attached as Exhibit 1 (the “First
Seftlement Agreement™), A Stipulated Judgment in the above-captioned action was entered on
March 10, 2016. ERG’s obligations under the Stipulated Judgment were fully satisfied as of
September 13, 2017.

WHEREAS, on November 9, 2016, ERG submitted a Settlement Offer / Offer in
Compromise to the Department of Justice and the Internal Revenue Service. As of November 27,
2016, the total taxes, penalties, and interest due and owing by ERG for the years 1989-1995 and
1999-2011 is $29,241,327.30. That Settlement Offer / Offer in Compromise is still pending
before the Tax Division of the U.S. Department of Justice. ERG understands and believes that
its obligations to the IRS take priority over ERG’s obligations to the Plan.

WHEREAS, as of June 30, 2017, the State of California Franchise Tax Board (“FTB™)
claims that ERG owes a total of approximately $5,868,206.83 to relating to the tax years 1988-
1995 and 2003-2014. In order to resolve the amounts due and owing to the FTB, ERG will be
submitting a request for an installment payment plan with the F'TB and, based upon FIB policy,
ERG anticipates that ERG will be required to pay the entire $5,868,206.83 plus interest within 12
months, ERG understands and believes that its obligations to the FTB take priority over ERG’s
obligations to the Plan.

WHEREAS there is currently pending in the United States District Court for the Northern
District of California the case of Nicholas Saakvitne v. Burton Orville Benson, Case No, 4:15-cv-
5091-YGR. On June 13, 2017, Plaintiff filed a Motion to Substitute Parties which is currently
pending.

WHEREAS there is cwrrently pending in the United States District Court for the District
of the Virgin Islands the case of Nicholas Saakvitne v. Bay Estates Group Limited Liability
Limited Partnership, et al., Case No. 1:16-cv-59-CVG-GWC, (“the Foreclosure Action™).

WHEREAS the Plan Participants believe it is in their best interests to transfer their
interests in the various properties to ERG in exchange for the payments refeired to below,

WHEREAS, ERG believes that the Internal Revenue Service and the Franchise Tax
Board’s ability to collect from ERG is not adversely impacted by this Agreement because the
Plan is providing assets to ERG that are of at least of equal value to the payments the Plan will



receive from ERG. In addition, ERG believes that both the IRS and FTB have the right to place
junior liens on these property interests once they are placed in the name of ERG.

THE AGREEMENT

NOW, THEREFORE, in consideration of the foregoing and the mutual promises and
agreements contained herein, and intending to be legally bound, ERG and the Plan hereby agree
as follows:

1. Payments. In accordance with the terms of the Second Settlement Agreement,
ERG agrees to pay $3,250,000 in principal to the Plan for the property interests referred to
below. ERG will make payments of $55,000 per month to the Plan from the effective date of this
Agreement through the March 2019 payment.

Beginning April 1, 2019, ERG will make payments to the Plan equaling 50% of the
amount by which average monthly revenue for the prior 6 months exceeds average monthly
expenses for the prior 6 months, However, the payments to the FTB of the $5,868,206.83, plus
interest, shall be excluded from the calculation of “average monthly expenses.”

Interest at the rate of 6% per anum will begin to accrue on the effective date of this
Agreement,

It is understood and agreed the cap referred to in the First Settlement Agreement is not
applicable to the $3,250,000.

Bradley Benson, as General Manager of EM&B, will take all necessary steps to deliver
good title to the property located at 15260 South Shore Drive, Truckee, California (“the Donner
Lake Property™), to the Plan. As addressed in Paragraph 2 immediately below, the Plan will then
transfer the Donner Lake Property to ERG as part of this settlement,

2, Transfers and/or Relinquishment of Rights by the Plan to ERG. In exchange
for the above-mentioned payments, the Plan will transfer and/or relinquish to ERG any and all
right, title and interest (in any capacity whether ownership or control) the Plan may have
immediately following the signing of this Agreement by all Parties in:

a. Sargent Ranch Partners, LLC, including all rights and duties attendant
thereto.

b. Properties in Saint Croix including the properties located at 3 King Cross
and 254 Estate Glynn, subject to all liens and encumbrances against the properties. Upon
the effective date of this Agreement, ERG will immediately become responsible for all
payments to Moore, Dodson & Russell, PC, for work performed and expenses incurred
on and after the effective date of this Agreement. ERG further agrees that Moore,
Dodson & Russell, PC or whatever new law firm ERG retains to handle the Foreclosure
Action, will provide the Plan with publicly available information about the status of the
Foreclosure Action upon request by the Plan so that the Plan can monitor the status of its
security (hereinafter referred to the “Virgin Island Properties™).



c. Acacia Properties, LLC, dba Benson Properties, Ltd. including but not
limited to the properties located at 189 Ivy Drive, Orinda, California; 266 Elsie Drive,
Danville, California; 3341 N. Lucille Lane, Lafayette, California; 7 Mount Pleasant, St.
Croix; 3 Arroyo Drive, Orinda, California (subject to a claim by Evelyn Hermsmeier that
she owns 3 Arroyo Drive); 143 Alice Lane, Orinda, California, subject to all liens and
encumbrances against the properties.

d. EM&B, LLC including 15260 South Shore Drive, Truckee, California
(“Donner Lake Property™), subject to all liens and encumbrances against the properties.

ERG will pay all the costs of the transfer of the aforementioned properties.

3. Legality of Transfer. ERG and the Plan shall share the cost of obtaining a legal
opinion as the legality of the transfers described in Paragraphs 1 and 2, This settlement is
contingent upon the Court approving the transfers as exempt from the prohibited transaction
provisions of ERISA. 1t is the intent of the Parties that the transfers from the Plan to ERG
described in Paragraphs 1 and 2 above are exempt from the prohibited transaction provisions of
FRISA pursuant to Prohibited Transaction Class Exemption 94-71, and the Parties agree to take
all steps necessary to comply with that exemption.

4. Approval of the Department of Labor. By signing this Agreement, the United
States, on behalf of the Secretary of Labor, hereby agrees that the fransactions described in
Paragraphs 1 and 2 above are exempt from the prohibited fransaction provisions of ERISA -
pursuant to Prohibited Transaction Class Exemption 94-71.

5. Disclosure to Department of Justice Tax Division and No Objeciton byt DOJ
Tax. The Parties understand and acknowledge that there is an Order and Judgment in Case No.
13-¢cv-02979-CV, “in favor of the United States of America and Against ENERGY RESEARCH
& GENERATION, INC., in the amount of $24,086,135.69, plus statutory inferest from March
25, 2013, until paid.” ERG further understands and acknowledges that, as of November 27,
2016, the total taxes, penalties, and interest due and owing by ERG for the years 1989-1995 and
1999-2011 is $29,241,327.30. The Parties further understand and acknowledge that the IRS has
recorded liens against ERG. ERG understands and acknowledges that the payment of the taxes
penalties and interest owing to the IRS takes priority over any amounts owing to the Plan. The
Parties further understand and agree that the final draft of this agreement will be provided to the
Department of Justice Tax Division and if DOJ Tax interposes any objection before the effective
date of this Agreement, the Agreement will be null and void.

6. Disclosure to California Franchise Tax Board and No Objection by FTB. The
Parties understand and agree the final draft of this Agreement including payment terms will be
disclosed to the FTB and if the FTB objects before the effective date of this Agreement, then this
Agreement shall be null and void.

7. Dismissal of United States v. Burton Benson and Saakvitne vs. Burton Benson,
and Removal of Court-Appointed Trustee. Upon this Agreement becoming effective, the civil




case of Uniied States v. Burton Orville Benson, Case No. 14-cv-02071-YGR shall be dismissed
with prejudice and the Preliminary Injunction shall be dissolved. Nicholas Saakviine, the
Trustee appointed by the Court, shall be removed upon the effective date of the appointment of a
new Trustee pursuant to Paragraph 7. The civil case of Saakvitne v. Benson, Case No. 15-cv-
3026-YGR, shall be dismissed with prejudice upon the execution of this Agreement, provided,
however that the Court retains jurisdiction to enforce the Order, attached hereto as Exhibit 3.

8. ERG’s Appointment of a New Trustee. Pursuant to Sections 2.3(a) and 7.9(c) of
the Plan documents, ERG shall appoint a new Trustee upon this Agreement becoming effective,
Appointment of the new Trustee will be subject to approval by Saakvitne and David Shapiro,
counsel for the participants in the Plan, It is hereby agreed that the new Trustee will not change
the respective percentage interests in the Plan of each of the participants in the Plan, as
calculated by Metro Benefits during the period when Saakvitne was Trustee. The participants’
percentage interests have been determined based on the assumption that Burton Benson’s
participant interest in the Plan is forfeited (which is provided for in Paragraph 9 herein).
Payments will be made to the participants in accordance with Exhibit 2 hereto or pro rafa in
accordance with Exhibit 2.

9. Plan Payments to_Elizabeth Benson. The Plan shall make payments to
Elizabeth Benson in the amount of $12,000 per month for 21 months or until her death,
whichever occurs first, in full satisfaction of Burton Benson’s interest in the Plan as a
participant. Burton Benson’s interest as a participant in the Plan in excess of this amount shall
be forfeited pursuant to 26 U.S.C. §401(a)(13)(C)(ii) and 29 U.S.C. §1056(d)(4)(B) due to
Burton Benson’s fiduciary breaches as Trustee of the Plan. Any interest in the Plan by
Elizabeth Benson as Burton Benson’s sole beneficiary is also forfeited. The forfeiture of the
interest of Burton Benson and his beneficiaries is to be confirmed by this Court. A copy of the
executed Stipulation and [Proposed] Order is attached hereby as Exhibit 3. The Parties
understand and agree that this Agreement will not be effective unless and until the Court
approves the forfeiture of Burton Benson’s interest in the Plan. However, nothing in this
paragraph shall affect Elizabeth Benson’s right to her interest in the Plan as a participant due to
being a former employee.

10.  ERG Payments to Elizabeth Benson. ERG shall be permitted to make payment
of $12,000 per month to Elizabeth Benson for the remainder of her life, beginning after the
Plan’s payments-end. The United States and ERG agree that said payments are not in violation
of the Stipulated Judgment entered in the case of ERG Aerospace Corporation vs. United States,
Case No. 13-cv-02979-VC. The United States and ERG have filed e a Stipulation and Order to
modify the Stipulated Judgment accordingly, and this Agreement will not be effective until
Judge Chhabria approves of the Stipulation,

11. Civil Forfeiture Agrcements Will be Declared Null and Void. Upon this
Agreement becoming effective, the agreements signed by Bradley Benson and/or Eric Benson in
which they agreed to transfer any interests in properties and/or entities to the Plan, including any
Civil Forfeiture Agreements, shall become null and void. Any such interests in property and/or
entities shall be transferred to ERG by Bradley Benson and/or Eric Benson. However, as set




forth above in Paragraph 2, Bradley Benson will cooperate to transfer good title in the Donner
Lake Propetty to the Plan, subject to transfer thereafter to ERG.

12.  Baden_Spiel Haus, The Parties hereto acknowledge and agree that Evelyn
Hermsmeier shall sell the propeity owned by the Baden Spiel Haus partnership, located at 11562
Baden Road, Truckee, CA 96161, as soon as practical. The Plan will receive 50% of the net
proceeds of the sale, less expenses paid by Hermsmeier in the last 18 months that were not
reimbursed to her by the partners in the partnership, directly from escrow.

13.  Evelyn Hermsmeier and the ERG Ford Trust. In full and complete settlement
of all claims by Evelyn Hermsmeier against the Plan, the Plan will distribute or directly rollover
to Hermsmeier a lump sum of $250,000 no later than 30 days after the effective date of this
Agreement. In addition, on or about that same date, ERG will pay Hermsmeier a lump sum of
$200,000. All of the assets held in the name of the alleged ERG Ford Trust are deemed assets of
the Plan. Hermsmeier will cooperate with the Plan to the extent necessary to transfer any of
those assets from the name of the ERG Ford Trust to the Plan. To the extent that the ERG Ford
Trust’s interest in Sargent Ranch Partners, LLC is transferred to the Plan, that interest in turn will
be transferred to ERG pursuant to and in accordance with Paragraph 2(a) above. Nothing in this
paragraph shall affect Hermsmeier’s right to her interest in the Plan as a participant due to being
a former employee. The transfer of property held in the name of the ERG Ford Trust to the Plan
shall be confirmed by Court Order and this Agreement will not be effective unless and until there
is Court approval.

14, Consent to Jurisdiction, By signing this Agreement, the Parties hereto consent
to the jurisdiction of the Court in Saakvitne v. Benson, Case No. 15-cv-3026-YGR, to effectuate
the terms of the Agreement,

15. Waiver and Release. Except as set forth below, and with the exception of the
United States, upon the effective date of this Agreement, the Parties hereto, and their
predecessors, successors, employees, officers, directors, heirs, trusts, trustees, assigns and agents,
including the ERG Trust, Acacia Properties, Baden Spiel Partnership and EM&B (the “Releasing
Parties™), hereby waive, release, relinquish, acquit, and forever discharge each other, including
their predecessors, successors, employees, officers, directors, heirs, trusts, trustees, assigns,
agents and their attorneys, including, but not limited to, Fabian VanCott; Boersch Shapiro LLP,;
Albert & Will, LLP; Moore, Dodson & Russell, PC; and Metro Benefits, Inc., of and from any
and all claims, demands, rights, liens, claims for relief, actions, causes of action, and the like, of
every kind and nature whatsoever, known and unknown, suspected and unsuspected, anticipated
and unanticipated, past, present and future, whether arising at law, under a contract, in tort, in
equity, or otherwise, for all injuries, economic loss, damages, losses, attorneys’ fees, costs,
expenses, or otherwise, including without limitation all consequential, general, special, and/or
punitive damages, resulting or to result from, or in any way arising out of, related to, or in
connection with, any act or omission to the date hereof, including but not limited to any and all
matters related to or referred to in the pleadings in the cases of United States v. Benson, Case No,
14-cv-02071-YGR,; Saakvitne v. Energy Research & Generation Inc., Case No. 15-¢cv-03026-
YGR,; Saakvitne v. Benson, Case No. 15-cv-5091-YGR; ERG Aerospace v. United States, Case
No. 13-cv-02973-VC; Saakvitne v. Bay Estates Group Limited Liability Limited Partnership, et




al., Case No. 16-cv-59-CVG-GWC; and the Forfeiture Agreements entered into by Eric Benson
and Bradley Benson.

16.  California Civil Code § 1542 Waiver. It is a condition hereof and it is the
intention of each Party to this Agreement that it shall be effective as a bar to each and every
claim, demand, cause of action specified above; and in furtherance of this intention, the
Releasing Parties hereby expressly waive any and all rights or benefits conferred upon them by
the provisions of section 1542 of the California Civil Code, which provides:

A general release does not extend to claims which the creditor does
not know or suspect to exist in his or her favor at the time of
executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.

In connection with such waiver and relinquishment of all rights or benefits conferred
under section 1542 of the Civil Code, or similar state law, each Party to this Agreement is aware
and hereby acknowledges that he, she or it may hereinafter discovery claims or facts in addition
to or different from those which may now be known or believed to be true with respect to the
matters released herein, but that it is the intention of the Parties hereto to hereby fully, finally,
and forever settle and release all matters hereinabove specified, whether known or unknown,
suspected or unsuspected, which now exist, may exist or have previously existed between the
Parties. In furtherance of such intention, the releases herein given shall be, and shall remain, in
effect as full and complete releases of the matters released, notwithstanding the discovery of or
the existence of additional or different facts.

17. - Releases By and for the United States, The United States also hereby releases
any claims resulting from or in any way arising out of, related to, or connected with any and all
matters related to or referred to in the pleadings in the cases of United States v. Benson, Case
No. 14-cv-02071-YGR, and Saakvitne v. Burfon Benson, Case No, 15-¢cv-03026-YGR against all
the Parties hereto. The Parties hereto release any claims against the United States arising out of,
related to, or connected with any and all matters referred to in the pleadings in the cases of
United States v, Benson, Case No, 14-¢v-02071-YGR, and Saakvitne v. Burfon Benson, Case No.
15-ev-03026-YGR. However, nothing herein shall affect the judgment in favor of the Internal
Revenue Service (“IRS”) and against ERG referred to in the Recitals or any liens recorded by the
IRS.

18. Security, Default, and Claw Back, ERG will provide the Plan with a first deed
of trust with respect to the property located at 15260 South Shore Drive, Truckee, California.

ERG will provide the Plan with a first deed of trust or the equivalent under Virgin Island
law with respect to the properties located at 3 King Cross and 254 Estate Glynn in the Virgin
Islands. If 3 King Cross and/or 254 Estate Glynn is sold to a higher bidder at the foreclosure
auction, 100% of the proceeds from the sale or sales will be provided directly from escrow to the
Plan and applied against the balance owed by ERG pursuant to this Agreement,



ERG will also pledge {o the Plan all of the units in Sargent Ranch Partners, LLC
transferred by the Plan to ERG (“the Sargent Ranch Units”), and will cooperate with the Plan to
facilitate the recording of a UCC-1 filing with respect to the Sargent Ranch Units.

ERG payments to the Plan as outlined below will result in the Plan transferring title to
ERG and/or releasing any interest in the properties as follows:

a. After payments totaling $2,350,000 in principal by ERG to the Plan, the
Trustee will transfer legal title to ERG and/or release any and all interests the
Plan may have in Sargent Ranch Partners, LLC;

b. After payment of the next $200,000 in principal by ERG to the Plan, the
Trustee will transfer legal title to ERG and/or release any and all interests the
Plan may have in the properties described in Paragraphs 2(b)-(¢); and

c. After the final payment of $700,000 in principal by ERG to the Plan, the
© Trustee will transfer legal title to ERG and/or release any and all interests the
Plan may have in the Donner Lake Property.

Should ERG sell any of the properties transferred by the Plan to ERG as pait of this
Agreement; ERG agrees to transfer the net proceeds to the Plan directly from escrow, until the
full amount of $3,250,000 plus interest, has been paid under this Agreement,

In addition, should ERG sell any of the properties transferred by the Plan to ERG as part
of this Agreement within one year of the effective date of this Agreement, then the Plan will be
entitled to claw back 20% of the profit upon the sale of any of the properties. For purposes of
determining profit, the sales price of the Donner Lake Property is $800,000, the sales price of 3
King Cross is $300,000, the sales price of 254 Estate Glynn is $100,000, and the sales price of
each 1.0% interest in Sargent Ranch Partners, LLC is $522,222.

The monthly payment amount to be made to the Plan will be'due on the first day of every
month until payment in full is made. If any monthly payment is not received by the Plan by the
11th day of any month, ERG will be in defavlt. ERG will have the opportunity to cure the
default within sixty days, but the Plan is under no obligation to give notice of default,

In the event that a payment is not made by the 11th day of the month, the Plan will meet
with ERG and confer in good faith in an attempt to resolve the matter prior to executing on the
Judgment. However, if ERG is unable to cure the default within the sixty-day period provided,
and the meet and confer discussions between the Plan and ERG do not resolve the matter, the
Plan will be entitled to take whatever steps it deems appropriate to enforce the Judgment and to
foreclose on its security interests in the property described in Paragraph 2.

19.  Exceptions to this Agreemeni. The exceptions to this Agreement are as follows:

a. Any actions to enforce this Agreement.



b. Any actions permitted hereunder in the event of default by ERG.

c. This Agreement is also contingent upon the Court issuing an Order
substantially in the form of the Stipulation and [Proposed] Order attached hereto as Exhibit 3.

20.  Good Faith Compromise and No Admissions. This Agreement is the result of a
good faith compromise and settlement of disputed claims and shall not at any time, or for any
purpose, be considered an admission of liability or of merit or correctness of any claim advanced
by any Party, or of liability or responsibility of the Parties.

21.  Further Assurances, The Parties agree fo execute such other documents and to
take such other action as may be reasonably necessary to further the purposes of this Settlement
Agreement.

22.  Governing Law. This Agreement shall be governed by, construed in and
enforced in accordance with the laws of the State of California and the United States where
applicable without regard to choice of law or conflict of law.

23, Amendments. This Agreement may not be modified, amended, or terminated
except by an instrument in writing, signed by each of the Parties affected thereby,

24,  Waivers. No failure to exercise and no delay in exercising any right, remedy, or
power under this Agreement shall operate as a waiver thereof, nor shall any single or partial
exercise of any right, remedy, or power under this Agreement preclude any other or further
exercise thereof, or the exercise of any other right, remedy, or power provided herein or by law
or in equity.

25.  Voluntary Agreement. The Parties represent that they have carefully read this
Agreement, know its contents, and execute the Agreement voluntarily.

26.  Severability. If for any reason any provision of this Agreement is determined to
be invalid or unenforceable, the remaining provisions of this Agreement nevertheless shall be
construed, performed, and enforced as if the invalid or unenforceable provision had not been
included in the text of the Agreement.

27.  Drafting. The drafting and negotiation of this Agreement have been participated
in by each of the Paities, and for all purposes, this Agreement shall be deemed to have been
drafted jointly by each of the Parties.

28.  Counterparts. If this Agreement is executed by signatures transmitted by
facsimile or email in counterparts, each counterpart shall be deemed an original, and all
counterparts so executed shall constitute one agreement binding on all of the Parties.

29. Entire Agreement. All agreements, covenants, representations and warranties,
express or implied, oral or written, of the Parties hereto concerning the subject matter hereof are
contained in this Agreement. All prior and contemporaneous conversations, negotiations,




possible and alleged agreements, representations, covenants and warranties concerning this
subject matter hereof are merged herein. This is an integrated Agreement.

30.  Attorneys’ Fees and Costs. Provided each Party complies with the terms and
conditions of this Agreement, cach Party shall bear its own attorney’s fees and costs incurred
through the execution of this Agreement. In any action or proceeding to enforce the terms of this
Agreement or to redress any violation of this Agreement or otherwise resolve any dispute
between the Parties arising hereunder, the prevailing Party shall be entitled to recover its
reasonable attorneys’ fees and other legal costs from the other Party or Parties.

31.  Authority. The Parties represent and warrant that they have full power, authority
and capacity to execute this Agreement and perform the obligations hereunder.

IN WITNESS WHEREOF, the Parties have executed this Agreement on the day and year
set forth.

ENERGY RESEARCH & GENERATION, INC. Date: %ﬁ / /; 191)

PROFIT SHARING fITﬁN
By: ; 5’,5/ / Wlee

NICHOLAS SAAKVITNE, Trustee

ENERGY RESEARCH & GENERATION, INC. AND Date: SEFP/” il 261
ERG AEROSPACE ‘

by LU L A

MITCHELL K. HALL

BRIAN STRETCH, UNITED STATES Date:
ATTORNEY’S OFFICE

By:

JULIE C. REAGIN
Assistant United States Attorney

Date:

ERIC BENSON
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possible and alleged agreements, representations, covenants and warranties concerning this
subject matter hercof are merged herein, This is an integrated Agreement.

30.  Attorneys’ Fees and Costs. Provided cach Parly complies with the terms and
conditions of this Agreement, cach Parly shall bear its own attorney’s fees and costs incurred
through the exccution of this Agreement. In any action or proceeding to enforce the terms of this
Agreement or to redress any violation of this Agrecement or otherwise resolve any dispute
between the Parties arising hercunder, the prevailing Party shall be entitled to recover its
reasonable attorneys’ fees and other legal costs from the other Parly or Parties.

31, Authorily, The Parties represent and warrant that they have full power, authority
and capacity to exeeute this Agreement and perform the obligations hercunder,

IN WITNESS WHEREOF, the Parties have excouted this Agreement on the day and year
set forth,
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possible and alleged agreements, representations, covenants and warranties concerning this
subject matter hereof are merged herein, This is an integrated Agreement.

30,  Attorneys’ Fees antl Costs. Provided each Party complies with the terms and
conditions of this Agreement, each Party shall bear its own attorney’s fees and costs incurred
through the execution of this Agreement, In any action ot proceeding to enforce the terms of this
Agreement or to redress any violation of this Agreement or otherwise resolve any dispute
between the Parties arising hereunder, the prevailing Party shall be entitled to recover its
reasonable attorneys’ fees and other legal costs from the other Patty or Patties.

31. - Authority. The Parties represent and wartrant that they have full power, anthority
and capacity to execute this Agreement and perform the obligations hereunder.

IN WITNESS WHEREOF, the Parties have excouted this Agreement on the day and year
set forth,
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BRIAN STRETCH UNITED STATES Date: ﬂ\\«\ 3
Y

AN Moo

% REAGIN
A331 Umted States Attorney

D 28 _o— s 2017

ERIC BENSON
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"~ <//¢:/w-"‘w Date; / - 2 _“_/ 7
P}ﬁﬁif*“{ P%I;S}ﬂ on behalf of himself

and EM&B, L

Date:
ELIZABETH BENSON, and behalf of herself
individually and Acacia Properties
EVELYN HERMSMEIER, on behalf of
herself individually and Baden Spiel _
Date:

Date: Oq/iv_/l%‘

ANTONIO GOMEZ l

,f"
r-.—’“"—""

m e Date: 7 s "//
~-BE SEAMON

/S e //f;f l- . pates 7~ /4 /7
BRYANLEYDA ¢

ZQM/?/% év;:@ pae: G/ 11/ 17
DAVID CROTZER 7

/// // Date: G-/ 177
0rC il

{NOEL CRISOLO

\Q/\A/a@’%\, (\@ ‘ﬂ/\ Date: q ~ | L"" \ 7]

MBLODY CARIBR
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BY /BéNS on behalf of himself
&nd EM&B; LIy

As Gupepiar Mo LiTem oo

BLIZABETH BENSON, and behalf of herself
individually and Acacia Properties

EVELYN HERMSMEIER, on behalf of
herself individually and Baden Spiel

@.—/l:"- Lo
ANTONIO GOMEZ |

B e
__%93{ SEAMON

//zrzgwwz 4{ ’::”Zﬂ'

BRYANAEYDA ¢

1047

DAVID CROTZER 7

BRNIE WARD, ¢ 7
AN

INOEL CRISOLO

fYLuJZd%M (jﬁﬂﬁl

MELODY CAm@gR

4

11

Date: _lO"/Q“ /7

11 /5/)z00%
Date; ;_
Date:
Date: Oq / 1 LlL / i?:
Date: Z '/‘5/'7[/ Z
Date: ?} - / ’7’ “'/ 4
Date: ¢ / / ﬁ’fl/ T
Date: 4’/ 7" 17
Date: é;‘]\//ﬂ /t//l
Date: Q"’L}"\'—}




BRADLEY BENSON on behalf of himself
and EM&B, LLC

ELIZABETH BENSON, and behalf of herself
individually and Acacia Properties

Gt Koo

EVELYDHERMSMEIER, on behalf of
herself ifydividually and Baden Spiel

ANTONIO GOMLEZ

BERRY SEAMON

BRYAN LEYDA

DAVID CROTZER

ERNIE WARD

NOEJ CRISOLO

MELODY CARTER

it

Date:

Date:

Date:

Date;

Pate;

Date:

Date:

Date:

Date:

Date:

‘}/l?/ﬁa/?




/%W/ Date: A W 17

LOGAW-PALLESEN L

Date:
EDWARD CLARK )
ROBERT PEREZ Date: » _° .0 1
( D T Date:
STEPHEN D?D’ -
Date:
FRANK RASKAUSKAS
Date;
DAVID WILKERSON :
Approved as to form:
ALBERT & WILL, LLP Date: f/‘( / / 7
A
By;%%(//’// é/%/&l/ N
Mitchell 1. Albert, Esq. '
FABIAN VANCOTT Date:

/ Date: M/ W/4 Zﬂ/ 7
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LOGAN THIESEN

EDWARD CLARK

ROBERT PEREZ

STEPHEN DYER

FRANK RASKAUSKAS

DAVID WILKERSON
Approved as to form;

ALBERT & WILL, LLP

Bymé/%

Mitchell J. Albert, Esq.

FABIAN VANCOTT

-] ¥
/ffre . Setness, Hsq,

12

Date:

Date: 7#/7_/7

Date:

Date:

Date:

Date:

Date: ?A( // 7

Date:

Date: M/ w///, Z&/ 7
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LOGAN THIBSERN — Dater l '
EDWARD CLARK Pate ——
,
ROBERT PEREZ D
ate:
——
STEPHEN DYER - Dater :
——
RAS e? Date: //'/"/7 -
DAVID WILRERSON ~— Pate:
Approved as to form;
ALBERT& WILL, ILp - ' Date: _§/4¢ /7 7.
By: ‘
Mitchel{ J. Albert Esg,
FABIAN VANCOTT " Dat
: | e:
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Date;

LOGAN THIESEN
Date:
EDWARD CLARK
ROBERT PEREZ Date:
Date:
STEPHEN DYER
Date:
FRANK RASKAUSKAS
,DJ M/,L,ZKMM" Date: /o / G / 1 F
DAVID WILKERSON o
Approved as to form:
ALBERT & WILL, LLP Date: /20 /1 7
Mitchell J. Albert, Esq.

FABIAN VANCOTT Date:

. Setness, Esq.'

Date: C@?/ '"'/4 Zﬂ/ 7
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LOGAN THIESEN

EDWARD CLARK

ROBERT PEREZ

STEPHEN DYER

FRANK RASKAUSKAS

DAVID WILKERSON
Approved as to form:

ALBERT & WILL, LLP

- Mitchell J. Albert, Esq.

FABIAN VANCOTT
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Date:

Date:

Date:

Date:

Date:

Date:

Date:

G/ 17

Date:

Date
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BRIAN STRETCH
UNITED STATES ATTORNEY

|
SR N DUV
Julie €. Reagin, g\
Assistant Um}ec! States Att rﬁey

BOERSCH SI RO, LLP

(f‘ /
Zarn Kollio
/gounsel to Plan Pairticipants Other Than

Frank Raskauskas and David Wilkerson

I3

Y

[T

\\\ \\-.L )

Date: ‘7‘/4[\/2417




BRIAN STRETCH
UNITED STATES ATTORNEY

By:

Julie C. Reagin,
Assistant United States Attorney

BOERSCHS))\O, LLP Date: "I{/ N/ 2217

e e \\
O ara Kolho //
Counsel to Plan rlicipants Other Than

Frank Raskauskas and David Wilkerson
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EXHIBIT 1



SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (fhe “Agreement”) is made and entosed lito this
ZC‘&day of Junio 2015, by and among Fnergy Research & Coneratlon, Ino, and BRG Acrospace
Corporation, both doing busfness as BRG Materlals and Aerospace Cotporation {herelnaftor
colicetlvoly roforred to as “BRG™) and Nicholas Saakvitne as the Trustee of the Bnergy Reseatch
& Generatlon, Ino. Profit Sharing Plan (hersinafter “the Plan®) (collectively, “the Parties™),

RECITALS

WHEREAS, on March 27, 2014, a Sceond Superseding Indlotment was filed In the
criminal case of United States v, Burton Orville Benson and Erle Burion Benson, Case No. 12-
c100480-YGR,

WHEREAS, on May 6, 2014, a Complaint was filed In the clvil case of United Stafes .
Burton Orville Benson, Case No, 14-0v-02071-YGR. :

WHEREAS, on October 16, 2013, In the olvil case of ERG Aerospace Corporation vs.
United States, Case No, 13-0v-02979-VC, the Unlied States filed Its Answer & Counterolain In
Chase No. 13~0v-02979-VC,

WHERRAS, on Apill 8, 2015, an Order and Judgment in Case No. 13-ov- 02979-VC, was
filed which stated, in pettinent part, “Judgment i entered in favor of the United States of
Ametica and against BNERGY RESEARCH & GENERATION, INC, in the amount of
$24,086,135.69, plus statutory lnterest from Muvch 25, 2013, until patd.”

WHEREAS, In coiospondonce dated October 29, 2014, ERG was nofifted by the
Depuriment of the Navy that it had been suspended from contraeting wlth the Dopartment of tho

Navy,

WHRREAS, according to Saction 3 on Page 2 of the Energy Research & Generation, Ino,
Profit Sharing Plan Summaty Plan Description, the Plan Administrator s Bnetgy Research &
Gonetation Ine,, and aceording to the Form 5500, Annual Return/Roport of Employes Benefit
Plan for 2009, the Plan Sponsos s Tnergy Researoh & Gonoration Ino,

WHEREAS the Plan contends that BRG was the Plan Admintstrator and thereby a plan
fiduolary at all tlines rolovant heveln,

WHEREAS the Plan contends that Button Benson (“Benson™), the Tiustes of the Plan
pilor to tho appolntment of Saakvilne as Plan Trusiee In May 2014, transferted at loast $6.1
sifHon in Plan dssets fo himself and/or to entlties owned o controlled by Bonson and his family
metbes of to third partles for the paymeni of Benson and his family’s personal debis,

WHEREBAS the Plan contends that BRG is olvilly {able for the losses caused by Benson
in its role as Plan Adminisirator,

WHERBAS ERG denies the contentlons of the Plan and any liabllity fo the Plan,

ol




WHEREAS the Plan and BRG have agteed to settle the disputes botween them according
fo the terms of this Agtesment with BERG agreeing to pay the Plan the total sum of
$4,515,565.00, plus inferest.

THE AGREFEMIIN

NOW, THEREFORE, in consideration of the foregolng and the mutual promises and
agrcoments contalned beroin, and Intending to be logaily bound, ERG and the Plan heroby agree
as follows:

1, Payments. BRG agress to pay $4,515,565.00 in principal to Trusteo Nicholag
Saakvltuo of the Plan, Payments shall be made monthly as set forth in paragtaphs 5, 7 and 8
below, ‘The wopatd prinolpal shall acorue lnterest at the inltlal rate of 1% per anium beginning
on June 1, 2015, and which tate will Inorease by 1% every two years unll reaching 4% por
aniwnt on Juns 1, 2021,

2 Funds With the Couxt, BRQ agreos to immediately confitm and represent to the
Government 3n welting that 1t releases all olalns to the $321,351,00 that was depostied with the
Comt In Case No, 13-0v-02979-9C on of about Avgust 20, 2014, BRG understands that these
funds will zelensed to the Plan and made payable to the Plan by the Court In the event that the
Unlted States and IRS relenso thoir claimg against those funds, 1i s apreed that auy amounts
actunily received by the Plan fom fhe funds held by the Court will be oredited agatnst the total
amonint owed prsuant to this Agreenont by BRG,

3, Stinwdated Judgment. The Partles agreo that the Plan will filo a Complaing In the
Unlted States Disitlot Court for the Norihern Distrlot of Catifornia In the form attached hevefo as
Exhibit A within thitly (30) days of execution of this Agreement, BRG fusthor heteby walves
all defenses to the Complaint and consents to exeonte # Stipulation for Entey of Tudgment and to
entry of a Proposed Stipulated Judgment in the form utiuched horoto as Toxliibits B and C. The
Stipulated Judgment shall be in the amount of $4,515,565.00. If tho Cout refusos fo excoute the
Stipulated Judgment due {o any alleged defteloncics in the Complaint as attached herefo and filed
with the Coutt, ERG agress ¢ will not object to the filing of an Amended Complaint and will
take afl rensonable steps to coopetate with the Plan In obtalning a Judgment executed by the
Court for the agreed upon amount,

The Plan agrees that it will not execute upon the Judguent unless BRG Is in defoult as
defined in patagraphs 7 and 8 below. Howover, tho Plan may immedlatoly record the Judgment
In whatever jurisdictions it sees fit to establish tho priosity of its elaim, It is further agroed
betweon the pattles that the Plan may execnte upon the Judgment if BRG falls to muke any
roquited monthly payments within forty-one days of the due date,

4, Amotmts Owing to_the United StatesMuiornal Revenue Soyvies. The Patties
understand and acknowledge that there Is an Order and Judgment In Case No, 13-6v-02979-CV,
“u favor of the United States of Amerlea and Against BNERGY RESEARCH &
GRNERATION, INC,, In the amownt of $24,086,135.69, plus statutory interest from Maveh 25,
2013, unill paid,” The Pattios fosther uiderstand and acknowledge that the IRS hes recorded
Hens against BRG.
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5. Agveement fo work with the Department of Justlco and Infernal Royenue
Sorvics to Tstablish Payment Plan,  The Paities undorstand and acknowledge fhat the
agreoment of the Depattiment of Justice and the TRS is required as a practloal matter In order 1o
establish 5 monthly payment plan In whioh ERG makes payments to the Depattment of Justice /
Ynternal Roverme Service and the Plan, It is antoipated that the Depattment of Justice and ERG
will be stipulating to an Injunction and a Payment Plan with the Tnternal Revotue Sorvice within
ho next month, The Partos agree to meet wlth roprosentatives of the Department of Justice and
fhe Internal Revenue Sotvico fo awive at the amount of the monthly pagments that BRG Is
financially ablo to make to the Internal Revenne Sexvice and the Plan, Tho Pactles agtoe that they
wlll work with the IRS fo establish a monthly payment amount as soon as possible, and wiil
oxeouts a Supplement fo this Seitlement Agreement at the time that an agicement upon the
monthly payment amounts are veached,

However, the Partlos also agtee that nothing hereln wifl profibit the Plan from enforelng
the Judgment provided for herein if the Department of Justice and/or the Internel Revenue
Sorvice affirmatively rofuse to agres to any monthly paymords to the Plan,

G, Frank Rashkawskas, BRG agteos to continue to muake all required pension
payments to Plan Pattielpant Frank Raskauskas, After BRG beging making monthly paymenis in
accordance with elther Sectlon 5 above or Section 8 befow, the payments to Mr. Raskauskas will
bo orediied against tho monthly payment owed by BRG. All payments by IRG to Mo
Raskauskas made on behalf of the Plan, Including those paymenis made on bohalf of tho Plan
pelor to the date of this Agreement, shall be credited against BR('s total lubilily under this
Agreoment of $4,515,565.00, plus lntetest,

7. Conditions for Default, Upon the determination of the monthly payment amoeunnt
to be mads o fhe Infernal Revenue Sexvics and the monthly payment amount fo be made to the
Plan, the monthly payment to the Plan will be due on the first day of evory month unitl payment
in full Is made. IF aty monthly payment fs not rovelved by the Plan by the | 1™ day of any month,
BRG will be In defanlt. BRG wiil have the opportuntly to cure the default within thitly days, but
the Plan is wnder no obligation to give noflee of defauli,

Tn the event that a payment Is not made by {he 11" day of the month, the Plan will meet
with BRG and confor in good falth in an attempt to resolve the matter prior to exconting on the
Judgment, Howover, if ERG is unable to cure the default within the thivty-day perlod provided,
and tho meot and confer disoussions between the Plan and BRG do not tesolve the matter, tho
Plan wHI be entitled to take whatovor steps It deems approptlate fo enforee the Judgment,

8. Monthly Paymont in Liou of Agvesment, If the Pautios and the IRS have not
agreed to 8 monthly payment amount within 12 months of the executlon of this Agrcoment, BRG
shall begin making monthly pagments to the Plan in the amount of cithet (1) $10,000 or (2) 50%
of the amovst by which average monthly revenue for the priox 12 months gxceeds average
monthly expenses for the priox 12 months, whichever ls greator. Payments fo the IRS over the
priot 12 months shall bo Included in the caloulation of average monthly oxponses, The Plan shall
have the right to Inspeot and audit BRG’s accountiny reeoxds wntil the Pastios and the IS agree
ot a ronthly payment amount fo the Plan, The Pasties further agreo that they wili continus fo
work with the IRS to dotermine a monthly payment to the Plan approved by the IRS, Upon such
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agreetnent botweon the Partiss and the IRS, the Partlos agree to prepate a Supploment o {his
Agresinent amending the monthly payment amouni as approved by the IRS,

If any monthly payment due undos this Section Is not tado by the 1 1" day of any month,
BRA will be in default, ERG will have the opportunlty to oure the defanlt within thirty days, but
the Plan s under no obligation to give notice of dofault. I the event that a payment I not made
by the 11" day of the month, the Plan witl meet with BRG and confer in good faith in an attompt
t6 tesolve the matter priot to executlng on the Judgment, However, if BRG s unable to oure the
dofavlt within the thitty-day period provided, and the meet and confer disoussions between the
Plan and BRG do not tesolve the matter, the Plan wili be entlfled to {ake whatovor steps 1t deems
appropriate to enforce the Tudgment.

9. (Mfsets, Except as provided below, the Patites agiee that if the Plan tecovets a
total of $8 milllon from all sovtees, including the smounts reeetved from BRG putsuant to this
Agreement, based on or atising out of allegatlons that Buston Benson misappropiated or
impropeily used Plan assets, then BRG shall not bo required to pay the remuining balanco owed
under this Agreement at that time and tho Stipulated Judgment will bo deomed paid in full as of
that {ime. Howover, any payments recoived by the Plan relating fo lts investment in Sagent
Ranch shall not be included in the caloulation of $8.0 milllon in payments to the Plan, (Sargent
Ranoh refers to real properly comprised of 6198 aotes, more or loss, lovated in Santa Claa and
Sunta Ciuz Counties and desoribed as Santa Clata County Assessor Parcel Nos, 810-37-
006/007/008, 810-38-002/009/014/015/016/017 and 841-36-013 and Santa Ctuz Assessor Patcel
Nos. 110-201-04, 110:251-06, 11027101 and 110-281-04.}

Tt is agroed between the Parties that $8.0 wmilion is a nogotiated number whioh the
Trusteo olalms does not represent the full amount of the Plan’s loss, Nothing hereln shall
provent the Plan from recoverlng additlonal mmomnts In oxcess of $8 million from other
rosponsible patties.

10, Waiver and Roloase. Bxcept as set foxth helow, upon the final payment provided
fox hexeln, the Plan will walve, release, rolinquish, acquit, and forever discharge BRG, Inetuding
its predecessor companios, suecossor companles, successors-in-interest; any trost that acquires a
controlling equity Interest in BRG in its capaclty as an owner of BRG stook, paront companies,
sister companies, altornoys, subsidiary companies, patiners, joint venturors, sureties, fnsutors,
fendess, subconitactors, supplicrs, asslgng, members, munagers, directors, officets, omployeoes,
agents, sorvants and affiliates of each of them, of and from any and all olalins, demands, rights,
Heus, olatms for refief, actlons, causes of action, and tho like, of every kind and nature
whatsosver, known and uaknown, suspected and unsuspected, antielpated and unaniioipated,
past, present and future, whether arising at Iaw, under a contiaef, in tos, In equity, or otherwise,
for all Injuries, economio loss, damages, losses, aitorneys’ fees, vosts, expensos, or otherwise,
inctuding without limitation all consequontial, general, speofal, and/or punitive damages,
resnifing ot to result from, or In any way atlslug ont of, refated to, or in connectlon with any and
all matiers soforred 1o in the pleadings In the cases of Unifed States v. Benson, Case No, 12-0i
00480-YGR, United Staics v, Benson, Coase No, 14-¢v-02071-YQR, and ERG Aerospace Y.
United States, Case No, 13-0v-02973-VC, fnotuding, but not limited to, any acts or omissions of
Burion Benson priox to the dato hercof as Trusteo of the Plan, However, nothing herein shall act
as a Jolease in any way of Burton Benson, Maik Benson, Lrie Bonson, of Bradley Bongson, thelt
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spouses oy helrs, any entitles controlled by them (except Enevgy Rosearoh & Genetation, Ing, and
ERG Aerospace), ok any trusts, patinerships, or limited parinerships in which any one of them
hag an interest,

Upon the full execution of this Agreement, BRG, for lisolf and lts affiliatos, agents,
afforneys, patont cotporations, officors, direotors, subsidiarios, sister compuntes, shareliolders
and succossors-n-nterest, heveby releases the Plan and lis fiduclatos, agents, attornoeys and
partlolpants fiom any and all claims, demands, rights fions, claims for relief, actions, causes of
actlon, and the like, of every kind and nafuro whatsosver, known and unknown, suspected and
wnsuspeoted, antleipated and wnanficlpated, past, prosent and future, whother atising at law,
under a conliact, n tor, in eyuity, ot otherwlise, for all injuides, economle loss, damages, losses,
attoxneys’ foos, cosls, expenses, or othorwise, heluding without Jimitation. all consequenilal,
genetal, speolal, and/or punitive damages, resulting or fo result from, or in any way adsing out
of, related to, ox In connection with any act or emission to he date hereof,

11, Good Falth Compronse gud No Admissions, This Agreoment Is tho resuitof a
good falth compromise and seftlement of disputed cladms and shall not at any time, or for any
purpose, be constdered an admission of Hability or of metit by any Pauly, or of Habllily or
responsibifity of the Patties. The Pasties agiee fhat this Agreoment may not be offered Info
evidence 1n any proseeding in which BRG and/or the Plan ate not parties,

12, Tufher Assurances. The Partles agree fo exsoute such other dooumenis and to
take such othor action as ay be reasonably necessaty to furthor the purposes of this Settlement
Agreoment, This Inofudes nogotiating 1n good falth the monthly payment to be determined aftor
the Initial twelve-month porlod,

13, Govorning Eaw. This Agresment shall bo governed by, construed In and
onforced 11 accordance with the laws of the State of Californta without regard to choice of law or
conflict of law,

14, Amendments, This Agreement may not bo modifled, amended, ot terminated
except by an jnstrument i wilting, slgned by euch of the Patties affeoted theieby,

15, Waivars, No failure to oxerclso and no delay in oxereising any vght, remedy, or
power under this Agreement shall operato as & waiver thereof, nor shall any single or partiel
exerolse of any right, yomedy, or power under this Agreement preciudo any other or fusther
exotolso (hereof, of the exerolse of any other xight, remedy, or power provided hoseln or by law
ot in equity,

16.  Voluutary Agrepmont, The Partles represont that thoy have catefully read this
Agreement, know its contents, and excoute the Agreetnont voluntaiity.

17, Severability. If for any reason auy provision of this Agresmont is determined to
be Invalid or unenforconble, the romalning provisions of this Agreement nevortheless shall be
constiued, porformed, and enforced as if the Invalid or unonforceable provision had not been
{noluded in ilie fext of the Agreemont.
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18,  Drofting, The drafiing and negotintlon of this Agreement have beon pariivipated
in by ench of the Paptles, and for all purposes, this Agreement shall bo deomed to have been
drafied jolntly by each of fhe Paxtles. ’

19,  Coungerpoxty, If this Agreemont ly exeonted by slgnatures tuansmltted by
facstmile or omail In -conntetpatls, cach counterpart shell be deomed an original, and all
counterparts so oxeonted shall constitute one agreement binding onalf of the Patties,

20.  Buflvo Agroemont, All agresmonts, covenants, reprosentations and wareantios,
exptoss or implied, oral ar weltten, of tho Partles horeto concogning the subjeet matter hereof aro
contained in this Agreomont. Al prior and contemporancous conversatlons, negotiations,
possible and alleged ngreemonts, ropresontationy, covenants and warrantlos conoeining this
subjeet matter heroof are terged horeln, This bs an Infograted Agieement,

21, Attorneys’ Foos and Costs, Provided each Party complioy with the terns and
conditions of (hly Agrbgment, cach Patty shall bear lis own attorney’s foos und costs Inourred
thirough the excoutlon of ihis Agtesinent, In any aotion ox procseding to enfotos the torms of this
Agieoment or to redress any violatlon of this A{;re'ﬂ.ment or otherwiso rosolve any disputo
betweon, the Pasfles atlstng herounder, the prevalling Perty shall be enilfled to recover Jts
reasonable attornoys’ feos and other legal costs from thio othor Paity,

22, Authoyity, The Pattles represent and wartant that they bave full powen, authostty
and capaolty to exeouts thls Agreemont and porform the obligatlons hereunder, ‘

TN WITNESS WHEREOF, the Parties have exeouted this Agieoment ot the day and year
first above waltton, - -

ENERGY RESEARCH & GENERATION, INC, ENBRGY RESBARCH & GENERATION,
PROFIT SHARING PLAN INC,, BRG ABROSPACE
' CORPORATION, pix ERG MATERIALS
AND AEROSPACE CORPORATION

By: By: %’ﬁﬁ%’?/ A/%&&m

" NIGHOTAS SARRVITNE BRYAN 1LEYDA
Trustes Acting Chief Bxecutlve Officer




18,  Duaftlyg, The drafiing and negoilation of this Agieement have boon particlpated
In by ench of the Paylles, and for all putposes, this Ag,mément shelt be deemed to Iuwe been
dvafted Jolutly by eaoh of the Partles, '

19.  Counterpaxts, If this Agreement is ﬁkeouted by siguntures fransmitted by
faosimlle or emall In counterpatls, cach counterpact shall be deomed an ovigloal, and ali
countspatls so cxeonted shall constitute one agreoment bingdlng on all of the Pariles, - '

20, F;uf_i;LAg,l,c_qmgm All agresments, eovanants, reprosentations and warcantios,
expross or implied, oral qu wiltten, of the Partles hersto ooneorning the subjoot matier herof ave
contalned in this Agresment, Al plor and contemporancous conversaflons, negotlations,
posslble and elleged agresments, ropresontations, covendnts and warranties concornhiy this
subject matter heraof avo merged hoieln, This ls an infogratpd Agreement,

21, Attorneys’ Foos and Cosfs, Provided each I’mly complios with the terms and
-gonditions of this Agraginent, each Party shall bear its own attoragy’s fees and costs Inowred
theoygh the excoution of this Agresimont, In any notion or pxoueedlng to enforco tho torms of this
Agiestiont or fo vediegs any violatlon of this Agrdement or othorwise sesolve any dispute
betwesn the Pasfles ailslng horounder, the prevalling Party shall be entltied to recover ity
seasonable atforneys' foeg and other logal oosts figm the othm Pasly,

22, Authority, The Pavtles represent and wauant that they have full power, mlthmlty
and capaolty tc exeoute this Agecomont and porform the obllgations horeunder, .

IN WITNBSS WHEREOV, the Pames hiave exsontsd this Agraamant on the day and year
Tivst above wrliten,

ENERGY RESEARCH & GENERATION, INC, BNBRGY RESBARCH & GENRRATION,

PROTIT SHARING PLA INC,, ERGQ ABROSPACE

‘ CORPORATION, and BERG MATERIALS
d AND -AERQSPACE CORPORATION
By: : By: J%ﬂ_%
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MITCHELL: J. ALBERT, ESQ. (State Bar No, 11911.4)
ALBERT & WILL, LLP

2601 Airpoxrt Drive, Sulte 345

Torrance, CA 90505

Tel, (310) 257-9363

Fax (310) 257-9360

Attorneys for Nicholas Saakvitne,
Prustee, Plan Administratoyr and
Independent Fiduclary of the Bnergy,
Research & Generation, Ina, Profit
Sharing Plan and Asgsooclated Retirement
Trust

UNITED STALES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA, OAKLAND DIVISION

NICHOLAS SBARVITNER, TRUSYEE, PLAN CASE NO,
ADMINISTRATOR AND INDEPENDENT
FIDUCIARY OF THE ENERGY, RESBARCH
& GENERATION, INC, PROFIT SHARING
PLAN AND ASSOCIATED RETIREMENT

TRUST,

COMPLAINT FOR DAMAGHS FURSUAWT
TO 29 U.8.¢, §§ 1109 and 1132

Plaintiff,
V8.

ENERGY, RESEARCH & GENERATION,
INC,, ERG ALROSPACE CORPORATION,
and TRG MATERIALS AND ABROSPACE
CORPORATION,

)
)
)
)
)
}
}
}
}
}
)
)
)
)
;
Defendants. ;

plainkiff Nicholas Saakvitne (“Saakvitne”), fTrustee, Plan
Administrator and Independent PFiduciary of the Energy, Research &
Generation, Ino, Profit Sharing Plan and Associated Retirement Trust
(“¢he Plan“) alleges as follows against Defendants TNERGY, RESEARCH
& GENERATION, TNC,, ERG AEROSPACE CORPORATION, and ERG MATERIALS AND
ABROSPACE CORPORATION (vollectively “ERGY}:
AV,

-

COMPLAINT FOR DAVAGES PURSUANT TO 29 U,S.C., §§ 1109 and 1132
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NATURE OF ‘THE.ACTION

1. Plaintiff brings this action to recover damages against
Defeﬁdant ERG for breach of its flduciary duty as Plan Administrator
of the Plan. As a resull of BRG's breach of its Fiduclary dutlea,
Burton Benson, tha Urustes of the Plan priox to Saakvitne, was able
to misappropriate millions of dollars from the Plan, 'his actlon is
brought to recover from BRG those damages pursuant to 29 V.8,C.
sactions 1109 and 1132({a) (2).

JURLSNICTION AND VENUL

2, Thls Court has jurlsdiction over this action pursuant Co
28 U.8.¢. § 1331 and 2% U,S8.C, § 1332,

3, Vanue lies in this district purxsuant toe 28 U.8.C.
8§ 1391 (b},

‘THE PARTIES

4, plaintiff is Nicholas Saakvitne (“Saakvitne”}, Trustes,
Plan Administrator and Independent Filduclary of the Enexgy, Researoh
& Generation, Ina, Profit Sharing Plan and Associated Retirement
frust (“the Plan’).

5, The Defendants are Nanergy, Research & Generatlon, Inc.,
ERG Aerxospace Corporation, and ERE Materials and Adrospace
Corporation {collectively “ERG”), in thelr capacity as the Plan
Administrator for the Plan. As Plan Administratoxr, ERG owed a
fiduclary duty to the Plan, which 4t breached by faitling to
faithfully carcy out 1lts dutdes as Administratox, including, amongy
other things, monltoring the performance of Trusteo Burton Benson
and the performance of the Plan’s portfolio, Burton Benson
(™Benson”) was thereby able Lo misappropriate millions of dollars

from the Plan,

e

COMPLAINT FOR DAMAGES PURSUBNY %0 29 U,S.C. §§ 1109 and 1132
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STATURORY AND REGULATORY FRAMEWORK GOVIRNING PENSION PLANS

6, ERISA established standazds governing the operation of
most prlvate-sector ewployee benefit - plans, including pension
benafit plans, Ponsion benefit plans allow employees and thelx
employers to make ocontributions, generally on a tax~deferred basis,
to the emplovees’ retirement fund, 29 U,8.C, § 100z2{(2)(a).
Generally, undexr LRISA, penslon plan contributions must be held in
trust. 29 U.8.C., § 1103. when a contribution is made to a plan and
placed in trust, the contxibution becomes a plan asset. 29 U.8.C. §
1102¢42); 29 C.F.R, § 2510.3-101 and 102,

7. Under ERISA, an omployee pension plan is estgblished and
maintained pursuant to a written dInstrument. 29 U.8,C¢. §
1102 {a) (1}. This written Jinstrument is known as the “plan
doctment.” 'he plan doocument describes how and when an employee
becomes eligible to participate in the plan, how the plan is to he
funded (by employee and/or employer contributions), and the benefits
provided by the plan. A plan document also describes the roles and
duties of the plan’s fiduclaries. 29 U.8.C. § 1102(b)-{o),
inoluding the plan administrator.

8, Generally, a “plan sponsox’ establishes an ERISA-govered
pansion plan by adopting a pension plan documont and establishing a
trust to hold the plan’s assets. 29 U.S8.C. §§ 1102(2)&(l6), 1103,
1104, The plan sponsor also genexally uses the plan document to
retain its flduelary authorify to appoint the plan administrator,
the plan trustee, and other fiduciaries.

9, A plan “trustee” is responsible for safeguarding pansion

plan assets and ensuring that thoy are invested prudently and din

B

COMPLAINT FOR DAMAGES PURSUANT TO 29 U,8.C. 8§ 1109 and 1132
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conformity with the directives of the trust agreement., 29 0,8,C,
§ 1104,

10, 'The “plan administratoxr” is responsible for the day-to~day
administration of the plan, including but not limited to, enrollment
of now participants, processing dlstributions to oxlsting
participants, and fulfilling the plan’s reporting and disclosure
requirements, 29 U,5,C, §§ 1002(16) (A}, 1021~1031, As pact of its
affirmative repoxrting dutles, the plan administrator ls ragulred to
file and publish an accurate and truthful Annual Report Form H5090
{("Form 55007} to the U.8. Department of Laboxr (MONL7), 29 U.S.C. §§
1023-3.024, 1027, The plan administrator must provide accurate
reports of plan assets and discleose any prohibited transactions on
the Form 5500 to Lhe DOL, See id.,; 29 C,F.R, § 2520.103-1.

11, The plan administrator also gensrally obtains an asset
custodian Lo assist the administrator in holding the plan assels.
In the case of the ERG Plan, the Plan Administrator also had a duty
to monitor the Trustee, Burlon Benson, and the performance of the
Plan’/g portfolio., FRG falled to carry out any of its duties as Plan
Administrator, thereby breaching its fiduclary duty to the Plan and
allowing Burton Benson to misappropriate millions of dollars from
the Plan,

12, Because of tha nature of the functlons they perform, the
plan administrator and trustee are “fiduclaries” of the pension plan
and its assels, 29 U,8.C. § 1002(21)(A),

13, Under ERISA, a fiduciary owes four basic duties to a
pension plan and its participantst a duty of loyalty, a duty of
prudence, a duty to diversify lnvestments, and ‘a duty to follow the

plan documents, Specifically, a fiduciary shall:

el
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Discharge his dutles with xespect to a plan solely in the

interest of the participants and beneficlaries and

{a} fox the excluslve puxpose of
(1) providing benefits to the partlaipants and their

beneflioiaries, and
(11) defraying the reasonable exgpenses of admlnistering
the plan;

(B} with the care, skill, prudence, and diligence undexr the
oiroumstances then prevailing that a prudent man acting in
a like capaclity and familiarx wilith such matters would use
in the conduct of an enterprise of a like character and
with like aims;

(¢) by diversifying the investments of the plan so as to
minimize the xisk of large Jlosses, unless under tihe
cliroumstances it is clearly prudent not to do so; and

(D} in accordance with the doocuments and instruments governing
the plan insofaxr as such doouments and lustruments are
gonsistent with ERISA,

29 U.8.¢, 8 1104,

14, Under ERISA, a fiduciary may not engage in “prohibited
transactlons” using plan assets, including self~-dealing,
Specifically, a fiduciary “shall not ocause the plan fo engage in a
transaction, Af he knows or should know that such transacti.on
constitutes a direct or indirect , . , lending of money ox other
extension of credit between the plan and a party-in-interast . ,
for] transfer to, or use by or for the benefit of, a party-in-

interest, of any assets of the plan.” 29 U.8.C. § 1106, Further,

s

COMPTATINT FOR DBMAGRS PURSUANT TO 29 U.S,.C. §5 1109 and 1132
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under BRISBA, a Ffilduclary “shall not . , . deal. with the assets of
the plan in his own intérest or for hls own account.” Id,

15, Under EBRISA, a ‘“party-in-intexest” includes certain
relatives of a fiduolary and any employee of the employer who
sponsored the plan. 29 U,8,¢, § 1002(14) {Fy&(H),

FAC'PUAL ATLLWGATIONS

16, HRG is a California coxporation with offices located at
900 Stanford Avenue, Oakland, California. ERG was founded in 1567
and was the originator of various materials that are utilized in the
aerospace, defense aﬁd solentiflc dndustriles, BRG was known ag
Energy, Research and Generation, Inc. until approximately 2006, at
which point +the business was reincorporated as ERG Aerospadae
Corporaltion, On information and belief, both companies now do
business as ERG Materlals and Aerospace Corporation,

17, Benson was the President of KRG until approximately 2008
and was Chilef RExecutive Officer of BERG through at least February
2014,

18, ERG sponsors the Plan, The Plan was made effecgtive
January 1, 1977, as a pension plan to provide retirement benefils to
the employees of ERG. RRG as the Plan’s sponsor created the Plan by
adopting the plan doéument and establishing a trust to hol& the
Plan’s assets, As the Plan’s sponsor, KRG had the power to appoint
the plan administrator, the plan trustee, and other fiduclarles,

18, The Plan ls a coversed pension plan pursuant to 29 U.5.C,
§ 1002. ILlke ERG, the Plan maintained a busineas address of 900
Stanford Avenue, Oakland, Callfornia, The Plan currently has 26

participants,

=
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20, 7The Plan is sublect to ERISA’s standards governing the
operation of most private-sactor emplovee benefit plans, including
pension benefil plans,

2L, On December 28, 1994, and agaln on May 28, 2002, Benson
accepted the appointment as the sole, disoretionary trustee of the
Plan under the terms of the Plan Document and was empowered by the
Plan bocument to hold title toe and direoct the investment of the
Plan’s assets for the sole benefit of the Plan’s participants and
beneficliaries., As the pension plan’s trustee, Benson ls responsible
for safoguarding the Plan assets and ensuring that they are investod
prudently and d4n conformity with the dilrectives of the Plan
Document .

22, Dburdng all +time materlal to lthis Complaint, ERG was the
duly appointed Plan Adninistrator to the Plan,

23, On ox around September 6, 1985, Benson opened the B,O.
Benson, ‘Trustee, BRG Retirement Trust custodial account with
Vanguard (“Rlan Vanguard Account”} to hold the Plan’s assets,

24, The Plan Vanguard Account is included among the Rlan's
liquid assets, On December 31 for each Plan year from 2010 through
2012, vVanguard reported the Plan Vanguard Account holdings totaled
$905,617 (201.0), $623,467 (2011}, and $7,315 {(2012), for the
raspeotive Plan vears,

25. Aoccording to the Form 5500 filed on behalf of the Plan, as
of Plan year 2009, the Plan contalned a reported asset base of
49,744,757, As of RApril 2014, the Plan had no remaining liguid
assets in the known custodial accounts held at Vanguard, Charles

Sohwab and Company, and Bank of St. Croilx, a bank insured by the

~m

COMPLAINT FOR DAMAGES PURSUANT 90 29 U,S8.C, §§ 1109 and 1132




Foderal Deposit Insurance Corporation (“FDICY) in the U.8, Vizgin
Islands.

26. - Baginning at least as early as July 2005, Benson davised a
scheme to transfer funds from the Plan Vanguard Account for his oun
personal benefit and the benefit of his family, From at loast 2005
to 2013, Benson txansferxred at least 36,1 million in Plan assets o
ontities owned oxr controlled by Benson ox to third parties fox
payment of Benson’s and his Ffanily’s personal debts, Benson thus
engaged in prohibited transactions wsing Plan assets,

27, Benson’s oconduct has resulted in an indictment by the
United States Government, The oriminal oase against Benson
gurrently is pending befiore the Distzict Court for the Noxtherm
pistrict of Californila. {USA v, Burton Oxville Benson, Case WNo,
CRI%~00480-YGR, )

28. The United States also filed a clvil action against
Benason. {USA v, Burton Orville Benson, Case No, 14eov=2070-YGR,) A
copy of the Government’s Complaint is attached hersto as Exhiblt A
and the sllegatlons therein are incorporated by reference as though
set forth in £ull hozein, '

29, In furtherance of the schene, Benson represented to Plan
participants that the Plan’s assots included investments in multiple
non-¢nalifying assets. Non~quallfying assets are assets in which
ERISA plans like the Plan are permitted to invest, but only 1f the
Plan’s administrator and trustee adbhere to specific helghtened
reporting or binding requirements set forth under FRISA regulations,
See 29 C,F,R, 2520,104-i46. Tn 1he ocase of the Plan, Benson
represented that the Plan aged the 1liquid assets in the Plan

vanguard Account to make a number of real estate and commerclal

~g-

COMPLAINT FOR DAMAGES PURSUANT TO 29 U.S.C. §§ 1103 and 1132
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investments through entities located in Californla, Wevada, and the
0.8, Vixgin Islands, Benson further xrepresented to the Plan
partlcipants that the invostments were secured by finst and second
position-Deeds of Trust filled on the investment properties,

30, ERG, as Plan Administrator, did not properly record ox
othexrwise document the Plan’s interest in any of the non-gualifying
assets., BRG also failed to comply with the heightened reporting and
bonding reguirements under ERISA with respect to the Plan’s non-
qualifying assets. ERG's failure Lo follow these requirements put
the Plan at risk for unbonded losses, As Plan Administrator, BRG is
also responsible for the false Forms 3500 which Benson filed with
the Department of Labox.

31, ERG also failed to fulfill idts duty under the Plan
Document to monitor Benson’s performance as Trustee and to monitor
the performance of the Plan’s portfolic or teo discover that Benson
usad +the Plan’s portfolic Lo engage in prohibited transactions.
FRG's failure to take the steps weguired of it as Plan Aduninistrator
allowed Benson to carry on his fraudulent scheme without deteotion
over a period of many years and constituted a broach of dts
fiduciary duties, ERG, as Plan Adminjstrator, had actual knowledge
of Benson’s misdeeds as Trustee because Benson was also the CBO of
ERG and purported to acot for ERG in its role as Plan Administrator,

FIRST CAUSE OF ACTION

(Fox Violations of 29 U,.8.¢, §§ 1132 and 1109}
32, Plaintiff reasserts and realleges esach and avery
allegation contained in paragraphs 1 through 31 as if fully set

forth herein,

Qs

CONPLAINT FOR DAMAGES PURSUANT TO 29 U,S.C. §§ 1109 and 1132
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33, As set forth above, ERG failed to satisfy its fiduciary
duties to the Plan in its role as Plan Administratox, In that
ragard, ERG failed to comply with the specific helghtened reporting
regulrements for non—qualifying invostments made by Benson using
Plan assets, further failed to satlsfy bonding regulrements, and
falled to ensufe that the Plan received an interest in a
gorresponding asséet when 1lts funds were used on bhehalf of Benson,
Nor did ERG properly account for such transactions ox propexly
prepare Foxms 5500 to be provided to the Depaxtment of Nabox,

34, TFurthexmore, ERG, in ilts role as Plan Administratoxr, also
failed to properly account for those transactions wﬁereby RBenson
simply misappropriated Plan assels for his ouwn benefit and failed to
make any investment on behalf of the Plan,. FRG, as PRlan
Administrator, falled to comply with its duty pursuant to the Plan
Document, to monitor Benson’s conduct as Trustes, o¥ to monitor the
investment portfolio,

35, By failing to comply with its fiduclary duties, ERG, in
its role as Plan Adninistrator, enabled Benson Lo conceal his
misappropriation of Plan assets and to engage in a continuing course
of conduct bto misapproprlate Plan assets for a period of at least
seven years, FRG’s conduct caused the Plan to lose at least $6.1
million, plus interest fxom the date of the various fraudulent
transaotions,

36, As a result of its breach of fiduciary duty, ERG ls liable
to the Plan for all of the losses it suffered thereby pursuant fo 29
U.58,C. 8§ 1109 and 1132,

WHEREFORE, the Plan prays for Judgment against Nefendants on

the sole cause of action alleged hereln as follows:

._10...

COMPLAINT FOR DANAGES PURSUANT TO 28 U.3.C. §§ 1109 and 1132




o I = e - S 4 B " B > I o

ORI O CUN SO SO O S RS RS S S I ol e :
R S o R O - TR -- T B~ N~ JC SR FU R =B

1, For lhe sum of no less than $6,1 million, plus lnterest at
the logal rate, which amount represents the funds misappropriated
fxrom the Rlan

2, For the payment of all Court costs, axpenses, and
attorneys’ fees linourred in bringing this action, pursuant to 29
U,8.¢. § 1132(¢); and

3, FPor such other legal or equitable rellef as this Court

deems just and appropriate,

DATED! June _ , 2015 ATBERT & WILL, LLR

MITCHELL J. RLBERT, LSQ,
Attorneys for Nicholas Saakvitne,
Prustee, Plan Adwminilstrator and
Independent Fiduslary of the
Energy, Reseaxch & Generation,
fnc. Profit Sharing Plan and
Assoclated Retlrement Trust

i

COMPLAINT FOR DAWAGES PURSUANT TO 29 U,8.C. §§ 1109 and 1132




EXHIBIT B




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24
25
26
21
28

MITCHELL J. ALBERT, ESQ., (8tate Bar No. 118114)
BLBERT & WILL, LLP

2601 Aixport Drlve, Sulte 345

Torranca, CA 905056

Tel, {310} 257-9363

Pax (310) 257-93460

Attorneys for Nicholas Saakvitne,
Prustee, Plan Admlinistrator and
Indspendent Fiduclary of the Enexgy,
Research & Generatilon, Ing, Profit
Sharing Plan and Assoolated Retlrement
Trust

UNI'PED STATES DISTRICT COURT

NORTHERN DISTRICY OF CALIFORNIA, OAKLAND DIVISION

NICHOLAS SARKVIVUNE, TRUSTEE, PLAN ) CASE NO,
ADMINISTRATOR AND INDEPENDENT
FEDUCIARY OF THE ENFERGY, RESEARCH
§ GENERATION, INC, PROFI? SHARING
PLAN AND ASSOCIATED RELLREMENT
TRUST,

SYIRPULATION FOR ENIRY OF
JUDGMENRT

Plaintifs,
V3

ENERGY, RESEARCH & GENERATION,
INC., BRE ABROSPACE CORPORATION,
and BERG MATERIALS AND ARROSPACE
CORPORATION,

Defendants,

)
)
)
)
]
}
)
)
)
)
)
)
)
)
)
)
)
)

IT IS HEREBY STIPULATED between Plaintiff NICHOLAS SARKVITNE,
TRUSTER, PLAN ADMINISTRATOR AND INDEPRNDENY FIDUCIARY OF THE BNERGY,
RESHARCH & GENBRATION, INC. PROFIT SHARING PLAN AND ASSOCIATED
RETTREMENT TRUST (“tha Plan”), on the one hand, and Defendants
ENERGY, RESEARCH & GENERATION, TNC., BRG ARROSPACE CORPORATION, and
IRG MAYRRIALS AND BAEROSPACE CORPORATION {(collectively, ERG), on the
othexr, as follows:

e

STIPULATION FOR ENTRY OF JUDGMENT
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1, On or about vuly 1, 2015, Plaintiff Filed the Complaint
herein alleging Defendants breached thelx fiduclary duty to the Plan
as the Plan Administrator by failing to fulfill lts reporting and
digclosure reguirements, filing false and misloading Forms 5500 with
the Department of labor, failing to comply with the helghtened
reporting requlrxements for non-gualified assets, falling to obtain a
kond with respect to non-qualifying assety, and thereby enabled and
assisted Burton Benson, the formex Plan Trustee, in misappropriating
at least §6.1 million Lfxom the Plan.

2., On or about Jupe 20, 2018, Flaintiff and pefendants
exeouted a Settlement Agreement providing, awmong other things, thal
judgment shall be entered in favor of Plaintiff and against
Defendants in tho awmount of $4,515,565,00,

3, In ordar to avolid the expense and risk .of‘ litdigation,
plaintiff and Defondant hereby stipulate that the Court may
forthwith onter Judgment in favor of plLaintiff and agalnst
Defendants, Attached hersto as Exhikit A ls the proposed Stipulated
Judgment .

PATED: June ___, 2018 PHE ENERGY, RESTARCH & GENERATION, INC.

PROFIT SHARING PLAN AND ASSOCIATED
RETTREMENT TRUST

Byi

i v

WICHOLAS SARKVITNE
Trustee, Plan Administrator and
Indepandent Tidugiary

DATED: June 2 ﬁr: 2015 ENRRGY, REBEARéH & GENERATION, INC.,
ERG ABROSPACE CORPORATION, and FRG
MBTERIALS AND ARRQSPACE CORPORATION

By a;Z:;ﬂ@é¢»7 452;yuéa?

it BR}AN YDA
Acting Chief nxeoutive Officar

Do

SPIPOLATION FOR BNTRY OF JUDGMENT
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1. On or ahout July 1, Z201%, Plaintliff i1

herein alleging Defendants breached thelx fiducliary

as the Plan Administrator by falling to Fulfill 4

disclosure requirements, £iling false and wigleadin
the Department of Labox, failing to aomply wil
repoxrting requirementé for non-~gualified assets,
bond with vespaot to non-qualifying assets, ahd kh
agsisted Burton Benson, the foxmex Rlan peustee, in
at least 9$6.1 million from the Plan,
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exeouted a Settlement Agreewent providing, among o
judgment shall be entered in favor of Plaint
Dafendants in the awount of $4,518,565.00,

3, In order t¢ avoid the expefise and zig
plainkiff and Defendant hereby stipulate that
forthwith in Plaint

nefandants. Attached hexeto as Exhibit A is the Px

15, s

enter  Judgment favor of

Judgment .,

On or about June 20, 2018, Plaintiff
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ts reporting and
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reby -enabled and
misappropriating

and Defendants
ther things, that
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k of litigation,
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oposed Stipulated

PATED! June | THE ENERGY, RESEARCH & [BENBRAIION, INC.
NICHOLAS L, SAAKVITNE PROFIT SHARING PLH N1 ASSOCIATED .
 TRUSTEE OF EMPLOYEE RETTREMENT /MRUST

BENEFIT PLAN
532 Colorado Avenua 2% Figor By1

Senta Monlca, CA 90401-2408

June LA, 2015
AR ERG AEROSPACE CORPORA
MATERIALS AND ARROSPA

il ad

WiCHOLAH SARKVITNE
Prugtee, Plan Administrator and
Independent Fidu¢lary

ENERGY, RESERRCH & GENERATION, INC.,
TION, and ERG
G CORPORATION

Y X
b BRYAN LEYDA
Roting Chilef EXe

e

=
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outive Gfficer

STTPOLATION FOR ENTRY OF JUDGMENT
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MITCHELL . ALBERT, ISQ, {State Bar No. 11%114)
ALBERT & WILL, LLP

2601 Birport Drive, Sulte 345

Torrance, CA 90505

Tal, (310} 257-9363

Fax {310) 257-9360

Attorneys for WNlchelas Saakvitne,
Trustes, Plan Adminlstrator and
Independant. Flduclary of the FEnargy,
Regearch & Generation, Ing. Profit
Sharing Plan and Associated Rellirement
Trust

UNITED STATES DISTRICT COURT

MORWHERN DISYRICT Oﬁ CALEFORWIA, OAKLAND DIVISION

NICHOLAS SAARKVITNE, TRUSTEE, PLAN )} CASE NO,
ADMINISTRATOR AND INDEPENDENT
FIDUCIARY OF 'HE BNERGY, RESEARCH
& GENBRATION, INC, PROFIT SHARING
PLAN AND ASSOCTIATED RETIREMENT

TRUST,

STIRPULATED JUDGHMENT

Plaintiff,

VS'
ENERGY, RESEARCH & GENERATION,
INC., ERG ARROSPACE CORPORALION,
and BRG MAYERIALS AND ARRQSPACE
CORPORATTON,

Dafendants,

S ! S ol it St st Yo St Nl Vst o Vit S Sty ot Vg gt

In the above-entiltled cause, Plaintiff NICHOLAS SBARKVITNE,
TRUSTEE, PLAN ADMINISTRATOR AND INDREPENDENT PIDUCIARY OF THE ENERGY,
RESEARCH & OGENFERATION, INC, PROFIT SBARTNG PLAN AND ASSQCIATED
RETIREMENT TRUST and Defendants ENERGY, RESEARRCH & GENERATION, INC.,
ERG  ARROSPACLE  CORPORATION, and BRG MATERIALS AND ARROSPACE
CORPORATION (oollectively, ERG), have stipulated that judgment may
be entared in favor of Plaintiff and agalnst Pefendants in the sum
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of  $4,515,565.00, plus interest at the rate of 1% per annum
beginming on June 1, 20i5, which interest rate will inarease by 1%
eVery two years until reaching a rate of 4% on June 1, 2021,

IT IS HEREBY ORDERED that Judgment is horoby entered in favoxr
of Plaintiff NICHOLAS SAAKVITNE, PRUSTEE, PLAN ADMINISTRATOR AND
INDEPENDENT I'IDUCIARY OF THE ENERGY, RESEARCH & GENERATION, INC,
PROFIT SHARING DPLAN AND ASSQCIATED RETIREMENT TRUST and agalnst
Befendants BENERGY, RESEARCH & GENERATION, INC., ERG AREROSPACHE
CORPORATION, and ERG MATERIALS AND AEROSPACF CORPORATION in the sum
of £4,515,565.00, plus interest at the rate of 1% per annum
beginning on June 1, 2015, which interest rate will increase by 1%
per annum every two yoars until reaching an interest rate of 4% on

June 1, 2021,

DATED! ¢ 2015

JUDGE OF THE DISTRICT COURT

D
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MITCHELL ALBERT, ESQ. (Statec Bar No. 119114)
ALBERT & WILL,LLP

2601 Airport Drive, Suite 345

Torrance, CA 90505

Tel. (310)257-9363 / Fax (310} 257-9360
malbert@awlp.com

Attorneys for Nicholas Saakvitne, Trustee,

Plan Administrator and Independent Fiduciary of
the Energy Rescarch & Generation, Inc. Profit
Sharing Plan and Associated Retirement Trust

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, } 14-cv-2071 YGR
) [And Relafed Actions)
Plaintiff, )
) STIPULATION AND [PROPOSED] ORDER
Vs, )
)
BURTON ORVILLE BENSON, )
)
Defendant, )
)
NICHOLAS SAAKVITNE, Trustee, ERG Profit ) 15-cv-5091 YGR
Sharing Plan )
)
Plaintiff, )
)
Vs, )
| )
BURTON ORVILLE BENSON, )
)
Defendant. )
}
)

IT IS HEREBY STIPULATED AND AGREED between the United States of America,
Nicholas Saakvitne (“Saakvitne”), as Trustee, Plan Administrator, and Independent Fiduciary
of the Energy Research and Generation, Inc. Profit Sharing Plan and Associated Retirement
Trust (“the Plan”), Energy Research and Generation, Inc. and ERG Aerospace (c(;liectively
“ERG”j, Bryan Leyda (“Leyda”), Evelyn Hermsmeier (“Hermsmeietr™), Antonio Gomez, Berry

Seamon, David Crotzer, Ernie Ward, Noel Crisolo, Melody Carter, Logan Thiesen, Edward

-1-
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Clark, Robert Perez and Stephen Dyer, by and through their respective counsel of record, as
follows:

1. The Parties hereto wish to resolve all cla.ﬁns asserted in or related to the
following pending cases: United States of America v. Burton Benson, Case No. 14-cv-2071-
YGR; and Saakvitne v. Benson, Case No. 15-cv-5091-YGR (“the Burton Benson Litigation”).

2. The Patties hereto, including the participants in the Plan, and Elizabeth Benson
have reached a Settlement Agreement (“the Agreement”) resolving all claims asserted in or
arising out of the Burton Benson Litigation, contingent upon the Court executing the attached
Order. The Agreement is attached hereto as Exhibit A and is incorporated by reference
herein.{(Exhibit 2 to the Settlement Agrecment, which sets forth participant balances and
percentage interests in the Plan, is not attached to the version atlached to this Stipulation and
[Proposed] Oxder to protect the privacy of the participants and will be provided privately to the
Court.) The signatories to the Agreement have submitted to the jurisdiction of this Court for
the purposes of the atltached Order.

3. ERG shall make payments fo the Plan in accordance with Paragraph 1 of the
Settlement Agreement.

4, In accordance with Paragraph 2 of the Agreement, the Plan shall transfer to ERG
any and all right, title or interest the Plan may have in the following: (1) the Plan’s interest in
Sargent Ranch Partners, LLC (“the Sargent Ranch Units™); (2) the Plan’s interest in or claims
against real property in the U.S. Virgin Islands, including the properties located at 3 King
Cross and 254 Estate Glynn (“the Virgin Islands Properties™); (3) the Plan’s interest, if any, in
Acacia Properties, LLC, dba Benson Properties, Ltd., including, but not limited to, the
propettics located at 189 Ivy Drive, Orinda, California; 266 Elsie Drive, Danville, California;
3341 N. Lucille Lane, Lafayelte, California; 7 Mount Pleasant, St. Croix; 3 Arroyo Drive,
Orinda, California (subject to a claim by Evelyn Hermsmeier that she owns 3 Arroyo Drive);
143 Alice Lane, Orinda, California, subject to all liens and encumbrances against the
properties; and (4) the Plan’s inferest in or claim to the real property located at 15260 S. Shore

Drive, Truckee, California (“the Donner Lake Property”).
2.
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5. The Parties, including the United States and the Department of Labor, also agree
{hat the transactions described in Paragraph 2 of the Agreement are exempt from the prohibited
transaction provisions of ERISA §406(a)(1)(A) [29 U.S.C. §1106(a)(1)(A)] pursuvant to
Prohibited Transaction Class FExemption 1994-71.  (Exemption 94-71). The Parties,
specifically including the United States and the United States Department of Labor, further
agree that the installment payments by ERG to the Plan in exchange for the {ransfer of property
reforred to above also are exempt from the prohibited {ransaction provisions of ERISA
§406(a)(1)(A) [29 U.S.C. §1106(a)(1)(A)] pursnant to Prohibited Transaction Class Exemption
94-71.

0. The Agrecment and this Stipulation arc contingent upon satisfaction of the
conditions set forth in Paragraphs 5 and 6 of the Agreement relating to the Department of
Justice Tax Division and California Franchise Tax Board.

7. 'The Partics have agreed that the cases of United States of America v. Burton
Benson, Case No. 14-cv-2071-YGR; and Saakvitne v. Benson, Case No, 15-cv-5091-YGR
shall be dismissed with prejudice upon the effective date of the Agreement; however, the Court
will retain jurisdiction to enforce the Agreement and this Stipulation and Order until ERG
completes all of its obligations under the Agreement and this Stipulation. Nicholas Saakvitne,
the Trustee appointed by the Court, should be removed upon the effective date of the
appointment of a new Trustee.

8. The Parties have agreed that the Plan will pay Elizabeth Benson $12,000 per
month for 21 months or until her death, whichever comes first, in full satisfaction of Burton
Benson’s interest in the Plan and of his beneficiary’s and/or heirs® interest in the Plan. The
Parties also have agreed to the entry of a Court Order forfeiting Burfon Benson’s participant
interest in the Plan in excess of the amount to be paid to Elizabeth Benson.

9. The Parties have agreed that the Civil Forfeiture Agreements entered into by
Bradley Benson and Eric Benson are declared null and void. Howevgi", Bradley Benson will
cooperate to transfer good title to the Donner Lake Pi'operty to the Plan, subject to transfer

thereafter to ERG.
3.
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10.  The Plan has agreed to pay Bvelyn Hermsmeier $250,000 and ERG has agreed to
pay her $200,000 in full satisfaction of her claims relating to the ERG Ford Trust. The Partics
have agreed that all assets nominally held in the name of the alleged ERG Ford Trust are assets
of the Plan and are to be deen;ed {ransferred to the Plan. _

11.  The Parties have agreed to release all claims against each other as set forth in
Sections 15 through 17 of the Agreement. The Partics have agreed that the Plan will release
any security interests in the properties mentioned in Paragraphs 2 and 18 of the Agreement in
accordance with the terms set forth in Paragraph 18 of the Agreement.

12, At the time of the transfer of the Sargent Ranch Units, ERG has agreed it will
pledge those Units to the Plan in accordance with the provisions of the California Uniform

Commercial Code. The pledge will be released by the Plan in accordance with the texms of the

Agreement.
13. At the time of the transfer of the Donner Lake Property, ERG has agreed that it
will provide the Plan with a first deed of trust or other appropriate lien against the Donner

Lake Property. The Plan will release the deed of trust or lien in accordance with the terms of
the Agreement,

14, As part of the Agreement, the Plan has agreed to transfer to ERG the Plan’s
interests in properties located at 3 King Cross and 254 BEstate Glynn in the Virgin Islands,
which interests currently are being forcclosed upon by the Plan. ERG has agreed that upon
successful completion of the foreclosure fawsuit, ERG will provide the Plan with fitst position
liens against 3 King Cross and 254 Bstate Glynn upon ERG taking ownership of the propetties.
The Plan will release the deed of trust or lien in accordance with the terms of the Agreement. If
the properties are sold to a higher bidder at the foreclosure auction, the foreclosure proceeds
will be delivered directly from escrow to the Plan and will be applicd against the balance owed
pursuant to the Agreement.

15.  The Parties also have agreed that if ERG sells any of the properties referred to in

Paragraph 2 of the Agreement before ERG has paid the Plan the full amount due pursuant to

R
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the Agreement, then ERG will transfer the net proceeds to the Plan directly from cscrow, until
the full amount of $3,250,000, plus interest, has been paid to the Plan.

16. In the event of a defanlt by ERG, and the failure of ERG to cure that default
within 60 days, the Plan may take whatever steps it deems appropriate to enforce and/or
foreclose on its security interests in the Sargent Ranch Units, the Donner Lake Property and/or
the Virgin Islands Properties.

17.  The Parties have agreed that distributions to the participants in the Plan will be
paid in accordance with BEshibit 2 to the Seftlement Agreement, and that afl partial

distributions will be made pro rata based on Exhibit 2 to the Settlement Agreement.

Fabian VanCott Dated:f——ffg';“/ W, 'Zy / 7

By: //7 %j‘f’/ -

%ﬁ(ey B. Setness
ttorneys for Energy Research Generation,
Inc. and ERG Aerospace

Boersch Shapiro LLP Dated:

By:

David W, Shapiro

Attorneys for Intervenor/Participant Bryan
Leyda, Interested Party/Participant Evelyn
Hermsmeiet and Participants Antonio
Gomez, Berry Seamon, David Croizer,

FEraie Ward, Noel Crisolo, Melody Carter,
Logan Thiesen, Edward Clark, Robert
Perez, and Stephen Dyer

Albert & Will, LLP Dated: W 9231 A1 7

Mitchell 1. Albert
Attorneys for Nicholas Saakvitne, Trustee

-5
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fhe Agrecment, then BRG will transfer the net proceeds to the Plan diveetly from cscrow, unti]
the full amount of $3,250,000, plas interes(, has been paid to the Plan,

16 In the event of o defanll by HRG, and the failme of BRG to curo that default
within 60 days, the Plan may take whatever steps it deems approprlaie lo enforce aud/or
foteolose on its scourily interests in the Sargent Ranch Units, the Donner Lake Property and/or
tho Vicgin Islands Propertios.

17, 'Tho Pattles havo agreed that disteibutions to the pacticipants in the Plan will be
paid I accordence with Exhlblt 2 to the Scttlement Agreomont, and that afl parital

distributions will be made pro rafa based on Bxhibit 2 to the Solllement Agreement,

Fabitn VanColl

o L

%Ffey B, Sotnoss
lorneys for Buergy Resoavch Generatlon,
Ine, and ERG Aerospace

Boen‘sc]?yo LLP Dated: ll,/ﬁ // 227)
i C "’@ /ps

< David W, Shaplro
Atftorneys for Intervenor/Participant Bryan
Loyds, Inlerested Party/Purticipunt Bvelyn
[ormsmeicr and Pactlolpants Antonio
Gomez, Bouy Soamon, David Crotzet,
Tinlo Ward, Noel Crlsolo, Mefody Cartor,
Logan Thiesen, Bdward Clark, Robert
Perez, and Stephen Dyer

Albert & Will, LLP Dated: (@7;@@& .,Qa,_,,?_ﬂil_

Dalccl:Jw B "’74 22y Z

| By: ‘Wm ﬁ%?ﬁ’“

Mitehell 1, Albeit
Altorneys for Nicholas Sankvling, Trusice
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Brian C, Strelch
United States A{lomey \\ .
Dath' .Js\) \R \ “'\ \ \);\\j“

ATV g

Id%a\& Reagin \

Ass stuhtUmtul Stales Atfornocy
Altorneys for Plaintiff Unifed States of
Amerien

ORDER

Having reviewed the Stipulation of the Parlics, and good cause appearing, I IS
HEREBY ORDERED as follows:

1. The case of United Stales of America v. Benson, Case No. 14-cv-207{.YGR, is
hereby dismissed with prejudice,

2 The case of Saakvitne v. Benson, Case No. 15-¢v-5091-YGR, is dismissed with
profudice, However, the Court retains jurisdiction to enforce the Agreement (Exhibit A hereto)
and this Stipulation and Order until BRG completes all of its obligations under the Agreemont
and this Stipulation and Order.

3. The Cour hereby orders that all assets nominally in the name of the alleged ERG
Ford Trusl are assefs of the Plan, and arc horeby deemed transfetred to the Plan, Hvelyn
Hermsmeier will cooperate with the Plan and will execule any documents necessaty fo
formally transfer assets of the BRG Tord Trust to the Plan, Bxcept as provided In Parugraph 10
of this Stipulation, it Is hereby ordered that Fermsmeier has no further interest In the ERG
Yord Trust or asscts nominally in ifs name,

4, Fixcept ns provided in Paragraph & of this Stipulation, the Court hereby orders
putsuant to 26 U.S,C. §401@)I3NCHID) and 29 US.C. §1056{(d)4)(B) that Burton Benson's
inferest as o participant In the Plan and that of his beneficiaries and/or heits is hereby forfoited

due to Burton Benson’s fiduciary breaches as Trustee of the Plan

G-
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3. The Court hereby finds that the transfers by the Plan to ERG of property or of
claims to or interests in property described in Paragraph 4 of the attached Stipulation are
exempt from the prohibited transactions provisions of ERISA [29 U.S.C, §1106(a)] pursuant to
Prohibited Transaction Class Exemption 1994-71. The transactions provided for in the
Agreement are the following: the transfer of (1) the Plan’s interest in Sargent Ranch Partners,
LLC (“the Sargent Ranch Units™); (2) the Plan’s interest in or claims against real propeity in
the U.S. Virgin Islands, including the properties located at 3 King Cross and 254 Estate Glynn
(“the Virgin Islands Properties™); (3) the Plan’s interest, if any, in Acacia Properties, LL.C, dba
Benson Properties, Ltd., including, but not limited to, the properties located at 189 Ivy Drive,
Orinda, California; 266 Elsie Drive, Danville, California; 3341 N. Lucille Lane, Lafayette,
California; 7 Mount Pleasant, St. Croix; 3 Arroyo Drive, Orinda, California (subject to a claim
by Evelyn Hermsmeier that she owns 3 Arroyo Drive); 143 Alice Lane, Orinda, California,
subject to all liens and encumbrances against the properties; and (4) the Plan’s interest in or
claim to the real property located at 15260 S. Shore Drive, Truckee, California (“the Donner
Lake Property”). The Court hereby also finds that the installment payments by ERG to the
Plan in exchange for the transfer of the properties referred to above are exempt from the
prohibited transéctions provisions of ERISA [29 U.S.C. §1106(a)] pursuant to Prohibited
Transaction Class Exemption 1994-71,

6. Thomas Dillon is hereby appointed as the new Trustee of the Plan in place of
Nicholas Saakvitne (“Saakvitne™), and Saakvitne is hereby immediately relieved of all of his
duties to the Plan.

7. Distributions by the new Trustee to the participants will be made in accordance
with the Settlement Agreement.

8. In the event of a default by ERG with respect to its obligations to the Plan
pursuant to the Settlement Agreement (“the Agreement”) and/or this Stipulation, and the
failure to cure that default within 60 days, the Plan may fake whatever steps it deems
appropriate to enforce or foreclose on its security interests in the Sargent Ranch Units, the

Donner Lake Property and/or the Virgin Islands Properties.
7-
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Dated:

IT IS SO ORDERED.

IHon. Yvonne Gonzalez Rogers
Judge of the United States District Court
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