Kumar v. Salov Ngrth America Corp et al Doc. [L73

4 UNITED STATES DISTRICT COURT

5 NORTHERN DISTRICT OF CALIFORNIA

- ||ROHINI KUMAR, individually and on behalf of Case No.: 14-CV-2411- YGR
the general public antidse similarly situated

8 ORDER GRANTING FINAL APPROVAL OF
Plaintiff, CLASS ACTION SETTLEMENT AND

9 AWARDING ATTORNEYS' FEES, COSTS, AND

10 VS. INCENTIVE AWARDS

11 || SALoV NORTH AMERICA CORP.,

12 Defendants.

13

14 Plaintiff Rohini Kumar (“Plaitiff”) has moved the Court fdinal approval of a proposed
15 || class action settlement with detiant Salov North America Corgdion (“Salov”), the terms and
16 || conditions of which are set forth in the Settletnagreement filed with the Court on December 30,

17 ||2016' On January 18, 2017, the Court grareghar's motion to approve the settlement

United States District Court
Northern District of California

18 || preliminarily, conditionally certify the settlement class, appBuntnar as class representative ang
19 || her attorneys as class counsel, and direct thatenofithe proposed settlement be disseminated to

20 |lclass members. (Dkt. No. 151.) Kumar thereafted the instant motion for final approval of the

21 || settlement, along with an awardattorneys’ fees, costs, and an incentive payment to the class

22 representative. (Dkt. No. 154.)

23

Three individuals filed objections to the settlement: Pamela Sweeney and Bradley Griffin,

24
both self-represented, and Theodore Frank, repegséy William Chamberlain of the Competitiv

D

25
Enterprise Institute’s Center for Class ActiFairness. (Dkt. No. 155, 157, 160.) The parties
26
responded to the objections. (Dkt. No. 161, 162.)
27

28

—

! Capitalized terms herein have the same nmgga$ set forth in the Settlement Agreemen
(SeeDkt. No. 140-1 [“Settlement Agreement”].)
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The Court held a hearing on May 30, 2017, and heard arguments from the parties and fron

Objector Theodore Frantjrough his counsel.
Having considered the briefinthe terms of the settlemeagreement, the objections and

response thereto, the argumentsainsel, and the other matters on file in this action, the Court

GRANTS the motion for final approval. The Court fintthe settlement fair, adequate, and reasongble.

The provisional appointments thfe class representative andsd counsel a@nfirmed.
The Application for Attorneys’ Fees, Costs, and Incentive Awar@RisNTED. The Court

ORDERS that Salov shall pay $874,231.80 in attorndgs's and $108,268.20 in litigation costs to

class counsel, and a $2,500.00 incensiward to the class representatand named plaintiff, Rohip
Kumar.
l. PROCEDURAL HISTORY

A. Complaint and Class Certification

On March 21, 2014, Kumar filed a complaintagst Salov, in which Kumar alleged that
Salov had deceptively marketed and sold its FiliBpdo brand of olive oilvith the representation
“Imported from Italy” on the front label, althoughe back label statedahmost of the oil was
extracted in countries other thtaly from olives grown inlose other countries. Kumar further

alleged that, by marketing the Products as “Impubftem Italy,” Salov caused people to purchass

Y%

the Products who would not othese& have done so, and that Pre@ducts were sold at a higher
retail price than they would have been sold without the misstatements.

On January 20, 2016, Kumar moved to certifyasslof all purchasers in California of
Filippo Berio olive oil between May 30, 2010 aAdgust 31, 2015, except puides for purpose of
resale, which Salov opposédOn July 15, 2016, the Court certifia class of “Al purchasers in
California of liquid Filippo Berio brand oliveilof any grade excepOrganic’ between May 23,

2010 and June 30, 2015” (the “Certifi€dlifornia Class”). (Dkt. No. 127.)

2 In the original complaint, Plaintiff allegedaitns for violations of the California Consumer
Legal Remedies Act, Civil Code 8§ 1780seq(“CLRA”), false advetising under California
Business and Professions Code 8§ 17&0€eg. unfair business practicesider California Business
and Professions Code 8§ 172€10seq. and misrepresentation.
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B. Settlement Agreement

Following certification of the Qdornia Class, the Parties agrd to mediation before an
experienced mediator, Randall Wulff, whichimlately led to the instant settlement.

Pursuant to the terms of the Settlement Agre¢naenl with leave of 1B Court, Kumar filed
the operative first amended complaint, amending the claims to be stated as claims for false
advertising under the New Jersey Consumer Fraud Act, N.J.S.A. 58:8sé&g common law fraud
deceit, and misrepresentation; and violationthefNew Jersey Truth in Consumer Contract,
Warranty, and Notice Act, N.J.S.A. 56:12-®4 seq, and amending the cladsfinition to include
“All natural persons in the UniteStates who purchased Filippo Belirand olive oil of any grade
except ‘Organic’ between May 23, 2010, and JB0g2015, except for purposes of resale”

(“Nationwide Class”). Kumar sought to recoven, behalf of the Nadbhwide Class, the dollar

amount of the “premium” price that she contended at#ributable to thellaged misrepresentations.

Under the Settlement Agreement, membeithefNationwide Class may file a claim for eg
bottle or can of Filippo Berio RobtssExtra Virgin Olive Oil, Filippo Berio Extra Virgin Olive Oil,
Filippo Berio Delicato Extra VirgitDlive Olil, Filippo Berio Organi&xtra Virgin Olive Oil, Filippo
Berio Olive Oil, or Filippo Berio Light Tastin@live Oil (collectively, tle “Products”) purchased
between May 23, 2010 and June 30, 2015. Class membexfile a timely claim receive a cash

payment of $0.50 for each Product purchase duheglass period, with a guaranteed minimum

ich

payment of $2.00 for any Household that submits led\@aim. There is no cap on the total amgunt

paid to the class member for claimed purchésatsare corroboratday Proof of Purchase.
However, a maximum of $5.00 shall be paidng Blousehold for claimed purchases that are no
corroborated by Proof of Purchasgalov had the right to terminatestkettlement if the total costs
of notice, administration, and payment of validicis exceeded $5 million. In addition, and as a
result of the instant Litigation, Salov removed the phrase “Impémbed Italy” from all Products
imported into the United States, and it replacedphatse with the word “Imported.” As part of tf

Settlement Agreement, Salov agreed to maintasdlpractices for at ldabree years after the

ne
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Effective Date of the Settlement Agreement. Kumar’s economics expert, Colin Weir, estimat

ad th

value of these practice changes to be apprarin&19.9 million using a hedonic regression model.

Finally, the Settlement Agreement provideattiumar may seek an award of up to
$982,500.00 in attorneys’ fees and coatg] up to $2,500 as an incentive award.

C. Class Notice and Claims Administration

The Settlement Agreement is being admamsd by Heffler Claim&roup (“Heffler”).
Following the Court’s preliminary approvaié conditional certification of the nationwide
settlement, Heffler established a settlemeabsite (the “Settlement Website”) at

http://www.snaoliveoilsettlement.com/, includingtbettlement notices, tipeocedures for class

members to submit claims or exclude themsel@egntact information page that includes address

and telephone numbers for the claim administratal the parties, the Settlement Agreement, th¢
signed order of preliminary approyailine and printable versions thfe claim form and the opt ol
forms, answers to frequently asked questiond,aaRroduct list. In addition, the motion for final
approval and the application fot@ineys’ fees, costs, and intime awards were placed on the

website after they were filed. The claim admnagir also operated a toll-free number for class

member inquiries.

D

—+

Notice was published in multiple media, all ofiathreferred class members to the settlement

website. (Dkt. No. 154-9, Finegan Decl. {1 7-1Exh. A-E; Dkt. No. 161-5, Supp. Finegan Decl

19 3-6.) Half-page ads were publisiedhe March 17, 2017 print version Béoplemagazine and

the print version oGood Housekeepintpat went on the market on March 14, 2017. (Dkt. No. 154-

9, Finegan Decl. {1 8-9, Exh. A.) In addition, oetwas published in twaress releases issued
through PR Newswire’s USA 1 netnk, which distributes broadly thhousands of media outlets
including newspapers, nationalreviservices, television and raditation media websitesld({ 17,
Exh. D.) Online Notice comprised of 165.5 milliongrassions that were displayed on a variety
websites (both mobile and desktop) targetdikaly members of the Settlement Class based on
demographic data, including torpens believed to have purchaselippo Berio olive oil products,

likely purchasers of olive oil igeneral, and adults overtlage of 45, who are a primary

of




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

demographic among Settlement Class Membé&rese ads were displayed on Facebook, Yahod
AOL, and multiple other websites known to reach those demographic groups. The published
pointed to, and all the online th@es hyperlinked to, the Settlemt Website. Kumar’s counsel
additionally made efforts to publicize the sattient by having the “Top Class Actions” website
highlight the settlement, and by working with thaiel administrator to retarget advertisements t
demographics that were mosspensive to the advertisemeatsd making claims, and to direct
targeting the IP addresses of mduals who visited the settlemenebsite but had not yet filed a
claim. (d. 1 15.) In total, the notiggrogram is estimated to hakeached at least 71% of the
settlement class members, and 76% of Filippodgrincipal shoppers, antasated average of 2.6
times each.I. 7 12-13, 25.)

Class members were given until May 2, 201 flfect to or exclude themselves from the
Proposed Settlement. Out of milliookclass members, a total of 20 persons filed timely reques
opt out of the Settlement ClasA.total of 65,048 claims were raeed by the administrator, of
which 53,030 were not duplicativeq,, from unique households) and accepted as valid. The va
claims represented purchases of 406,947 baifldse Products, and the total value of the
distribution to claimants will be $210,985.00.

I. APPLICABLE STANDARDS

A certified class action may not bettled without court approval. Fed. R. Civ. P. 23(e).
order for approval to be grantedetbourt must find that the settient is “fair, reasonable, and
adequate,” after holding a hearing on the matfed. R. Civ. P. 23(e)(2). The parties seeking
approval must file identify the details of aagreement made in connection with the proposed
settlement. Fed. R. Civ. P. 23(e)(3). The Cowrst afford any person the opportunity to reques
exclusion from the class and to object to the ternte@tettlement. Fed. R. Civ. P. 23(e)(4), (5)

Attorneys’ fees and costs may be awardea @ertified class actiomnder Federal Rule of
Civil Procedure 23(h). Such fees must be fourdr,'feasonable, and ajleate” in order to be
approved. Fed. R. Civ. P. 23(8taton v. Boeing Cp327 F.3d 938, 963 (9th Cir. 2003). To “avd

abdicating its responsibility to reaxw the agreement for the protectmiithe class, a district court

noti

5tS 10

lid

In

—

d




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

must carefully assess the reasonablenessed arhount spelled out inckass action settlement

agreement.1d. at 963. “[T]he members of tlodass retain an interest @assuring that the fees to b

paid class counsel are not unreasiyaigh,” since unreasonably highefeare a likely indicator th
the class has obtained less monetary onitjue relief than they might otherwide. at 964.
1. OBJECTIONS TO FINAL APPROVAL OF CLASS SETTLEMENT

Three individuals submitted objections — Bradley Griffin, Pamela Sweeney and Theod

Frank. (Dkt. Nos. 155, 157, 160T)he Court has considered allajections and overrules them fpr

the reasons stated on the nmecat oral argument, and asgther explained belowThe Court
addresses each objecwdrguments in turn.

Objector Bradley Griffin filed a one-page objectindicating that helid not believe any

harm was done and that he firsislov’s products to be superiorite competitors. As his objectiol

does not speak to the substance of the settlesgeeément terms, the Court does not find it rele

to the fairness determination here.

Objector Pamela Sweeney afid a number of objectiorisSweeney contends that the classs

notice is defective because it says objections must be rea@ipedtmarked by May 2, 2017. At
the same time, she contends that the datelifoy Dbjections is “impossible to determine.” The

Court has reviewed the notice cargfuas well as the absence of evidence of confusion from ot

class members, and finds the instroeti to be clear and straightforwai@f. Larsen v. Trader Joe’s

U

pre

-

ant

her

Co, 2014 WL 3404531, at *7, 11-cv-5188HW0D (N.D. Cal. July 11, 2014) (“Ms. Sweeney claims to

be among those who did not receive [adequaté¢@of the settlement, yet made a timely
objection.”). Sweeney also contends that a portion of the fees dtwhlkeld back to ensure coung

delivers what was promised in the claims pssceThe Court has already found counsel to be

el

adequate and will maintain jurisdiction to enfotice terms of the agreement as necessary. Shaould

any concerns arise that class members are not megée benefits of thagreement here, the CoJ

maintains continuing jurisdiction to address thelanally, Sweeney joins in the arguments of

% Sweeney’s objections are nearly identicahiose raised by Patrick Sweeney in connec
with a different class action settlement, whilats Court recently@nsidered and overrule&eeln
re Lithium lon Batteries Antitrust Litig2017 WL 1086331, at *3 (N.D. Cal. Mar. 20, 2017).
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objector Theodore Frank in arguing that the requested attorie@gsare excessive. Sweeney
contends that the fees are natgwrtionate to the recovery fordltlass members and that counse
engage in only limited litigation in this cas&€he Court finds that thigigation here—pleading
motions and class certifican, along with its concomitaiscovery—was vigorous and full-
fledged. The Court addresses thepartionality objections below.

Objector Theodore Frafikaises a number of arguments falling roughly into the categori
of: (1) failure to comply with the standardslofre Bluetooth Headset Prods. Liab. Liti§54 F.3d
935, 947 (9th Cir. 2011), particularly due to disprdjomate attorneys’ fee$2) creation of a “zero-
recovery subclass;” (3) conflicts between counsel and thediast® the termirteon provision; and
(4) defects in the class notice.

First, as to th&luetootHproportionality objection, Frank'sontends that the settlement
should be held to the highBtuetoothstandards for settlement appal, which normally apply only]
to agreements negotiatedagsrto class certificationSee Allen v. Bedoll&87 F.3d 1218, 1224 (9th
Cir. 2015) (noting thaBluetooths “more strict” standards appbnly “when a settlement is
negotiated absent class certification”). Nevertheless, Frank argues that the expansion of the
scope in the context of the agreement means tlsatassentially a pre-céfitation settlement.”
The Court does not agree. Here, the settlemgmtement was negotiated after the Court heard
decided the class certificatiomotion. The Court undertook a thorougyalysis of tk evidence and

claims in the context of the class certifioatimotion. The nature of the claims and class

* Frank is an attorney employed by, and espnted by, the Competitive Enterprise Instit
(“CEI"), Center for Class Action Fairness (“CCAF"Frank has personally fzted to class action
settlements at least eleven times, and CEI has stodezens of times. The arguments he make
here are similar to those rejected by other coSes, e.g., City of Livonia Employees’ Ret. Sys.
Wyeth No. 07 CIV. 10329 RJS, 2013 WL 4399015*@{S.D.N.Y. Aug. 7, 2013) (“Petri’s
objection on this count does not seem grounded ifatiie of this case, but imer and her attorney’
[Ted Frank] objection talass actions generally.”);onardo v. Travelers Indem. C@06 F. Supp. 2
766, 785 (N.D. Ohio 2010) (criticizing CEI's objems as “long on ideology and short on lawch
Dennis v. Kellogg C92013 WL 6055326, at *4 n.2 (S.D. Chlov. 14, 2013) (“when assessing tH
merits of an objection to a da action settlement, courts comsithe background and intent of
objectors and their counsel, particularly when inaveabf a motive other than putting the interest
the class members first”) (citations and quotes omitted).
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certification factors doesot differ significantly as betweendlCalifornia Class certified and the
Nationwide Class in the settlement.

Even if the settlement here was subject toBheetoothstandards, the record contains no
indicia of collusion or unfairness the class. Under the termstbé settlement, the amount paid {
the class, individually or in theggregate, is not impacted by #mount paid to class counsel. In
this claims-made settlement, class counsel’s fees do not depend upon the number of valid cl
submitted. The Court looks to thetiem value of the settleemt, rather than just the amount of thg
claims made by class membeWilliams v. MGM-Pathe Commc’'ns €429 F.3d 1026, 1027 (9th
Cir. 1997) (“district court abuséats discretion by basing thed on the class members’ claims
against the fund rather than on a percentageeoétitire fund or on thediestar”). Looking to the
lodestar for counsel’s hours on the case, theusrtnsought is both lowéhan the lodestar and

proportionate to the benebbtained for the class.

Because the settlement includes injunctive relied Court must take into consideration thie

value of that relief as well véim considering proportionalityAllen, 787 F.3d at 1224-25. Though
Frank contends that Salov’s change to itedpict labels occurred betothe settlement was
negotiated, there is no question thaiccurred after this litigatiowas initiated, and that the old
labeling could be revived abseni@as agreement not to do s&ee Lane v. Facebook, In696

F.3d 811, 825 (9th Cir. 2012) (“Even assuming Objectors’ premise that Beacon was already

effectively terminated, absentwdjcially-enforceable agreementadebook would be free to revive

the program whenever it wantedidtthus false to say that éebook’s promise never to do so wag
illusory.”) The Court finds the litigation was a catalyst for the label changes that occurred. F
claims brought under California law, the Ninth Citazontinues to recognizecatalyst theory for
entitlement to feesSeeGraham v. DaimlerChrysler Corp34 Cal. 4th 553, 560—61 (2004)
(affirming plaintiff's right to recover attorneys’ fees under California Civil Code § 1021.5, whe
plaintiff was a “catalyst to defendant’s changed behavi#&igin v. City of Laguna Bea¢B10 F.3d
693, 701 (9th Cir. Jan. 14, 2016) (“When Californiaiptiffs prevail in federal court on California
claims, they may obtain att@ys’ fees under section 1021.5T)pton-Whittingham v. City of Los
Angeles 316 F.3d 1058, 1062 (9th Cir. 2008 tified question answered4 Cal. 4th 604, 101 P.3
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174 (2004). Similarly, the New Jersey Supremer€has endorsed the ¢oming viability of a
catalyst theory for claims under state laMason v. City of Hobokerd96 N.J. 51, 72-73, 76, 951
A.2d 1017 (2008) (holding that “New Jersey law ltagy recognized the catatyheory” such that
catalyst theory will be permitted for purposes diedaining prevailing party under state law, des

U.S. Supreme Court’s rejection of itBuckhannon Board & Care Home v. West Virginia Dept.

Health & Human Resrcs532 U.S. 598 (2001)). Here, Kumar’s estpalued the injunctive relief at

$19.6 million dollars in savings to class membmsed upon his calculation of a price premium
resulting from the prior productbaling. Even if Kumar’s estimate overstated, and the valuatiof
is some fraction of that amount, class counsel’s feesin proportionate time value of the relief

obtained.
Second, Frank contends that #egtlement createszaro-recovery subclass because, undg
New Jersey law, class members would not needtablish reliance in order to recover, yet the
settlement claim form requires aneament of reliance in order to @n relief. Frank extrapolates
from this contention to further gue that the claim form requiremehrottles the number of claims
unfairly, creates intra-class conflicend indicates that the class eg@ntative is not adequate. Tk
Court finds no merit in these contentions. The claim form simply requires class members to
that Salov’s labeling caused them damage,that “[i]f the Products had not included the phrase

‘Imported from Italy’ on the label, [they] would nbive made the purchase(s) or paid the price

charged.” (Dkt. No. 154-4 at 5.) This is consteith New Jersey law, which requires a showing

that the alleged conduct cd plaintiff a lossDabush v. Mercedes-Benz USA, L1328 N.J.
Super. 105, 122 (N.J. App. Div. 2005) (under N.J. consumer fraud law, plaintiff need to prove
traditional reliance but must still establish a chnsaus between the alleged misrepresentation
their loss). The record indicatésat none of the inquiries to tleéaims administrator on the toll-fre
helpline, by email, or by regular mail (270 calldhe toll-free help line and 125 letters and email
expressed concerns about the texquestion. (Dkt. No. 161-5, Figan Decl. 11 10-11.) The noti
that ade factosubclass was created by the inclusiothefaverment language on the claim form

lacks foundation.

pite
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Third, Frank contends thatehiermination provision in the settlement agreement creates

incentives for counsel to depress the number of clairosder to ensure thétey do not lose their

attorneys’ fees. The Settlement Agreement givésv3he right to cancel the settlement if the value

of class members’ claims plus administrativets@xceeds $5 million. (Dkt. No. 140-1 1 9.5.) The

record is, in fact, to the contsa Kumar’s counsel took stepseatend the claims deadline an ext
week, targeted the notices to publications moshfiteereach olive oil purtasers, worked with the

claims administrator to re-target notices ants$oie a second press e not required by the

[a

Settlement Agreement, and arranged for topclassectiom to feature and promote the Settlemant

to potential class members. (Dkt. No. 161-1, Suppri@uDecl.  4; Dkt. No. 161-2, Zavareei Decl.

1 4; Dkt. No. 161-5, Supp. Finegan Decl. 113-8.) Githe facts and the claksre, the likelihood of

claims approaching the termination limit was exaegg remote. And because the settlement w
on a claims made basis, with attorneys’ fees tiagal separately, the apparent incentives were

counsel to maximize the numberadimants here, not minimize.

Fourth, Frank raises several issues asdddimatting and phraseology of the class notice

and claim form, suggesting thaye ambiguous, confusing, or incatent. As stated above, the
Court considered the notice carefudigd finds that it is relatie clear and straightforward, not

“incomprehensible” as Frank contends. Specificdttank notes numbering issues in the list of

AS

or

requirements for objectors, and use of an “or” rathan an “and” in describing the manner in which

objections could be submitted. There is no evidence of actual confusion. The two objectiong

submitted by mail were considered by the Court. Mei@lass counsel nor Salov sought to strike or

dispute an objection based on how or when it sudmnitted. Frank also identifies an inconsistenicy

between the Settlement Agreemerdtatement that class membg&ysuld not have paid the price
charged and/or made the purchase(s) irmbdsence of the phrase forted from Italy’™” cee
Settlement Agreement, 1 4.3(e)), and the clairmf® statement that “[i]f the products had not
included the phrase ‘Imported fronaly’ on the label, | would not haveade the purchase(s) or p
the price(s) charged.” There is no material diffieeebetween those two phrasdsere is, in short

no basis for Frank’'s concern thaefe minor errors or inconsistencies undermined the fairness

10
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settlement process.
V. FINAL APPROVAL OF CLASS SETTLEMENT

A court may approve a proposed class actititeseent of a certified class only “after a
hearing and on finding thatig fair, reasonable, aratlequate,” and that it meets the requirement
class certification. Fed. R. Civ. P3(e)(2). In reviewing the pposed settlement, the Court need
not address whether the settlemienitleal or the best outcommyt determines only whether the
settlement is fair, free of collusioand consistent with plaintiff'sdiuciary obligations to the class.
See Hanlon v. Chrysler Cord50 F.3d at 1027. THéanloncourt identified the following factors
relevant to assessing a settlenyaaposal: (1) the stretigof the plaintiff's case; (2) the risk,
expense, complexity, and likely duration of furthegation; (3) the risk ofnaintaining class actior]
status throughout the trial; ()e amount offered in settleme(®) the extent of discovery
completed and the stage of the meding; (6) the experience aneéws of counsel; (7) the presen
of a government participant; and (8) the reactibolass members to the proposed settlemiehtat
1026 (citation omitted).

For the reasons detailed herein and discussed at oral atgtimee@ourt finds that the
settlement class is properly cedd, and the proposed settlemenfiair and appropriate under the
Hanlonfactors.

First, the Court finds that thgrerequisites of Rule 23 of tfi@deral Rules of Civil Procedu
have been satisfied for certification of thetleatent Class for settlement purposes. A class wag
previously certified by the Court after a motionKymar. The Settlement Class expanded the s
of the class from a California ontg a nationwide class, and @éd essentially identical claims
under New Jersey rather than California law. Wépect to numerositynder Rule 23(a)(1), therd
are were millions of bottles sold, making the slas numerous that joinder of all members is
impracticable. Rule 23(a)(2) commonality requirgaéstions of fact or law common to the clasg
though all questions of fact atalv need not be in commoitdanlon, 150 F.3d at 1026. The focus
of this action—whether the “Imptad from Italy” representation misled reasonable consumers

common to all class members. Rule 23(a)(3) reqtinasthe Kumar show thé#tat “the claims or

11
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defenses of the representative partiee typical of the claims or defenses of the class.” As this
Court previously found, Kumar and other conswsraound the country were all exposed to the
same product and the same alleged misrepi@sams, making her typical of class members
nationwide. With respect to Rule 23(a)(4), the Court found that Kumar does not possess any
conflicts with the class andlass Counsel is adequaftéhe Court is awaref no reason that the
determination should be any diffetdor a nationwide class. €lclass further satisfies Rule

23(b)(3) in that common issues predominate and “a class action is superior to other availablg

methods for fairly and efficientlgdjudicating” the claims here, evhich members of the class cou
expect to recover only a tiar or so, on average.

As to theHanlonfactors, the Court finds #t they favor a finding thdhe settlement is fair

and reasonable. Salov maintains that its products were not mislabeled or likely to mislead, becau

the oil was blended by skilled artisaim Italy to attain the appropteflavor profile. There would
be a battle of the experts regarding the matsriaf the representatioand the computation of

damages. Proceeding to trial would have bestycaecovery was not guaranteed; and there was

D

the possibility of protracted appeals. EveKiuimar succeeded, the best-case recovery per bottl

after trial was less than the amount offered ttlesaent, and a claims process would be required

even after trial, because class members could not otherwise be identified. The settlement ogcurre

only after extensivétigation includinga contested motion for classttfcation, numerous fact and

expert depositions and reviewmbre than 30,000 pages of docutsemterrogatories, requests fd

-

admission, and third-party discovery. Counsel fohlparties are highly experienced. The record
does not indicate collusion or self-dealing.
Therefore, for purposes of the settlemend this Order and Judgment, the Court hereby

finally certifies the following Settlement Class:

“All natural persons who, betwedmay 23, 2010 and June 30, 2015, purchased,
in the United States, any Product for pea use, not resale.” “Product” means
any bottle or can of Filippo Berio Robudtatra Virgin Olive QOil, Filippo Berio
Extra Virgin Olive Oil,Filippo Berio Delicato Extr&/irgin Olive Oil, Filippo

Berio Organic Extra Virgin Olive Oil, kppo Berio Olive Oil, or Filippo Berio
Light Tasting Olive Oil.”

12




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The following persons are excluded from the Settlement Class: (1) the Honorable Judge Yvonhne

Gonzalez Rogers; (2) Randall Wulff; (3) anymizer of their immediate families; (4) any
government entity; (5) Salov; (6) any entity iniathSalov has a contralig interest; (7) any of
Salov’s subsidiaries, parents, affiliates, and officers, directors, employees, legal representatiyes,
heirs, successors, or assigns; (8) counsel fdPdntes; and (9) the persons who timely excluded
themselves from the Settlement Class, as identified in Exhibit A hereto.
V. ATTORNEY’SFEES, COSTS, AND INCENTIVE PAYMENTS

A. Attorneys’ Fees

Class counsel requests a &eeard of $982,500 in attorneys’efe and costs. (Dkt. No. 151.)
Class counsel requests a fee awar$ig?4,231.80 ($982,500.00, less costs and expenses of
$108,268.20), which equals approximately 59% oloitkestar. Salov does not oppose the fee
request.

The Court analyzes an attorneys’ fee reqbased on either the “lodestar” method or a
percentage of the total benefit made availabladécsettlement class, including costs, fees, and
injunctive relief. Vizcaino v. Microsoft Corp290 F.3d 1043, 1047 (9th Cir. 2002). Under the

lodestar approach, a court simply multiplies the number of hours reasonably expended by thg

W

reasonable hourly ratKelly v. Wengler822 F.3d 1085, 1099 (9th Cir. 20§A] court calculates
the lodestar figure by multiplying the numlmérhours reasonably expended on a case by a
reasonable hourly rate. A reasoreabburly rate is ordinarily the fpvailing market rate [] in the
relevant community.”). In the Ninth Circuit, the benchmark peragntar an attorney fee award |s
25% of the total settlement value, inclagiboth monetary and nanenetary recoverySee Six (6)
Mexican Workers v. Azona Citrus Growers904 F.2d 1301, 1311 (9th Cir. 1990).

Utilizing the lodestar method, the Court findattkelass counsel has provided detailed daily
time records supporting a lodestai$df470,507.50. No objector has challengedafropunsel’s
hour orrates. The Court finds thtte hours claimed were reasonainicurred and that the rates
charged are reasonable and commensurate with ¢thasged by attorneys with similar experience in

the market. The Court also finds that Kuma&osinsel represented their clients with skill and

13
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diligence and obtained an excellent result for thes;leaking into account the possible outcomesg at,

and risks of proceeding to, trial.

Whether as a cross-check or as anpetelent methodology, the Court can utilize the
percentage-of-recovery method to verify tkaimar’s attorneys’ fee request of $874,231.80 is
likewise reasonable. Here, the parties estimated the total settlement value to be $25,888,62
sum of the estimated value tbie injunctive relief ($19,906,123), pltisee amount allotted for claim
and administration ($5,000,000) plus the fees and costs ($982,500). The attorneys’ fees por
request is $874,231.80, or 3.4% of this total. Ef#me Court were to discount the value the
settlement from the estimates prowddéhe attorneys’ fees sought here would still be at or below
25% benchmark, since the Court finds that it appat@to include some value for the injunctive
relief obtained her2.In sum, the Court finds an awastlattorneys’ fees in the amount of
$874,231.80 to be fair, reasonable, and adequate.

B. Costs Award

Class counsel is entitled to reimbursementakonable out-of-pockekpenses. Fed. R. Ci

P. 23(h);see Harris v. Marhoefe4 F.3d 16, 19 (9th Cir. 1994) (klohg that attorneys may recover

reasonable expenses that would ¢gfly be billed to paying cliestin non-contingency matters).
Costs compensable under Rule 23(h) include “nontexaists that are authorized by law or by th
parties’ agreement.” Fed. R. Civ. P. 23(h).réjelass counsel seeks reimbursement of $108,26
in litigation expenses and provide records thatudaeent their claim. The Court finds an award
$108,268.20 in costs reasonable, fair, and adequate.

C. Incentive Award

The district court must evalteanamed Kumars’ awards individually, using relevant factg

including “the actions thplaintiff has taken to prett the interests of theads, the degree to whicl

®> For example, if the valuation of the injtive relief were decreased to only 20% of the
estimate provided by Kumar’s expert, the calcalativould still render a total settlement value of
approximately $5 million: actual claims ($210898 administrative costs ($450,000) + 20% of
injunctive relief valuation ($3.98 mithn) + fees ($874,231.80) + costs ($108,268.20)= $5,174,7
The fee award would represent of9%. of this total. And even if the injunctive relief value is
eliminated entirely, the attorneys’de remain below the 25% benchmark.
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the class has benefitted from those actions . . . [and] the amount of time and effort the plainti

expended in pursuing the litigatiorStaton 327 F.3d at 977. “Such awaras discretionary . . . and

.f

are intended to compensate claggesentatives for work done on behalf of the class, to make yp for

financial or reputational riskndertaken in bringing the acticamd, sometimes, to recognize their
willingness to act as a private attorney genefbdriguez v. West Publishing Carp63 F.3d 948,
958-959 (9th Cir. 2009). The Ninth Circuit recently engbad that district courts must “scrutiniz
all incentive awards to determiménether they destroy the adequatyhe class representatives.”
Radcliffe v. Experian Info. Solutionsl5 F.3d 1157, 1163 (9th Cir. 2013).

Here, the plaintiff came forward to represem hiterests of millions of others, with very
little personally to gain, as hendividual alleged damages were only a few dollars. She and he
spouse were deposed, compiled documents, and atswégrrogatories in response to discovery
requests, regularly corresponded with counsepkelrically and by email,ral took the substantial
risk of litigation which, at a mimnum, involves a risk of losinghd paying the other side’s costs.
(Dkt. No. 154-1, Gutride Decl. 1 24.) Because faldeertising laws depend on private enforcem
it is appropriate to give incentivés those who come forward with lgtto gain and at personal ris
and who work to achieve a settlement that cordebstantial benefits on others. Thus, the Cour
approves the $2,500 incentive award for Kumar.

VI. ADDITIONAL ORDERS CONSISTENT WITH SETTLEMENT AGREEMENT

1. CAFA Compliance The record establiseeéhat counsel servele required notices

under the Class Action Fairness Act of 2005, 28.0. § 1715, with the documentation required
28 U.S.C. § 1715(b)(1-8).

2. Injunction: Pursuant to the terms of the Settlement Agreement, Salov shall be
enjoined, for a period beginning on the Effective Datd continuing for thregears thereatfter, fror
using the phrases “Imported from Italy,” “Madelialy,” “Product of Italy,” or any other phrase o
the label of a Product sold in the United Stategesating that olive oils ia Product originate from
olives grown in Italy, and instead to use theigeation “Imported” on th&ont panel, unless the

Product so labeled is composed ety of oil extracted in Italy fsm olives grown in Italy. For
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avoidance of doubt, the distribution sales by third parties of rdsial Products provided to such

third parties by Defendant prior the date of this Order shall not constitute a violation of the

Settlement Agreement or this injunction. Neither 8ettlement Agreement nor the injunction isgued

pursuant hereto shall be interpreted to impose antations on the future marketing or sale of th
Products except as expressly setifan this section. Similarlypeither the Settlement Agreement

nor the injunction issued pursuant hereto dhalinterpreted to impose any limitations on the

composition, manufacture, marketing, labeling, adsiad, and/or sale of any product or product$

other than those falling with the definition of “Products” set fdrtin this Order. Nothing in this
paragraph shall be interpreted to interfere witlo@alobligations to complwvith all applicable stat
and federal laws, including, without limitatiaihe Federal Trade Aaby to respond to any
enforcement actions issued thereembly the Federal Trade Commission.

3. Releases By operation of this Order, Kumar on the one hand, and the Release
Parties on the other hand, shale unconditionally, completelgind irrevocably released and
forever discharged each other from and shafbbever barred from instituting, maintaining, or
prosecuting (1) any and all claims, liens, densaadtions, causes attion, rights, duties,
obligations, damages or liabilities afy nature whatsoever, whethagdeor equitable or otherwisg
known or unknown, that actually were, or could hagen, asserted in the Litigation, whether ba
upon any violation of any state odfEral statute or common law ogrdation or otherwise, or arisq
directly or indirectly out of, or in any way rédato, the allegations, clas, or contentions that
Plaintiff, on the one hand, and Defendant, onatiner hand, have had the past, or now have,
related in any manner to the Released Partiesfymts, services or business affairs; and (2) any
all other claims, liens, demands, actions, causeastain, rights, duties, obligations, damages or
liabilities of any nature whatswer, whether legal or equitalde otherwise, known or unknown, th
Kumar, on the one hand, and Salom,the other hand, have had in gast or now have, related in
any manner to any and all Released Parties’ prodseigices or businesfairs, or otherwise.

By operation of this Order and Judgment, Settlement Class Members shall have

unconditionally, completely, and inecably released and dischargbhd Released Parties from thg
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Released Claims, including any and all claims dje&femands, actions, causes of action, rights,

duties, obligations, damages or liabilities of any nature whatsoever, whether legal or equitable or

otherwise, known or unknown, whetheisarg under any international,deral, state or local statut

D

ordinance, common law, region, principle of equityr otherwise, that #t were, or could have
been, asserted in the Litigation ahdt arise out of or relate to the allegations or claims that the

Products were marketed or labeled as “Imported Htaly,” except that ther shall be no release gf

(1) claims for personal infy allegedly arising out of use of@hProducts or (2) any defense, crosg
claim or counter-claim in any action initiated hyyaof the Released Pai@gainst any Settlement
Class Member.

“Released Parties” means Salov and eachaird its predecessors in interest, former,
present and future direct andirect subsidiarieslivisions, parents, owners, successors, and
affiliated companies and each and all of its present and former officers, directors, shareholders,

partners, employees, agents, reprederes, suppliers, resellers, riétes, wholesales, distributors,

customers, insurers, assigns, servants, attorngsignaes, heirs, and executors, whether specifically

named and whether or not participatingha settlement by payment or otherwise.
Plaintiff and Defendant shall, by operatiortloit Order, be deemed to have waived the

provisions, rights and benefits Galifornia Civil Code § 1542, and any similar law of any state or

territory of the United States or principle of common law. In addition, Settlement Class Members

shall, by operation of this Ordand Judgment, be deemed to hewaéved the provi®ns, rights and
benefits of California Civil Code § 1542, and anyitamlaw of any state aerritory of the United
States or principle of common latwit only with respect to the mters released as set forth in

paragraph 12 of this OrdeSection 1542 provides:

A general release does not extend tonataivhich the creditor does not know or
suspect to exist in his or her favor a¢ time of executing the release, which if
known by him or her must have materialffeated his or her sgement with the
debtor.

Nothing herein shall bar any action or clainetdorce the terms of the Settlement Agreement.

4, Effect of this Litigation and Order:

Nothing herein shall bar any action or oaio enforce the terms of the Settlement
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Agreement.
No action taken by the Parties, either previpos in connection with the negotiations or

proceedings connected with the Settlement Agesgnshall be deemed or construed to be an

admission of the truth or falsity of any claims or defenses heretofore made or an acknowledgment

admission by any Party of any fault, liability wrongdoing of any kind whabever to any other

Party. Neither the Settlement Agreement nor anypeadbrmed or document executed pursuant t

D Or

in furtherance of the settlement: (a) is or may be deemed to be or may be used as an admisgion c

evidence of, the validity of any claim made by 8eitlement Class Members or Class Counsel,

any wrongdoing or liability of the persons or enstreleased under this Order and the Settlement

Agreement, or (b) is or may be deemed to benay be used as an admission of, or evidence of
fault or omission of any of the persons or easitieleased under tiyder and the Settlement
Agreement, in any proceeding in any court, adstrative agency, or othé&ribunal. Defendant’s

agreement not to oppose the entry of this Orddl sbebe construed as an admission or conces

by Defendant that class tification was appropriate in the Litigan or would be appropriate in any

other action.

Except as provided in this Order, Kumarlsteke nothing against Salov by her Complain
A final judgment, binding the Parieand Settlement Class Members with respect to this Litigati
shall enter forthwith.

The Litigation is dismissed on the merits anthvgrejudice, and final judgment shall be
entered thereon.

Without affecting the finality othe judgment to be enteratle Court reserves jurisdiction
over the implementation oféhSettlement Agreement.
VI. CONCLUSION

Based upon the foregoing, the CABRANTS the Motion for Final Aproval of Class Action
settlement an@GRANTS the Application for Attorneys’ Fee€osts, and Incentive Awards. Salov

shall pay $874,231.80 in attorneys’ fees and $108,268.20 in litigation costs to class counsel,

Dr of

any

5ion

on,

and

$2,500.00 incentive award to the class representative and named plaintiff, Rohini Kumar. Jugdgm
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shall be entered by separate document.
| T 1sSo ORDERED.

Dated: July 7, 2017

Lypone Megptofflecs

04 YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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