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3
4 UNITED STATES DISTRICT COURT
5 NORTHERN DISTRICT OF CALIFORNIA
6
GERTI MUHO,
7 Case No. 14-cv-03219-YGR
Plaintiff,
8
\Z ORDER GRANTING DEFENDANT’SMOTION
9 TO Dismiss WITH LEAVE TO AMEND
CimiBANK N.A.,
10 Re: Dkt. No. 9
Defendant.
11
*g B 12
8 % 13 Pro seplaintiff Gerti Muho (“Muho”) filed hs complaint on June 10, 2014 in California
)
*E) % 14 || Superior Court, Alameda County, asserting can$estion for: (1) breeh of contract; (2)
O
0 g 15 || conversion; (3) trespass to chattels; (4) ieteice with economic relatis; and (5) intentional
T 2 - . . .
) g 16 || infliction of emotional distress. (Dkt. No. Ex. A (“Complaint”).) On July 16, 2014, defendant
© -
8 2 17 || citibank N.A. (“Citibank”) filed a notice of reoval pursuant to 28 U.S.C. § 1441(a). (Dkt. No.
c t
o
-2 18 || 1.) The Court has diversity jsdiction over the dispatpursuant to 28 U.S.C. 88 1332(a)(1) and
19 || 1348. GeeDkt. No. 1.) This lawsuit relates to Cisibk’s refusal to allow plaintiff to withdraw
20 || funds from his account.
21 Pursuant to Federal Rule of Civil Procedig€b)(6), Citibank movew® dismiss plaintiff's
22 || complaint on the grounds that each cause of action fails to state a claim upon which relief can be
23 || granted. (Dkt. No. 9 (“Mot.”).) Muho oppes the motion. (Dkt. No. 24 (“*Oppo.”).)
24 Having carefully considered the papers submitted and the complaint, and for the reaspns
25 || stated herein, the Court hereBrANTS Citibank’s Motion to Dismis®VITH LEAVE TO AMEND.
26 .  BACKGROUND
27 The complaint is not a model of clarity. Wtheless, the Court reads the complaint’s
28 || allegations as generally relating to Citibank’s dexi to deny plaintiff access to the funds in his
Dockets.Justia.com


http://dockets.justia.com/docket/california/candce/4:2014cv03219/279115/
http://docs.justia.com/cases/federal/district-courts/california/candce/4:2014cv03219/279115/36/
http://dockets.justia.com/

United States District Court
Northern District of Califorra

© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R R Rp R
0o N o N WN P O O 0o N o oD N PR oo

deposit account starting in August 2013.

Citibank claims it did so first as a réssaf suspected fraud or illegal activitand later
pursuant to court orders in a case that resift@edb2 million default judgment entered against
Muho in the Southern District of New York. (Mot. at?1Jhe complaint in the New York action

described Muho as “a disgruntled former busghassociate and direct who “illegallly]

transfer[red] . . . over $2,000,000 from the Funds’ bank account for his own benefit.” (RJIN, &

at 1.}

By contrast, the complaint alleges Citibanletited Plaintiff access to his own deposits,
left Plaintiff moneyless, stole &htiff's funds, sent Plaintiff ciising ways to close his account,
humiliated Plaintiff's person andsitrade, repeatedly, . . . |€ftaintiff stranded and in physical
danger[,] . . . breached its agreement withriif&i robbed Plaintiffs possessions, including his
opportunities, and ended Plaintifjgirsuit of the dirtiesplayers in finance: Citco, FAM, and JP

Morgan, and ended or seusly bruised Plaintiffdic] stellar career and trade.” (Complaint  11.)

! This argument was presented in defengasiefing but not supported by any sworn
declaration or other direct evidence.

2 pursuant to defendant’s reguiéor judicial notice (DktNo. 10 (“RJIN")), and noting the
non-opposition thereto, the Court takes judiaiaiice of the submitted documents, but not
necessarily the truth of the matters asserted theBaefederal Rule of Bdence 201(b)(2);
Reyn’s Pasta Bella, LLC v. Visa USA, 42 F.3d 741, 746 n.6 (9th Cir. 2006) (granting
requests for judicial notice of filgs in other litigation) Each document is either a docket sheet,
court order, or other filing from one of the folllng actions: (i) SoutherDistrict of New York
actionSoundview Elite Ltd., et al. Gerti Muho, et aJ.Case No. 1:13-cv-06895 (RJIN, Exs. A-E)
(i) Southern Distret of Florida actiorGerti Muho v. Alphonse Fletcher Jr., et,dlase No. 1:14-
cv-20568 (RJIN, Exs. F-G); and (iii) NortimeDistrict of California actioih.everaged Hawk, Inc. v.
Global Hawk, Ltd. et al.Case No. 13-cv-3469 (RJN, Exs. H-J).

% Defendant argued these documents estaMuho stole the money in question and
therefore bar the present suit untter doctrine of res judicata’he Court notes that collateral
estoppel, and not res judicatamere applicable to the presaircumstances, where defendant
seeks to have the Court adopt the determinati@ifactual issue (in ih case, the underlying
allegation that Muho misappropridteertain funds) decided in aférent case. However, given
the lack of briefing on this issu—including as to the relevant doctrine’s applicability in the
context of a default judgment—all as the absence of specifiacing of the funds purportedly
stolen by Muho and the deposits he made @itlbank, the Court declines to apply either
doctrine at this time.

* The specific factual allegatis in the complaint—but nds legal conclusions—are
generally taken as true for purposes of rulingdrule 12(b)(6) motion to dismiss, but need not
be credited to the extent they are cadicted by judicially noticed factsSee Mullis v. U.S.
Bankr. Court for Dist. of Nevad®28 F.2d 1385, 1388 (9th Cir. 1987).
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By way of background, Muho opened a depasitount with Citibank in 2009 at its
Berkeley, California branch.ld. 1 12.) Plaintiff used his @bank account without incident until
August 2013, when the bank terminated plaintiff's accelss.q{ 11-12.)

Muho, who previously attended law school at Boalt, is regis@seah investment advisor
with the Securities and Exchange Commissi@@omplaint 1 5, 12.) In August 2012, he began
managing a group of unidentified investment fumith about $300 million in private assets undg
management.ld. 1 5-6.) A few months later, haalaed that the funds’ former managers,
Fletcher Asset Management, Inc. (“FAMN@&Citco Group, Ltd. (“Citco”) “may have taken
hundreds of millions of dollars in assets from Plaintiff's investment fundd.”f(6.) Muho
instituted an internal revietat “delivered overwhelming evidence of the wrongful taking by
FAM and Citco of millions of assetsif] from” the funds. Id. 1 8.) In July 2013, he filed a
lawsuit against FAM and Citco in this €iict seeking $200 million in damagesd. (] 9.7

Around August 19, 2013, Citibank refused for thstftime to allow plaintiff to access his
account, which held approximately $40,00al. [ 13-14.) Citibank’s customer service
department informed plaintiff the bank would tane blocking his accounintil he contacted a
purported bank employee, Ivona Sinovitd. ([ 15-16.) He eventualhgached her at the numbe
provided. [d. § 22.) She told him that she did not knibv specific issue with his account and
that she would have the “back office” contact hirtd.)( Muho never heard from the “back office’
and his future calls to Sinovic went unanswerdd. [ 23.) He subsequently visited a Miami
branch where he was initially told he coulose his account andthvdraw his funds. I¢l. 1 24.)
Before he was permitted to do so, however, he was informed that “very important people, ve
high up at Citibank” had placed a hold on his accouiut. {[{] 25-26.)

On September 3, 2013, plaintiff emailed Citibaokliquely addressingis lawsuit against
FAM and Citco, “rumors” started by FAM and Citcatlplaintiff had stolen from his investment

funds, and his need to access the funds in leisuat in order to a pagy court filing fee. Id. 11

® Although not otherwise specified in thenmplaint, that lawsuit was apparentlgveraged
Hawk, Inc. v. Global Hawk, Ltd. et alCase No. 13-cv-3469, which was dismissed without
prejudice on Novembe&6, 2013. (RJN, Exs. I-J.)
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27-29.) Plaintiff visited his home branch inrBeley the next day and was thrown oud. § 30.)
On September 10, 2013, plaintiff learned that Citkbhad reversed certain recent payments he
had made from his Citibank account, basing tle@eron the “outrageous lie” that the payments
had been made with “fake checksId.(f 32-33.) Plaintiff paid more than a dozen visits to
various branches; each time, he wasdtvn out like a common criminal.”ld. 1 34.)

On September 27, 2013, FAM and Citco sued pfaend a related entity in the Southern
District of New York, alleging héad stolen approximately $2 million from the investment funds
he had purportedly managedd.(f 35; RJIN, Ex. A.) On Qaber 16, 2013, that court issued a
temporary restraining order, enjoining Citibank from permitting withdrawals by Muho. (RJN,
C at 3.) On October 25, 2013, theidassued an order of attachmelirected at any of Muho’s
Citibank accounts (among other sources) to sabereum at issue. (RJIN, Ex. D.) A default
judgment was ultimately entered against himnfmre than $2 million on April 4, 2014. (RJN,
Ex. B.)

Plaintiff now seeks hundreds of millions oflidos in compensatory and punitive damages

from Citibank, alleging Citibank’s refusal tonpeit him to withdraw $40,000 from his account

prevented him from successfully prosesgtFAM and Citco. (Complaint {1 14, 56.)

II. DISCUSSION

A. Legal Framework

A motion to dismiss under Federal Rule@¥il Procedure 12(b)(6) tests the legal
sufficiency of the claims alleged in the complailiéto v. Glock, InG.349 F.3d 1191, 1199-1200
(9th Cir. 2003). All allegations ahaterial fact are taken as trudohnson v. Lucent Techs., Inc.
653 F.3d 1000, 1010 (9th Cir. 2011). To withstand a motion to dismiss, “a complaint must
contain sufficient factual matter, apted as true, to ‘state a clatmrelief that is plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007)).

Pursuant to Rule 12(b)(6), a complaint maydimmissed against a defendant for failure tg
state a claim upon which relief may be granted against that defendant. Dismissal may be ba

either “the lack of a cognizable legal theorytloe absence of sufficiefacts alleged under a
4
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cognizable legal theory.Balistreri v. Pacifica Police Dep/t9901 F.2d 696, 699 (9th Cir. 1988)

(citing Robertson v. Dean Witter Reynolds, ]9 F.2d 530, 533-34 (9th Cir. 1984)). For

purposes of evaluating a motion to dismiss, thatc‘must presume all fagal allegations of the

complaint to be true and draall reasonable inferencesfawvor of the nonmoving party.Usher

v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987). Any existing ambiguities must be

resolved in favor of the pleading®Valling v. Beverly Enters476 F.2d 393, 396 (9th Cir. 1973).
However, mere conclusions couched as fdaliegations are naufficient to state a

cause of actionPapasan v. Allain478 U.S. 265, 286 (1986&e¢e also McGlinchy v. Shell Chem.

Co, 845 F.2d 802, 810 (9th Cir. 1988). The complaint must plead “enough facts to state a claim

[for] relief that is plausible on its face Twombly 550 U.S. at 570. A claim is plausible on its
face “when the plaintiff pleads factual conterdtthllows the court to draw the reasonable
inference that the defendantiable for the misconduct allegedIgbal, 556 U.S. at 678. Thus,
“for a complaint to survive a motion to disssj the non-conclusoryd€tual content,” and
reasonable inferences from that content, rbagtlausibly suggestivef a claim entitling the
plaintiff to relief.” Moss v. U.S. Secret Serg72 F.3d 962, 969 (9th Cir. 2009).

B. Analysis

i.  Count I: Breach of Contract

Under Count I, plaintiff alleges breach of cawt by Citibank, stating that Citibank agree
to: hold his money, keep it safe for him, and make it available to him around the clock; let hin
close his account at any time and for any reaseep him informed; act in good faith; and not ac|
illegally. (Complaint 1 37-40.) Plaintifflleges Citibank breached this “agreemerdt” &t Y 41-
43), however plaintiff fails to identify speaifilly in the complainany details surrounding the
nature of the purported agreement, sashwhether it wagritten or oral.

In opposing the motion, Citibank submitted a copy of Muho’s August 7, 2009 account
signature card, attached to a sworn declardtjoDean Keenan, the Citibank manager at Muho’s
home branch and an employee there for thegigbt years. (Declaration of Dean Keenan in
Support of Defendant’s Motion @ismiss [‘Keenan Dec.” (Dkt. No. 11)] at § 2; Keenan Dec.,
Ex. A.) The card appears to béénho’s signature and st that “[b]y signing below, | . . . agree

S
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to be bound by any agreement governing any account opened in the title indicated on this cg
(Keenan Dec., Ex. A.) The amant title is “Gerti Muho.” [d.) Keenan states that Muho’s
accounts were governed by a written accounteageat entitled “Client Manual, Consumer
Accounts,” effective February 150@9, and that the bank’s standardctice has been to provide
a copy of the agreement (presumably to the @aatcholder) when a new account is established.
(Keenan Dec., 1 3.) The referenced agreemeansribat the bank may reskel withdrawal requests
if it suspects “fraud, irregatity, or illegality.” (Keenan Dec., Ex. B at 33.)

In his opposition brief, plaintiff argues thdeeant agreement—and the subject of his
complaint—is an implied one, not the written contract submitted by Citibank. Plaintiff does n
dispute that it is his signature on the signatamel submitted by Citibank. He also does not
dispute that he received a copiythe written agreement submitted when he opened his accoun
However, he argues that he never referreglgitten contract in the complaint, only an
“agreement,” and that the agreement he refdoedas implied, not written. He also argues the
written contract is not valid loause it is unsigned and voidwaidable under California law.
Additionally, as noted by defendamhany of the statutory provisiopgintiff cites in support of
his breach of contract claim halieen repealed. Cal. Fin. Cogle 952-954. He also cited a codeg
section that might apply to Citibank’s conduct ptimits receipt of a releant order from the New
York action, but would not apply aftéhat date. Cal. Fin. Code § 1450.

The elements for breach of an express otigdzontract are: “(1) the existence of the
contract; (2) performance by the plaintiffexcuse for nonperformance; (3) breach by the
defendant; and (4) damage®fergman v. Bank of ApnCase No. 13-cv-00741 JCS, 2013 WL
5863057, at *15 (N.D. Cal. Oct. 23, 2013) (quotiigst Commercial Mortg. Co. v. Ree@9 Cal.
App. 4th 731, 745 (2001)). If plaintiff seeks téegle an implied contract, the complaint must
contain sufficient factual allegatis to support these elements, uathg the existence of such an
agreementSee id(“Facts alleging a breach, like all essahelements of a breach of contract
cause of action, must be pleadeith specificity.””) (quotingLevy v. State Farm Mut. Auto Ins.
Co, 150 Cal. App. 4th 1, 5 (2007)). The present compfails to do so. Therefore, as to Count

[, the motion iISGRANTED WITH LEAVE TO AMEND.
6
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As noted by defendant, the Court may take notice of a written agreement upon which
plaintiff's claims are based under the doctrine gbiporation. To the exte plaintiff argues in
an amended complaint the existence of an imgleedract and deliberately omits reference to thg
signature card or written agreement, that maeréhe spectre” that his failure to do so is “a
means of avoiding Rule 12(b)(6) dismissaBirdsong v. AT&T Corp.Case No. C12-6175 TEH,
2013 WL 1120783, at *2 (N.D. Cal. Mar. 18, 20138)oreover, “an action based on an implied-
in-fact or quasi-contract cannog lwhere there exists between fagties a valid express contract
covering the same subject matteLance Camper Mfg. Corp. v. Republic Indem.,@d.Cal.
App. 4th 194, 203 (1996). In such a case, a pfaimtist, with sufficient specificity to state a
valid claim, “allege that the exme contract is void or was resded in order to proceed with its
guasi-contract claim.’See id

ii.  Count Il: Conversion

Plaintiff's second cause of action is for convens “The elements of a conversion are thq

plaintiff's ownership oright to possession of the propertytla time of the conversion; the

defendant’s conversion by a wrongful act or disposiof property rights; and damages. It is nof

necessary that there be a manual taking of the gygmes only necessary to show an assumptign

of control or ownership over theqperty, or that the alleged comex has applied the property to
his own use.”Spates v. Dameron Hosp. Assiil4 Cal. App. 4th 208, 221 (2003) (internal
guotations omitted). To establish conversion,dfaee, a plaintiff must allege a right to
possession of the property in questai the time of the conversion.

The Court has taken judicial notice of %@ million default judgment against Muho and
related restraining order and order of attachin@rgeting Muho'’s Cibank accounts. These
judicially noticed documents demonstrate thateo@itibank was obligated to comply with those
orders, Muho did not have a right to posgessfunds in his Citibank account, which the
complaint alleges totaled approximately $40,000nil@rly, as a matter of law, Citibank did not
undertake a “wrongful act” in coplying with a court orderThe Court takes no position on
whether any claim exists as to Citibank’s condgurair to its compliance with the referenced

orders.

D
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Thus, the complaint, at least with respedhi® defendant’'s compliance with a court order
fails to state a claim for conveosi. To the extent anything else remains of this claim, the motig
iS GRANTED WITH LEAVE TO AMEND.

lii.  Count lll: Trespass to Chattels

Plaintiff's third cause of aain alleges trespass to chattels. “Trespass to chattels ‘lies
where an intentional interference with thespession of personal property has proximately
cause[d] injury.” eBay, Inc. v. Bidder's Edge, Ind.00 F. Supp. 2d 1058, 1069 (N.D. Cal. 2000
(quotingThrifty-Tel v. Bezenek6 Cal. App. 4th 1559 (1996)). Bbow trespass to chattels, a
plaintiff must allege ownerspiof the property in questiorSeelntel Corp. v. Hamidi30 Cal. 4th
1342, 1350 (2003). The complaint alleges that Gikidavithheld from Plantiff his own money”
and that he “absolutely owned the money he diggad in his Citibank account.” (Complaint 1
41, 47))

Defendant argues this claim must fail becams@ey is not a chattel, citing in support of
this proposition a case from thewghern District of New York.See Chevron Corp. v. Donziger
871 F. Supp. 2d 229, 259 (S.D.N.Y. 2012) (“Monefuiggible and not properly characterized as
‘chattel.”™) (citing Black’s Law Dictionary 229 (7th ed.199@efining “chattel”)). However, a
later case in that district re&hevronas acknowledging “that a claim based on interference wit
funds could lie where the funds ‘can be described, identified, or segregated in the manner th
specific chattel can be and when [they are] subject to an obligation to be retudednelis v.
Corzing Case No. 11-cv-7866, 2014 WL 1695186213 (S.D.N.Y. Apr. 16, 2014) (quoting
Chevron Corp.871 F. Supp. 2d 259 n.172) (alteration in original).

As with his conversion claim, gintiff fails to state a claim farespass to chattels against
Citibank for its actions taken inréict compliance with the relevamtders in the New York action.
With respect to the question of whether money pastitute a chattel, ¢hCourt need not reach
the issue. As shown, neither party has pravidhe Court with suffi@nt binding authority to
resolve the issue as a ttes of law. Thus, as with the comgen claim, to the extent anything

else remains of this claim, the motior@®ANTED WITH LEAVE TO AMEND.
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iv.  Count IV: Interference with Economic Relations
Plaintiff's fourth claim is for “interference ith economic relations.”The Court reads this
claim as referring to the tort of intentionatérference with prospective economic relatioSse
Della Penna v. Toyota Motor Sales, U.S.A., laé. Cal. 4th 376, 381 (1995) (“[W]e use the
phrase ‘interference with economic relations’ tiereo the tort genellg known as ‘intentional
interference with prospéee contractual or ecomaic relations’ and to @tinguish it from the

m

cognate form, ‘intentional interference with c@ut.””). Defendant argues the complaint has
failed to allege facts supporting the elemenésdbf: “(1) an economic relationship between the
plaintiff and some third party, with the probabildaffuture economic benefit to the plaintiff; (2)
the defendant’s knowledge of the relationship;ii8ntional acts on the part of the defendant
designed to disrupt the relationgh{4) actual disruption of ¢hrelationship; and (5) economic
harm to the plaintiff proximately caed by the acts of the defendant.éust v. Longo43 Cal. 3d
64, 71 n.6 (1987).

The Court agrees. The complaint doesproperly allege dticient knowledge by
Citibank of Muho’s purported economic relationshigph any third parties that would have been
impacted by Citibank’s conduct. Plaintiff's eiin@ Citibank—the text of which is directly
incorporated in the complaint—would not hagu Citibank on sufficient notice of a relevant
relationship between pldiff and a third party.

Despite the plain language thie complaint, Muho argues liris opposition that the claim
actually is for “interference with contract.” Even if so, the complaint would fail as it does not
identify the specific contract of whiakefendant knew and intended to disrupeePac. Gas &
Elec. Co. v. Bear Stearns & C&0 Cal. 3d 1118, 1126 (1990)

To the extent this claim is premised on ptdf's alleged relationships with the U.S.
Department of Education, BMW Finance, Amgan Express, and Paypal based on Citibank’s
“outrageous lie” that plaintifivas passing “fake checks,” theith sounds in fraud and there
plaintiff must satisfy thdeightened pleading requirements ofdr@(b). Where a plaintiff alleges
“a unified course of fraudulent conduct and rel[iesiirely on that coursef conduct as the basis

of a claim[,] ... the claim is said to be ‘groundedraud’ or to ‘sound irfraud,” and the pleading

9
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of that claim as a whole must satisfy the pattaty requirement of [Ederal Rule of Civil
Procedure] 9(b)."Vess v. Ciba-Geigy Corp. US&17 F.3d 1097, 1103-06 (9th Cir. 2003)
(holding “the circumstances constituting the gdld fraud [must] be specific enough to give

defendants notice of the particular misconduct [ati¢ge that they can kend against the charge

and not just deny that they have done anythirongt (internal quotations and citations omitted));

see alsd~ed. R. Civ. P. 9(b) (“In algng fraud or mistake, a party stustate with particularity the
circumstances constituting fraud or mistake. litéa intent, knowledge,ral other conditions of a
person’s mind may be alleged generallyChioper v. Pickeftl37 F.3d 616, 627 (9th Cir. 1997)
(To be alleged with particularity under Rule 9(&@)laintiff must allegéthe ‘who, what, when,
where, and how™ of thelkeged fraudulent conduct.).

The motion as to Count IV is therefdBRANTED WITH LEAVE TO AMEND.

v.  Count V: Intentional Inflicti on of Emotional Distress

In his fifth count, Muho alleges intentionafliotion of emotional distress by Citibank.
The elements for the claim are “(1) outrage conduct by the defendant; (2) the defendant’s
intention of causing or reckless disregard of the probability of causing emotional distress; (3)
plaintiff's suffering severe or extreme emotibdastress; and (4) actband proximate causation
of the emotional distress by thefeledant’s outrageous conductletcher v. W. Nat'l Life Ins.
Co,, 10 Cal. App. 3d 376, 394 (Cal. Ct. App. 1970).e Tourt finds that Citibank’s conduct as
alleged, in light of the judiciallyoticed default judgment andaed orders, was not outrageous.
The Court also finds that plaintiff failed to put fodpecific factual allegains establishing that he
personally suffered severe or extreme emotionaladistas a result of &nk’s conduct. Thus,
as to Count V, the motion is al&SRANTED WITH LEAVE TO AMEND.

C. Leaveto Amend

Leave to amend is liberally granteBoman v. Davis371 U.S. 178, 182 (1962 hodos v.
West Pub. C9292 F.3d 992, 1003 (9th Cir. 2002). Oneeption to this general rule of
permissiveness, however, is where amendment would be fatlman 371 U.S. at 182Smith v.
Pac. Props. & Dev. Corp358 F.3d 1097, 1101 (9th Cir. 2004).

In light of this liberal standdr the Court grants plaintiff leave to amend his claims that 3
10
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dismissed herein. The Court notes that it ghlyi skeptical of plaintiff's ability to prove
successfully any claim to the extent that piemised upon Citibank’s compliance with relevant
orders in the New York action. Citibank’s complt& with those court orders is not likely to
result in liability in connection wh any of plaintiff's claims.

Plaintiff shall file a First Amended Complaint (“FAC”) by no later th&bruary 2, 2015
The FAC must comport with the guidelines set fantkthis Order. Plaintiff must take care to
satisfy the requirements of Rule 8 and providehtort and plairstatementf [each] claim
showing that the pleader is entitled to reliekéd. R. Civ. P. 8 (emphasis added). Further,
plaintiff is reminded to review Biobligations under Federal RuleG@ilil Procedure 11(b). If an
FAC is not timely filed, the complaint will be deemed dismissed with prejudice.
[l CONCLUSION

For the foregoing reasons, Citibank’s Motion to DismiSSRaNTED WITH LEAVE TO
AMEND.

This Order terminates Docket No. 9.

| T 1S SO ORDERED.

Dated: January 7, 2015

YVONNE GozALEZLT{zOGERS 8

NITED STATES DISTRICT COURT JUDGE
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