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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MICHAEL GAREDAKIS, et al.,
Plaintiffs,

Case No.14-cv-04799-PJH (DMR)

V. AMENDED ORDER RE: JOINT
DISCOVERY LETTER

BRENTWOOD UNION SCHOOL
DISTRICT, et al., Re: Dkt. No. 56

Defendants.

The parties have filed a jointstiovery letter. [Docket No. 56.The parties agree that this
case requires a protective ordas, litigation may potentially reveal sensitive information. They
also agree to adopt the cosriModel Protective Order (“MPQO")n large part. However, they
propose competing modifications to the MPQO’s nigifhn of “Confidential Information or Items”
in Section 2.2. The court finds that this mattexppropriate for resolutn without oral argument
pursuant to Civil Local Rule 7-1(b).

l. BACKGROUND

Six special education students and their famified this lawsuit. The students were all
assigned to the classroom of Defendant Dina éfola special education teacher at Loma Vista
and Krey Elementary Schools in Brentwood, Qathfa. In the Second Amended Complaint
[“SAC”, Docket No. 35], Pdintiffs allege that Holder suigted her students (who then ranged
from ages three to six) to verbal, psychologieal] physical abuse ovepariod of approximately
four years, from the 2008-2009 to the 2@(PE3 school years. SAC at { 28-29.

The other individually-named Defendants arerent and former BUSD administrators.

! The MPO is available online http://www.cand.uscourts.gov/model-protective-orders
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Id. at 111 16-22. The SAC alleges that atyems 2008, these Defendants had knowledge that
students in Holder’s classroom mgebeing subjected to abuse or neglect; had an obligation to
protect the students but did rdu so; failed to adequately train their employees; failed to
adequately supervise the speedlcation program; failed to rewve Holder from the classroom;
and failed to take any measures ispg@nse to reports of abuse by Holdkt. at 1 30-37.

I DISCOVERY DISPUTE

Section 2.2 of the MPO defines infornmatithat is considered confidential:

2.2 “CONFIDENTIAL” Information or Items: information
(regardless of how it igenerated, stored or mé&ined) or tangible
things that qualify for proteion under Federal Rule of Civil
Procedure 26(c).

Federal Rule of Civil Procedure 26(c), imrtuauthorizes a court to protect a party from

“annoyance, embarrassment, oppression, or undue burden or expense” upon a showing of good

cause. Fed. R. Civ. P. 26(c)(1).

On top of this standard definition, therpi@s agree that therotective order should
incorporate stipulations and protiwe orders from previous lawgs involving the same events.
However, Plaintiffs’ proposal does not cover matdnain the previous lawsuits that has become

part of the public domain. The padieompeting proposals are as follows:

Plaintiffs’ Proposed Language Defendants’ Proposed Language

This Stipulation and Protective Order This Stipulation and Protective Order
incorporates the Stipulations and Protective incorporates the Stipulations and Protective
Orders previously entered into in tReelan | Orders previously entered into in tRaelan
v. Brentwood Union School District, Case No.| v. Brentwood Union School District, Case

C 12-00465 (LB) an@uerrero, et al. v No. C 12-00465 (LB) anGuerrero, et al. v
Brentwood Union School District litigation Brentwood Union School District litigation
(C-13-03873-LB) which remain in full force | (C-13-03873-LB) which remain in full force
and effecexcept to the extent that and effect.

information has become part of the public
domain pursuant to Section 3 below.
[emphasis added]

The parties also propose thaesjiic categories of documerite deemed confidential, but

disagree as to which categories:
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Plaintiffs’ Proposed Language

Defendants’ Proposed Language

In addition, the parties agree that the
following information or items are deemed
“CONFIDENTIAL” and as such shall not be
disclosed to any individuals not listed in
paragraph 7.2 of this Stipulation and Order

(a) All documents anthformation derived
there from [and] deemed CONFIDENTIAL i
the Phelan v. Brentwood Union School

District andGuerrero v. Brentwood Union
School District litigation;

(b) Medical and psychological records and
information derived from [or] pertaining [to]
any Party.

In addition, the parties agree that the

following information or items are deemed
“CONFIDENTIAL” and as such shall not be
disclosed to any individuals not listed in

paragraph 7.2 of this Stipulation and Order:

(a) All documents anthformation derived

nthere from [and] deemed CONFIDENTIAL
in thePhelan v. Brentwood Union School
District andGuerrero v. Brentwood Union
School District litigation;

154

(b) The depositions of the parties in this case,

including the deposition transcripts in written

and/or video tape form and any exhibits
thereto;

(c) The depositions of withesses in this case
including the deposition transcripts in written

and/or video tape form and any exhibits
thereto;

(d) Documents and information derived fro
and/or pertaining to the Minor Plaintiffs
including but not limited their medical and
psychological treatment and evaluation
records, their academic and special educa
records and consultant/expert assessment

(e) Documents and information derived fro
and/or pertaining to the adult Plaintiffs
including but not limited their medical and
psychological treatment and evaluation
records and consultant/expert assessment

(f) Documents and information derived from

and/or pertaining to the defendants and/or
other current or former Brentwood Union
district employees including but not limited
to their personnel and training records,
evaluations, compensation, benefits, payrag
records, and record of discipline;

(9) All discovery served and responses
thereto in this action.

[I. LEGAL STANDARDS

Federal Rule of Civil Procedure 26 providkat a party may obtain discovery “regarding

any nonprivileged matter that is relevant ty party’s claim or defense.” Fed. R. Civ. P.

3
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26(b)(1). “Relevant information need not beraskible at the trial ithe discovery appears
reasonably calculated to leadth® discovery of admissible evidence.” Fed. R. Civ. P. 26(b)(1)

“The court may, for good cause, issue an order to protect a party or person from
annoyance, embarrassment, oppression, or unduerboiréxpense,” including by (1) prohibiting
disclosure or discovery; (2pnditioning disclosure or disgery on specified terms; (3)
preventing inquiry into certain matters; or (4) limiting the scope of disclosure or discovery to
certain matters. Fed. R. Civ. P. 26(c)(1). “Good cause to exist,dlparty seeking protection
bears the burden of showing specific prejudicbarm will result if no protective order is
granted.” Phillipsv. GMC, 307 F.3d 1206, 1210-1211 (9th Cir. 2002Rule 26(c) confers broad
discretion on the trial court ecide when a protecgwvorder is appropriate and what degree of
protection is required.’Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36 (19843ee also Phillips
ex rel. Estates of Byrd v. GM Corp., 307 F.3d 1206, 1211 (9th Cir. 2002) (“The law . . . gives
district courts broad latitude tgrant protective ordet® prevent disclosuref materials for many
types of information[.]”).

Federal common law clearly recognizes thetraftthe public “to inspect and copy public
records and documents, including gidl records and documentsiNixon v. War ner
Communications, 435 U.S. 589, 597 (1978). “It is well-estghkd that the fruits of pretrial
discovery are, in the absenaka court order to the caaty, presumptively public."San Jose
Mercury News, Inc. v. U.S Dist. Court, 187 F.3d 1096, 1103 (9th Cir. 1999). The common law
right creates a “strong presumption in favor of acceb$.”"However, this presumption “can be
overcome by sufficiently important countervailimgerests,” i.e., ifgood cause” is shown
pursuant to Federal Rule Givil Procedure 26(c)ld. “A party asserting good cause bears the
burden, for each particular document it seeks taeptpof showing that ggific prejudice or harm
will result if no protective order is grantedFoltz v. Sate Farm Mut. Auto. Ins. Co., 331 F.3d
1122, 1130 (9th Cir. 2003). “[B]road allegationshafm, unsubstantiated by specific examples
articulated reasoning, do not s&jithe Rule 26(c) test.Td. (citations omitted). “If a court finds
particularized harm will result from disclosureioformation to the public, then it balances the

public and private interests to decideettrer a protective order is necessariliillips, 307 F.3d
4
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at 1211. “In balancing private andlgic interests, courts have loak& the following factors: (1)
whether disclosure will violate any privacy intst® (2) whether the information being sought is
for a legitimate purpose or for an improper purp@3ewhether disclosure of the information will
cause a party embarrassment; (4) whether cemtiaity is being sught over information
important to public health and safety; (5) wietthe sharing of information among litigants will
promote fairness and efficiency; (6) whether a paetyefiting from the ordesf confidentiality is
a public entity or official; and7) whether the casavolves issues impontd to the public.”
Riverav. NIBCO, Inc., 384 F.3d 822, 827 n. 6 (9th Cir. 2004) (citPigllips, 307 F.3d at 1211-
12).

V. DISCUSSION

A. Documents in the Public Domain

One aspect of Defendants’ Section 2.@gmsal is that any information designated
confidential in the prior lawsuits must be deemedfidential in this lawsuit, even if it has since
entered the public domain. In contrast, Plaintgf®posal would incorporatthe stipulations and
protective orders from the previolisgations “except to the exte¢ that information has become
part of the public domain pursuant to Section 3 [of the MPO].”

Section 3 of the MPO defines the scopéhef MPO'’s protections, which “cover not only
Protected Material . . . but also (1) any infotima copied or extracted from Protected Material,
(2) all copies, excerpts, summaries, or compitetiof Protected Matexi; and (3) any testimony,
conversations, or presentations bytieéa or their Counsel that migreéveal Protected Material.”
Section 3 also notes that certain information is explicittycovered by the MPO, including
information that is already ithe public domain: “[T]he protecns conferred by this Stipulation
and Order do not cover the following informatida) any information that is in the public domain
at the time of disclosure to a Receiving Party or becomes part of the public domain after its
disclosure to a Receiving Party as a result ofipatbn not involving a vid@tion of this Order,
including becoming part of the plibrecord through trial or otmevise; and (b) any information
known to the Receiving Party prior to the disclesar obtained by the Receiving Party after the

disclosure from a source who obtained thermifation lawfully andunder no obligation of
5
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confidentiality to the Designating Party.”

Defendants’ insistence on essentially renlag information in the public domain as
confidential stems from their belithat protected information ithe previous lawsuits was made
public, but * not ... in accordancetwithe terms of [the governingfotective order[s].” Letter at
7. Defendants make this conclusory statement but offer no details about the allegedly impr
dissemination. Indeed, Plaintiffssert that they have never disgd confidential information or
violated any protective order. To the exttrat materials are in the public domain, they are
already accessible to the public. No interafitbe served by ghibiting the public from
accessing those materials in this lawsuit.

Accordingly, Defendants have not shown geadse for preventing the disclosure of
information already irthe public domain.

B. Additional Categories of Confidential Documents

Plaintiffs and Defendants agree two categories of informatiorkirst, they concur that
medical and psychological records and infaiorg derived from or p#aining to any party,
should be automatically deemeanfidential. Second, they agr that the minor Plaintiffs’
academic and special education recolasiil be designated as confidenti§ke Docket No. 61.

Turning to the areas of disagreement, Ddnts’ proposed Section 2.2 would expand th
categories of information automatically deencedfidential to includ€1) any depositions of
parties and witnesses in thisea (2) information “derived &m or pertaining to” the Minor
Plaintiffs andthe Adult Plaintiffs, including their nigcal and psychological treatment and
evaluation records, their academic and spe&dakation records and consultant/expert
assessments; (3) information “derived fronpertaining to” Defendantsnd/or any other BUSD
employees, including their personnel and traimgwprds, evaluations, compensation, benefits,
payroll records, and records of discipline”; anjight discovery requests and responses in this
case.

As a general matter, each of these categasienpermissibly broad. Categories (1) and
(4) would automatically deem all discovery todmnfidential, regardless of whether it includes

any confidential or sensitive information. Gzaees (2) and (3) would deem confidential any
6
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information “derived from or pertaining to” all Phiffs and Defendants; rediderally, this could
cover all relevant information in this case. f@edants offer little specific justification for these
sweeping designations.

Plaintiffs acknowledge that confidentiaformation undoubtedly exists within the
categories of material that Defendants wispresumptively protect from public disclosdre.
However, Plaintiffs argue th#te blanket designation of emicategories of information is
unnecessary because the MPO provides a suitabdeted designation procedure. The court
agrees with Plaintiffs. Nothing preventparty from designating specific information as
confidential under the MPO. The measuresnited under the MPO and the Local Civil Rules
provide sufficient protection against the disclosofréruly sensitive information, while protecting
against over-designation, which could impegmgy’s discovery efforts, and could also
improperly block information from public purview.

Defendants also argue that good cause existtsfproposal because the allegations in th
lawsuit suggest that BUSD permel were complicit in or respabke for the alleged abuse of
disabled children. “[A]ny public associationth the Plaintiffs’ allegations would cause
significant reputational damagextending beyond mere embarrassm& Defendants, District
employees, and other third-party vasses.” Letter at 5, 7. Thistlee type of “broad allegation(]
of harm, unsubstantiated by specific examplesrticulated reasoning” that does not satisfy a
party’s burden of showing good causeoltz, 331 F.3d at 1130. Defendants’ concern that any
BUSD personnel identified during discovery woblkl damaged by the association with this case
is speculative. Even if this anticipated harnreveufficiently particuladed, the balance of public
and private interests weightfavor of denying the expansivegpections sought by Defendants.
BUSD is a public entity and ¢hindividually-named Defendandse public administrators; other
BUSD personnel who may be iddied during discovery would also be public employees. The

lawsuit involves allegabins of child abuse in a public scha@wid the sufficiency of the school

%2 For example, “Plaintiffs agree that sometjmors of [some] documents and information should
be confidential (e.g., Social Setty numbers, medical informatn, benefit applications, etc.).”
Letter at 3.
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district’s response. These iss@#s important to the public. Dissure of information pertaining
to Defendants or other BUSD violates no identifeeiyacy interests otheéhan those individuals’
interest in not being embarrassed by associatitina controversial subgt matter. Under these
circumstances, the court concludes thadebdants have not demonstrated good cause for
Defendants’ proposed blanket designation oégaties of informatiomas confidential.
V. CONCLUSION

The MPO offers a streamlined processdesignating confidential information, for
challenging that designation, and for the courhtervene when the parties cannot resolve their
disputes. Defendants have not demonstrated gaose for extending the MPO to presumptively
cover broad categories of information that cosiveep in information, whether it is actually

confidential or not. Accordingly, the partigg’otective order shall include the following as

Section 2.2:
2.2 “CONFIDENTIAL” Information or Items: Information
(regardless of how it igenerated, stored or m&ained) or tangible
things that qualify for proteion under Federal Rule of Civil
Procedure 26(c).
This Stipulation and Protective Order incorporates the Stipulations
and Protective Orders preusly entered into in théhelan v.
Brentwood Union School District, Case No. C 12-00465 (LB) and
Guerrero, et al. v Brentwood Union School District litigation (C-13-
03873-LB) which remain in full forcand effect excefb the extent
that information has become part of the public domain pursuant to
Section 3 below.
In addition, the parties agree thhe following information or items
are deemed “CONFIDENTIAL” and as such shall not be disclosed
to any individuals not listed in pagraph 7.2 of this Stipulation and
Order:

I

I

I

I

I

I




© 00 N o g A~ w N PP

N N N NN N N NN P P P P B PP PR
© N o o~ W N P O © O N O o~ W N B O

(&) All doauments andnformation derived tlere from aml deemed
CONFIDENTIAL in the Phelan v. Brentwood Union School District
andGuerrero v. Brentwood Union School District litigation; and

(b) Medicd and psychlogical recads and inbrmation detved from
or pertainiig to any Pdy; and

(c) Studer Plaintiffs’ academic ad special eucation reords.

IT 1S SO ORDERED.

Dated: April 28, 2015 Z

Donna M.Ryu
United StateMagistrateludge




