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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

EDIN S. CASTELLANOS, Case No0.15-cv-00272-JSW
Plaintiff, ORDER GRANTING, IN PART, AND
DENYING, IN PART, DEFENDANT'S
V. MOTION IN LIMINE ONE AND
INSTRUCTIONS TO PLAINTIFF RE
JEREMY J. MAYA, DR. ELAINE CHIU
Defendant. Re: Dkt. No. 64

Now before the Court is Defendant’s MotionLimine Number One. The Court has
considered the parties’ papers, including tingpedemental submissions filed after the pre-trial
conference, relevant legal authgriand has had the benefit of camjument. For the reasons set
forth in the remainder of this Order, t@eurt GRANTS, IN PART, AND DENIES, IN PART
Defendant’s motion. Because this ruling does not render Defendant’s motion in limine numb
three moot, the Court will resoltkbat motion in a separate order.

Plaintiff seeks compensatory damages in thenfof medical expensescurred to treat the
injuries he claims he suffered as a result ofitkc@ent that gives rise to this lawsuit (“the
incident”). Plaintiff also seekemotional distress damages, #mlparties have agreed that

“Plaintiff is not claiming any mental or emotial injury beyond the normal pain and suffering

arising from his neck injury.” (Docket No. 7Broposed Joint Pretrial Conference Order at 2:17}

18.)
Defendant now moves to preclude Plairftiffm presenting any evidence or argument
relating to damages, including testimony from Agi@&ogan, R.N. Defendant moves to exclude

evidence or argument on damages, based on Flaifdilure to comply with Federal Rule of
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Civil Procedure 26. That rulprovides, in relevant part:

Except as exempted by Rule 26(ajB) or as otherwise stipulated

or ordered by the court, a panyust, without awaiting a discovery
request, provide to the other parties: ... a computation of each
category of damages claimed by thsclosing party--who must also
make available for inspection and copying as under Rule 34 the
documents or other evidentiary material, unless privileged or
protected from disclosure, on wh each computation is based,
including materials bearing on thsature and extent of injuries
suffered].]

Fed. R. Civ. P. 26(a)(1)(A)(iii).

“Rule 37(c)(1) gives teeth” to the requiremeotRule 26, “by forbidding the use at trial
of any information required to be disclosedRuyle 26(a) that is not properly discloseueti by
Molly, Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2001). “The party facing
sanctions bears the burden obying that its failure to disce the required information was
substantially justified or is harmlessR& R Sails, Inc. v. Insurance Co. of Pennsylvania, 673 F.3d
1240, 1246 (9th Cir. 20113ccord Baca v. Sate of California, 13-cv-02968-SBA, 2016 WL
234399, at 3 (N.D. Cal. Jan. 20, 2016) (citifetj by Molly, 295 F.3d at 1107).

As a preliminary matter, Plaintiff argues tl@atuling on this motion in Defendant’s favor
would be tantamount to dismissaid argues that the Court shoafaply the factors set forth in
Wanderer v. Johnston to determine whether exclusion of tleigdence is an appropriate sanction.
910 F.2d 662, 656 (9th Cir. 1990). In a@st to this case, however \iWanderer, the district
court entered a default judgment as a sandbr “flagrant discovery violations” by the
defendantsld. at 653. The Ninth Circugtated that it had “fashiode set for factors for the
district court to applyn considering whether a dismissald#fault is appropriate as a Rule 37
sanction.” Id. at 656. In this case, damages are notem&ht of Plaintiff's ciim. If the Court
precludes Plaintiff fronntroducing evidence of damages, thding would not impact Plaintiff's
ability to show the Defendant is lile. Thus, on the facts of thease, the Courtonicludes that the
Wanderer factors are not the appropriate factors to consi@érUnited States v. North East
Medical Servs., No. 10-cv-01904-CW (JCS), 2014 WIR08627, at *8 (declining to apply
Wanderer test to preclusion of evidence).

Rather, the Court shall consider the followingttas: “the prejudicer surprise to the
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party against whom the evidence is offered; (2)thiéty of that party to cure the prejudice; (3)
the likelihood of disruption of the trial; and (4) bad faith or willfulness involved in not timely
disclosing the evidence.Lanyard Toys, Ltd. v. Novelty, Inc., 375 Fed. Appx. 705, 713 (9th Cir.
2010);accord San Francisco Baykeeper v. West Bay Sanitary District, 791 F. Supp. 2d 719, 733
(N.D. Cal. 2011) (setting forth factors as: “(1) geprise to the party against whom the evidenc
would be offered; (2) the ability ahat party to cure the surprise; (3) the extent to which allowin
the evidence would disrupt the trial; (4) the imtpace of the evidence; and (5) the nondisclosin
party’s explanation for [his] faile to disclose the evidence”).

The Court begins with Plaintiff's explanation fais failure to discloséhis evidence. Rule
26 provides that “[a] party mustake its initial disclosures based on the information then
reasonably available to it. A ggis not excused from makintg disclosures because it has not
fully investigated the case....” Fed. R. Civ. P(@®6L)(E). According to the record, Plaintiff had
several pre-existing conditions, anddtates that he is not attetimg to recover damages relating
to those conditions. Plaintiff argues thatdoelld not properly calculate damages at the time
initial disclosures were due, or before these of discovery, because “could not know or
reasonably determine without the input of a ptige which of [Plaintiff's] head and neck
symptoms following the incident were due te thcident.” (Opp. to MIL no. 1 at 2:11-14.)
Plaintiff states that he was concerned that providing a caloalbadthout that information would
violate his obligations under FedeRalle of Civil Procedure Rule 11.

Plaintiff has documented some of his eféato obtain that information during the
discovery period. I¢. at 2:15-3:17.) Although th€ourt concludes that Ptiff did not act in bad
faith or willfully, the Court findghat Plaintiff was not diligent ggursuing those efforts. In
addition, the Court is not persuadnat Plaintiff could not haveade a good faith effort to
calculate the compensatory damages suffered st of the incident without violating Rule 11.

If Plaintiff later determined that initial calculan was inaccurate, Rule 2&pressly provides that

A party who has made a disclosure under Rule 26 ... must
supplement or correds disclosure ...:

(A) in a timely manner if the partlearns that in some material
respect the disclosure or responsencomplete or incorrect, and if
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the additional or corrective infortion has not otherwise been made

known to the other parties durinipe discovery process or in

writing|[.]
Fed. R. Civ. P. 26(e)(1)(A). The Court finds that the fifth factor weighs against permitting
Plaintiff to present this evidence.

With respect to the first and second fact®igintiff argues that Cfendant has not been
surprised or prejudiced by thdltae to provide a calculation of rdeal expenses. He also argue
that any surprise or prejudice has beenauilaintiff reasons that, with one exception,
Defendant’s expert will opine thabne of the injuries suffered occed as result of the incident
and, therefore, any calculation of damages thaih#ff could have provide was irrelevant. The
Court disagrees with Plaintiff's reasoning. The fact that Defendant’s expert does not believe
other injuries were incurred as a result of tredant does not render Pl#iffis failure to provide
him with a calculation of what damages helaming is harmless and does not negate the
“surprise” factor. As Defendant noted, becaBkentiff had not provided him with a specific
calculation of damages, Defend#wais not had the opportunity neeaningfully challenge that
figure.

Plaintiff also argues that Defendant has documents that set forth all the medical
expenses he incurred, and that, as a result, thedfdd provide a calculatida harmless. In some
instances, that might prove trugee, e.g., Mahahraj v. California Bank & Trust, 288 F.R.D. 458,
463 (E.D. Cal. 2013) (finding failure to proedalculation of damagenot harmless where
defendant had records in its possession and damelgesd to lost wages and benefits). In light
of Plaintiff’'s contention that heould not use those documetdgrovide a calculation of his
damages, this argument is not persuasive. Moreover, Batlaecase supra, the court rejected
that exact argument, reasoningittha party cannot avoid its bypation to provide a damage
calculation merely by producing records osibly containing such information Baca, 2016 WL
234399, at *5-6

Plaintiff also notes that &iproposed expert Ms. Grogarsh@aovided a report that sets

forth the compensatory damages he will seek hendotes that Defendant did depose Ms. Groga

U7

that

AN,




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

as well as his other expert Dr. David F. Smofinat the pretrial conference, Defendant argued

that Dr. Smolins did not provide any valuation ofridages. Plaintiff did not refute that argument|

The Court has reviewed Ms. Grogan’s report treddeposition excerpts submitted by the parties

Ms. Grogan'’s testimony suggests that she didiatgrmine which of the medical expenses at
issue were related solely to the injuries inedras a result of the incident. (Docket No. 107,
Excerpts of Grogan Deposition@&6-18.) The first and secoffactors also weigh against
permitting Plaintiff to present evidence of damages.

With respect to the third famt, the Court could permit additional time to conduct further

discovery and allow Defendantgttopportunity to supplementshexpert report in light of

Plaintiff's recent contentions. However, that won&tessitate a continuance of the trial date and,

thus, would necessarily disruptoceedings in this case.

It is clear that the evidence is importémthis case, and Defendant does not contend
otherwise. Thus, that factondars Plaintiff. However, the renmang factors weigh in favor of
excluding most of the evidence Plaintiff will seek to introduce on the issue of compensatory
damages. Therefore, with the exception of tgeases incurred in connection with treatment at
San Francisco General Hospital, pursuant to Bidleéhe Court finds Plaintiff’s failure to comply

with Rule 26(a)(1)(A)(iii) was neither substantyajlistified nor harmless. Plaintiff is precluded

from offering any evidence or argument on comptmgalamages other than expenses related to

treatment at San Francisco General Hospital on the night of the intident.
As to emotional distress damages, the patigeve agreed that “Plaintiff is not claiming

any mental or emotional injury beyond themat pain and suffering arising from his neck

injury.” (Docket No., Joint Proposed Pretrial Conference Order at 2:17-18.) In addition, at the

pretrial conference, Defendant aggethat Plaintiff could argue for such damages. However, he

argued that Plaintiff should not be permitted tguar for a specific amount. The Court agrees. |

! The parties deposed each of these withedfsasthe deadline to file their motions in

limine passed.
2 Defendant’s expert agreed the treatnasran Francisco General was related to the
injuries in question.
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Plaintiff intends to offer aspecific dolar amounbf emotionaldistress diaages, he ‘presumably
has a basis atha means foarriving atthe amourit’ he seeks.Mahahraj, 288 F.R.D.at 464 (E.D.
Cd. 2013) (quting Sandoval v. Am. Bldg. Maint. Indus., Inc., 267 F.R.D257, 28 (D.Minn.
2007)). Therdore, althogh Plaintiff will not be precluded fom arguinghe should reover
emotional distess damagehe may ot argue a sgcific dollar figure to he jury.

For these reasonghe Court RANTS, IN PART, AND DENIES,IN PART, Defendant’s
motion in limine to preclde argumenbr evidene of damags. The Cour notes thaDeferdant
has objected ¢ Plaintiff’'s witness, DrElaine Chu, who Plainiff states wil testify onthe issue b
damages. (Doket No. 742, Plaintiff's Witness list at 5.) [@fendant obgcts under Ederal Rule
of Evidence 42 and 403.Plaintiff shall provide the Court wih a profferof Dr. Chiu’s testimony
48 hours befoe she is scéduled to tesfy so thatthe Court nay rule on hose objectins.

IT 1S SO ORDERED.

Dated: June & 2016 / .
ooy AT

JEFFREY'S. I/H'ITE/
United States District Judge




