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2
3
4 UNITED STATES DISTRICT COURT
5 NORTHERN DISTRICT OF CALIFORNIA
6
7 EDIN S. CASTELLANOS, Case No0.15-cv-00272-JSW
8 Plaintiff,
9 ORDER RESOLVING LETTER BRIEF
V.
Re: Dkt. No. 88
10 || JEREMY J. MAYA,
11 Defendant.
%‘ = 12
8 % 13 The Court has received the parties’ joint lebgef, in which Plaintiff seeks to depose a
(&S]
= O . . .
By 14 fact witness, Rosario Galvez (“Ms. Galvez”), after the close obdexy. For the reasons set fortlp
O =
@ fg’ 15 || in this Order, the Court denies Plaintiff's requel$tis undisputed that under the scheduling order
= 0
T = . . : ,
0 2 16 || issued by this Court, fact diseery closed on January 26, 2016thé Court construes this as a
T -
82 17 || “discovery” deposition, Plaintiff wald be required to show good sauto take the discovery out
c e
o
= 2 18 || oftime. Fed.R. Civ. P. 16(b)(4).
19 However, depositions also may be used for non-discovery purpbd®eke 32 permits a
20 || party to use a deposition of a wisisefor any purpose, if a court findster alia, the witness “is
21 || more than 100 miles from the place of hearingriaf or is outside the United States, unless it
22 || appears that the witness’s absemas procured by the party offegithe deposition” or finds “on
23 || motion and notice, that exceptional circumstancdeenitadesirable--in the interest of justice and
24 || with due regard to the importamof live testimony in open cowtis permit the deposition to be
25
26 ! The Federal Rules of Civil Proceddienot distinguish between depositions taken for
purpose of discovery and depositions take preserve testimony for triabee, e.g.. Integra
o7 || Lifescienesl, Ltd. v. Merck KGaA, 190 F.R.D. 556, 558 (S.D. Ca999). However, some courts
have made distinctions between these two types of deposieas.g. Mathews v. Denver
Newspaper Agency, LLP, No. 07-cv-02907-WDM-KLM, 2010 WI112819, at *1 (N.D. Cal. Jan.
28 .
15, 2009) (citing cases).
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used.” Fed. R. Civ. P. 32(b)(4)(B), (E).

At issue in the parties’ letter brief is whet Plaintiff should be permitted to depose Ms.
Galvez to obtain testimony about when he beganpergeence neck pain that he claims is a resu
of the incident that gives rige this dispute. Fact discoyeclosed in this case on January 26,
2016. According to Plaintiff, although he identifists. Galvez in his initial disclosures, counsel
did not interview her until early May 2016. Plain@#so states that Ms. Galvez is scheduled to
leave the country on June 20, 2016, and will be othetountry at the time of trial. Plaintiff
claims he was not aware of the significancd/sf Galvez’ testimony until after he received
Defendant’s medical expert report, in April 201Befendant’s expert hagpined that Plaintiff's
medical records show that his neck pain dithegin until approximately three weeks after the
incident, which he opines is too remotectimclude the incident caused the pain.

Although Plaintiff identified Ms. Galvez in higitial disclosures, Diendant did not seek
to depose her because Plaintiff stated that Mk.egZavould “attest to Plaintiffs’ mental/emotional
pain and suffering,” rather than physical pain. tig&eBrief at 8, and Def. Ex. A (Plaintiff’s Initial
Disclosures).) Defendant arguthat Plaintiff has not edibshed good cause to take the
deposition out of time and argues that he wdndgrejudiced by this testimony, because it could
require him to obtain a further report from his exp&laintiff contends that if Ms. Galvez was
not leaving the country, he woube calling her as a witnesstaal and, thus, Defendant would
not be prejudiced. Defendant has respondeardpying that he would obgt to her testimony at
trial on the basis that it is hearsay, cumulatirreJevant, and more pnaglicial than probative.

First, the Court finds that Plaintiff has reltown good cause to take the deposition after
the discovery cut-off date. Based on Plaintifftatement, Plaintiff did not even interview Ms.
Galvez until May 2016. Thus, he has not shownraagsure of diligence in seeking to determin
the nature or substance of her testimonymduthe time the discovery period was open. In
addition, the Court does not findrgaasive Plaintiff's argumeiatout what he intended the
phrasing of his initial disclosuse¢o mean. The Court agrees with Defendant that the initial
disclosure would not clearly hayait defendant on notice that M3alvez might have had relevan

information about Plaiiff's physical injuries.
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Secom, although he Court reognizes thia depositio may be ued as a velde to
preserve testnony for trid, at this pant Ms. Galez is not bgond the supoena powr of the
Caurt. In addiion, as setorth abovePlaintiff has not showrthat he wasliligent in eking to
determine wilat her actuatestimonywould be. Athough Plantiff may not have proared her
unavailability, if he had iterviewed ler befae May of this yer, he couldchave takersteps to
ersure she wald be avaiéble for trial

In addtion the Cairt concluds that Plaintif has not sown that ‘exceptional
circumstancésexist thatwould warrant taking the deposition. Plaintiff's initial disclosures did
not adequatelyput Defendnt on noti@ that Ms.Galvez hadhis informaton, which eprived
Defendant of he opportuity to take ler depositim during thetime fact dscovery wa open.
Thus, Defendat also wagleprived ofthe opportuity to presat this oppatunity to his expert.
The Court agees with Déendant thathis testimay would becumulativeand seemgkely to
consist of inadnissible harsay. Plaitiff can testfy as to wha his neck pin beganand Plaintiff
has attached dcuments tht he arguesorroborats that testhony. Thusthe Court ennot say it
would be depwing Plaintif of the only potentialwitness whacould testiy to this issie.

Accordingly, Plairtiff's requegs to deposévis. Galveas DENIED.

IT 1SSO ORDERED.

Dated: June @, 2016 /
ey S WA

JEFFREY ¢/ WHITZ

United. States District budge




