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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

LOOP Al LABS INC, Case No. 15-cv-00798-HSG
Plaintiff, ORDER IMPOSING TERMINATING
’ SANCTIONS

ANNA GATTI, et al.,

Defendants.

Under Federal Rule of Civil Procedure 378y the Court’s inherent authority, the Court
issues terminating sanctions disging Plaintiff Loop Al Labs In¢s action with prejudice. The
Court previously issued an orde show cause why terminatisgnctions should not issue, Dkt.
No. 894, to which Plaintiff responded, Dkt. No. 922. For the reasons discussed below, the C
concludes that Plaintiff's obsictionist discovery conduct, fleant disregard for the Court’s
authority, and inability to meet its most basiofpssional obligations waméno lesser sanction.

l. BACKGROUND

Plaintiff initiated this actn in February 2015. Dkt. No. 1. The operative complaint
alleges eighteen causes of action including cmiispiracy, fraud, breach obntract, theft of
corporate opportunity, miparopriation of trade secrets, and conversion against Defendants A
Gatti; Almaviva S.p.A, Almawave S.r.l., Almave USA Inc. (collectively, “Almawave”);
IQSystem, Inc. (“IQS, Inc.”), and 1QSystem LLC (“IQS LLC"geeDkt. No. 210 (“SAC").
Plaintiff alleges that Defendafatti, its now-former CEO, conspired with Defendants to
misappropriate Plaintiff's trade @@ts and generally sabotageltsiness prospects. According
to Plaintiff, while Gatti pretended to wofill time for Loop Al, she was simultaneously
providing advisory services for multiple contipg startups and took a concurrent CEO position

with Defendant Almawave. SAC 1 116. Plaintifintends that Almavivintended to use Gatti's
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assistance to buy Loop Al for a “bargain price’tohire away its key employees and obtain
access to its proprietary technolagyd trade secrets. SAC | Rlaintiff alleges that Gatti’'s
scheme involved sabotaging Plaintiff's accesfinding, sharing Platiff's proprietary
information with the other Defendants, and udthaintiff's time, propertyand other resources to
conduct business on behalfAimawave. SAC |1 22-23, 29.

From the beginning, this case has been malleal level of dysfunction and inability to
work together that is unpreceded in the Court’s experienc&ee e.g, Dkt. Nos. 96 & 98
(parties filed separate case management statemesusatravention of Local Rule 16-9); Dkt. No.
101 (inability to conduct Rule 26(f) Meet andr@er); Dkt. No. 157 at 47-57 (Plaintiff's counsel
blocked emails from Defendants, choosing toept only faxes, letters, and phone calls from
opposing counsel, because receiving emails Pafendants was too “intrusive”); Dkt. No. 288
(Defendants requested a discoverieree because Plaintiff allegedly “refuses to discuss any itg
beyond Loop’s own agenda” duringeet-and-confer meetings). bfiatrate Judge Donna M. Ryu
attempted to “impose a workable structure onpidueies’ discovery dispute resolution process,”
Dkt. No. 271 at 2, and the docket highlights @murt's many, many attempts to advance this
litigation in a productive way. Over the course of the lasto years, the Court has tried
numerous approaches, such as ordering courtrggpd discovery management conferences, DA
No. 136 at 2; ordering the partimsaudio record meet and congassions, Dkt. No. 156 at 2;
instituting standing meetings each week to encourage substantive and meaningful meet-and
sessions, Dkt. No. 271 at 2; and eventually requiringpéinges to provide di-in information and
agendas for the weekly meet-and-confer telem@mices, so that the Court could monitor the
parties’ conduct by joining ehcalls, Dkt. No. 415 at 2.

As described more fully below, Plaintiffissubordination, through its counsel Valeria C.
Healy, was and continues to be particularly ggnes, posing a significamibstacle to the progress

of this case. The Court has given Plaintitiny chances to litigaia a professional and

1 On June 16, 2015, the Court referred all disconenjions to a magistrate judge under Local
Rule 72-1. Dkt. No. 113. In this order, all uséshe word “Court” refer either to the District
Court or collectivef to Judge Ryu and this Court.
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productive manner, and has beensistently confronted withozinsel’s utter disregard for the
Court’s authority and her persistent refusatamply with the Court'®rders and the Federal

Rules. The following section detaithe key discovery orders serviagthe basis of this order.

A. Improper Conduct in Depositions of Three Key Witnesses

As early as December 2015, Judge Ryu gave spa@rnings with respect to the issue of
privilege during depositions: “there can be no instamns to not answer except for privilege. . . .
And it has to be clearly privilegeBecause if it's not, again thengll be sanctions.” Dkt. No. 335
at 46.

On January 25, 2016, Almawave first depoB&intiff's co-foundemand CEO Gianmauro
Calafiore. Dkt. No. 884 at 1 (“Order 884”). taf reviewing the deposition transcript, Judge Ryt

issued an order regarding Healy’s conduct dytive deposition. Dkt. No. 436 (“Order 436").

[The deposition transcript] is repéetvith examples of inappropriate
behavior by Plaintiff's counsel, \eria Calafiore Healy. Ms. Healy
made speaking objections, instrettthe deponent not to answer
guestions for reasons other thdre invocation of privilege, and
repeatedly objected without s§teg a basis for the objection. The
deponent, Gianmauro Calafiorayas often argumentative and
uncooperative in providing testimony, thereby delaying the
deposition process. Ms. HealydaMr. Calafiore’s obstructionist
conduct repeatedly stymied Almgave USA’s attempts to obtain
discovery through this key deposition.

Id. at 1. Judge Ryu sanctioned the Plainaiffjering five additional hours of deposition and

requiring Plaintiff to bear the costd. The order again providespecific instructions:

In the future, Ms. Healy, and deed, all attorneys defending
depositions in this litigation (1) ali state the basis for an objection,
and no more (e.g., ‘“relevance,” *“compound,” “asked and
answered”); (2) shall na@ngage in speaking objections or otherwise
attempt to coach deponents; and ¢Ball not directa deponent to
refuse to answer a question uslabe question seeks privileged
information.

Id. at 2. Judge Ryu further warned that “[g]ivéis. Healy’s repeated inappropriate conduct in
her defense of the Calafiore deposition, amther breach” would result in sanctionisl.

On August 25, 2016, Judge Ryu issued aeoregarding Healy’s continued conduct
during the deposition of Calafiore, as well as L@d}js other executives BaPeintner and Patrick
Ehlen. Dkt. No. 884. Leading up to this ordedglel Ryu had already twickrected Plaintiff to

produce Peintner and Ehlen for depositiaashey “appeared to be percipient withess&zé
3
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Dkt. No. 465 (March 10, 2016); Dkt. No. 526 ékth 25, 2016). Judge Ryu’s March 25 order
included specific dates, ordeg that Ehlen and Peintner app®n March 29 and March 30, and
that Calafiore and any of Plaintiff’'s 30(b)(6) wetsses appear either on March 31 or April 1. DK
No. 526. This Court denied Plaintiff’'s motiorr fielief from Judge Ru’s nondispositive order
regarding the deposition date3kt. No. 533. Plaintiff nonetheds failed to follow Judge Ryu’s
orders. SeeDkt. No. 555 (Almawave'’s letter brief inchting that “Loop and its withesses refused
to appear for deposition as ordd”). On April 4, 2016, Judge Rygainordered Plaintiff to
make witnesses Calafiore, Ehlen, &ldintiff’'s corporate representatiavailable. Dkt. No. 564.
Order 884 is based on Judge Ryreview of the deposition tracripts of these witnesses.
Judge Ryu found that “[i]n direct contraventiohthe court’'s Februarg9, 2016 order, Healy
instructed witnesses to refuse to answer questm grounds other thanivilege.” Order 884 at
4 (noting, for example, that Healy “instructed Plaintiff's 30(b)(6) dessgiCalafiore) not to
answer certain questions, unilatraeciding that the questiongere outside the scope of the
noticed Rule 30(b)(6) topics”l. at 5 (“[W]hen Almawave askkEhlen, ‘Can you tell us how
your particular algorithms work?{ealy instructed him not to answer on the basis of relevance
again unilaterally taking the topic off the tablé.")ludge Ryu cited Healy’s “numerous improper
speaking objections, in direct contravention of taart’'s order that counsel confine objections t
a statement of their basis, (e.g., ‘compound,” orédsknd answered’), and not engage in speaki
objections or otherwise attempt to coach the witnekk.at 5. Order 884 found “Healy’s
coaching was so effective that the witnessEmsionally repeated hebjections, sometimes
verbatim, to the examining attorney,” and tHajn other occasions, Healy actually attempted to

answer the question for the witnessd’ at 6-7° Order 884 held that Healy improperly asserted

2 As the order further explained, “[mjosing counsel responded by asking Healy to stipulate that
subject matter would not be raised by Plaintiff at trial (i.e., that the matter was truly irrelevant). H
gefused, stating that such a request was ‘absolutely absurd.” Dkt. No. 884 at 5.

The order provides numerous examples:

“Q: And is it true that, in Jun015, Loop first launched to the
public? Ms. Calafiore HealyObjection. Vague and ambiguous.
What do you mean launched? A: What do you mean launched?”

“Q: Do you think my clients didanything to interfere with the
4
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attorney-client privilege to pvent witnesses from answerimgting that Healy “inexplicably
refused to allow the witnessesraspond to questions about thaivn discussions with other Loop
employees or third parties,” ancefused to allow Plaintiff's witesses to answer questions about
their document collection and pradion in this litigation” onthe basis of attorney-client
privilege. Id. at 7-8. Judge Ryu concluded that Heatosduct, “including instructions not to
answer guestions and speakingeatipns and coaching, was both imper and in direct violation
of the court’'s February 29, 2016 order regardiregconduct of depositions” and “[a]ccordingly, it
is sanctionable.”ld. at 9. Judge Ryu deferred to thisutt as to what sanction should be

imposed.Id.

potential investments of WIHarper? Ms. Calafiore Healy:
Objection. Without revealing attioey work product and attorney-
client privilege, are you askini@r his opinion? A: Are you asking
for my opinion?”

“Q: Did you ever think about having Loop purchased by another
company? Ms. Calafiore Healy: Objection, vague and ambiguous as
to time period. A: During which time period?”

“Q. Not affiliated with Loop? A.Yeah. Q. Are -- Ms. Calafiore
Healy: And I caution the witnesand -- I'm objecting and caution
the witness as to this question because | think he’s confusing with
Manuela Micoli.”

“Q: Do you know how it would belone, tracking -- Ms. Calafiore
Healy: Objection. Call — calls fospeculation. The witness just
testified it not [sic] — it's not higesponsibility. A: Yeah, it's not

really my area.”

“Q. Which are what? Ms. Calafioreddly: Cited in the declaration.
A: Yeah, it was citedh the declaration.”

“Q: Okay. As of today, you dot'know? Ms. Calafiore Healy:
Objection. Objection. Calls for agal conclusion. As — this is not a
guestion that — the witness is not here to testify in his capacity as the
CEO of Loop Al for the 30(b)(6) deposition, which is tomorrow. So
he’s asking about — you're askingréejuestions about his personal
knowledge, and the witness — and the question calls for a legal
conclusion. A: So the — the answerthat your questions calls [sic]

for a legal conclusion and we will find out.”

Order 884 at 6 (citationsnd parentheticals omitted).
5
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B. Refusal to Properly Respond to Key Interrogatories

On multiple occasions Judge Ryu orderedriifito amend its responses to four key
interrogatories. With respet Interrogatory No. 8, Almawave sought the factual bases for
certain allegations in the SA@cluding Almaviva’s intent to buizoop for a bargain price or to
hire away Loop’s key employees and therelyyusi@ access to Loopfmoprietary technology.
Dkt. No. 428-1. Judge Ryu first orderecintiff on March 2, 2016 to submit an amended
response by March 9, 2016. Dkt. No. 438 (“Order 438After receiving notice from Almawave
that Plaintiff had not complied, Judge Rgaued a second order on March 22, 2016, again
directing Plaintiff to amend its response. Dkt. No. 508.

With respect to Interrogatory Nos. 3, 5, andudge Ryu held thately permissibly sought
the factual bases for Loop’s alltions, and she ordered Plaintiff to serve amended responses

March 15, 2016. Dkt. No. 465 (“Order 465 (an March 24, 2016, Almawave notified Judge Ry

that Plaintiff had failed to comply with both Order 438 and Order 465. Dkt. No. 523. Following

submission of Almawave’s brief and Plaintffopposition, Judge Ryu issued an order on May 3
2016, finding that Plaintiff's responses to the four interrogatories were “plainly and grossly

deficient.” Dkt. No. 640 (“Order 640”).

For each response, Plaintiff responded by directing Almawave to
“all productions by all parties andn-parties in thicase, and any
further materials has [sic] mdye obtained through discovery or
otherwise.” This is improper. An answer to an interrogatory
“should be complete in itself.”In response to nos. 3, 7, and 8,
Plaintiff also listed thousands oftea numbers with no explanation.
This is an improper use of RuB3(d); a responding party “may not
abuse the option . . . by directing the propounding party to a mass
[o]f undifferentiated records.”

Plaintiff also included nearly 100 ges of allegations that appear to
be cut and pasted from Plaintgfsecond amended complaint. This
too, is insufficient. . . .

Plaintiff's response to no. 5, whidought the bases for Plaintiff’s
claimed damages, is also non-responsive. It simply lists the
categories of damages Plaintifieeks; it does not answer the
qguestion of how Plaintiff value#s business, technology, trade

* According to Defendants, Loop refused to sutitstaly respond. Dkt. No. 428. Plaintiff did not
oppose Almawave'’s discovery letter brief on tisue, and the Court thus construed the motion
unopposed, ordering Plaintiff to respond by March 9, 2016. Dkt. No. 438.
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secrets, patents, or confidentialormation. None of the responses
were verified, violating Rule 33. . ..

Id. at 3 (citations omitted) (first ellipsis inigmal). Judge Ryu concluded that Plaintiff's
responses to the interraigries “are not substantially justifieand are subject to sanctionsd. at

4. Judge Ryu again ordered PIdirtto provide amended responses:

Given that discovery has now céus Plaintiff shall supplement its
responses to interrogatory nos.53,7, and 8 within seven days of
the date of this order. Pldifi's responses may not include
allegations pasted from the operative complaint, and Plaintiff must
provide full, complete answers for each interrogatory which are
verified under penalty of perjury.

Notwithstanding Order 640, Plaintiféfused to amend its respons&eeDkt. No. 679
(Almawave'’s discovery letter bfiendicating that Plaintiff he.not complied with Order 64®¢ge
alsoDkt. No. 691 (Almawave’s motion for leave to file a motion for terminating sanctions
regarding Plaintiff's alleged refusal to compWth Order 640); Dkt. No. 686 at 4-5 (Plaintiff's
motion for relief maintaining that it “properhgsponded to the Interrag@ies and cannot be
compelled to change the factual basis of][sigpporting its complaint, which is what the
interrogatories ardirected to”).

On July 21, 2016, Judge Ryu ordered Plaintifiilena statement indicating whether it had
served supplemental and/or amended responsesioof the interrogatories at issue. Dkt. No.
850. Judge Ryu ordered Plaintiff to submit a copthe supplemental and/or amended respons;
that it had served along withproof of serviceld. Plaintiff's responseanfirmed that Plaintiff
had refused to amend the interrogatori®eeDkt. No. 856 (“[A]fter congering the requirements
of Order 640 and reviewing the responses dirgaovided by Loop Al, Loop Al did not possess
any further information that was responsive tsthinterrogatories and did not have any further
information to provide as a supplementhe Interrogatorieglentified.”).

C. Failure to Properly and Timely Respond to Requests for Production

On May 3, 2016, Judge Ryu also admonishaihBff because its responses to several
RFPs failed to comply with Federal Rule@#il Procedure 34(b)(2). Order 640 at 5-6
(“Plaintiff's responses renderiinpossible to determine the extaftPlaintiff's production and

whether Plaintiff has withheld documents respoms$ovany portions of the RFPs.”). Judge Ryu
7
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ordered Plaintiff to amend its responsesdmply with Rule 34(b)(2) by May 10, 201&. at 6.
Almawave filed a discovery letter brief on Mag, 2016 indicating that Plaintiff had not complieq
with Judge Ryu’s order to respond to the RFBkt. No. 679. Plaintiff's motion for relief from
Judge Ryu’s order confirmed Plaintiff's rel to comply with the court’s ordeGeeDkt. No.
686 at 5 (insisting that “Loop Aderved appropriate discoverysp®nses in compliance with the
Federal Rules of Civil Procedure,” and that it “cannot be required to amend discovery respor
served almost a year ago to comply with a ng”). The Court denie®laintiff's motion for
relief on May 24, 2016. Dkt. No. 702. On July 21, 2016, Judge Ryu ordered Plaintiff to file a
statement by July 26, 2016 that specified wheftiaintiff had served the RFPs by the court’s
May 10 deadline. In its lateléd response, Plaintiff furtheonfirmed its noncompliance:
although the deadline for production wasyM#, 2016, Plaintiff stted that ibeganto produce
on May 11, 2016.SeeDkt. No. 856 at 1 & n.1 (filed Julg27, 2016). Moreover, Plaintiff’s
production extended far past the May 10 deadliogticuing through early June. Dkt. No. 807 a
3-4°

D. Refusal to Produce Adequate Privilege Log

On March 8, 2016, Almawave filed a discoveritde brief regarding RIntiff’s failure to

provide a privilege log. DkfNo. 451. Almawave argued:

Loop’s responses to Almawave'sirst Set of Requests for
Production of Documents werkie and served on August 3, 2015.
Loop’s privilege log is now more #m seven months overdue, nearly
one month overdue from when Almave raised the issue in writing
via its agenda and over 14 dagserdue from when Almawave
expressly wrote demanding thaidp produce its privilege log.

Id. In response, Judge Ryu referred theipsitb her January 22016 Notice of Amended

Discovery Procedures, which provided thalf‘é party withholds responsive information by

® Plaintiff contends that its May 11, 2016 prodantivas timely because it added three days to t
deadline for compliance with the court’s May 3, 201@eoy due to electronic sace of the order.
Dkt. No. 856 at 1 n.1. It cites Federal Rule€ofil Procedure 6(d) and 5(b)(2)(E) for support.
Id. The Court does not read tkegzrovisions to extend the deadliby which a party must comply
with a court order based on elextic service of the court ordeBut even giving Plaintiff the
benefit of the doubt, Plaintiff was still grossigncompliant. Judge Ryu ordered supplemental
responses to be submittedthin 7 days. Dkt. No. 640 at 6. Plaintiff oriygganproduction on
May 11, Dkt. No. 856 at 1 n.1, and did not finigftil early June, Dkt. No. 807 at 4, thus failing
by several weeks to meet the court’s deadline.

8
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claiming that it is privileged or otherwise pected from discovery, that party shall produce a
privilege log as quickly as possible, but noldtean fourteen daystef its disclosures or
discovery responses are due, unlesptirties stipulate to or theurt sets another date.” DKkt.
No. 456 (citing Dkt. No. 401 at 4). Judge Rydered Plaintiff to produce the privilege log no
later than March 16, 2016. Dkt. No. 456.

On March 18, 2016, Almawave filed an administ@ motion for leave tdile a unilateral
discovery letter brief in which it asserted thatififf had refused to comply with the court’s
order to produce a privilege log, seeking leevenove to compel BIntiff's production of
documents over its privilege claims based oivera Dkt. No. 498. Plaintiff did not timely
oppose Almawave’s administratimeotion and did not refute Almaave’s representations about
its refusal to produce a privilege log. Dkb. 540 (“Order 540”). Accordingly on March 29,
2016, Judge Ryu ordered Plaintiff to show cambg it should not be sanctioned for failing to
comply with Order 456 and why its failure tooduce a privilege log®uld not be deemed a
waiver of any asserted privilegekl.

Plaintiff's response to the der to show cause challesjthe validity of Order 540,
contending that Defendant’s initietter brief, Dkt. No. 451, should have been denied. Dkt. No
576. Plaintiff also argued that its conduct was difterent than what all the Defendants have
done in this case,” and that the “only differerccéhat Loop Al did notmmediately run to the
Court to seek sanctionsld. Finally, Plaintiff represented thatintended to comply with Order
456 by April 11, 2016id., almost a month after the court’s deadline.

On April 28, 2016, Almawave filed a third motigelated to Plaintiff’s privilege log,
seeking leave to file anilateral brief regaling the sufficiency of Platiff's privilege log, Dkt.

No. 630, which Plaintiff opposed, Dkt. No. 637. Afteviewing Plaintiff’s privilege log, Judge
Ryu issued an order on May 13, 2016, concludantiff had waived the attorney-client
privilege and work-product protection as to mdstuments withheld from production. Dkt. No.

680 (“Order 680”). Order 680 provided three bases for the waiver:
[First,] Almawave was literallyunable to assess or challenge
Plaintiff's claimed privileges oprotection because Plaintiff did not
serve a privilege log until Apr2016, approximately seven months
after Plaintiff’s initid production, and afteratt discovery closed on

9
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March 29, 2016. Plaintiff's privilegdog was thus grossly late.
[Second,] Plaintiff's service ofts privilege log in April 2016
violated three separate couotders: the June 2015 Notice of
Reference and Order re DiscovdPyocedures, (Docket No. 117);
the court’s January 2016 Notice Amended Discovery Procedures;
and the court’'s March 9, 2016 order produce a privilege log by
March 16, 2016. Finally, Plaintiff's prilege log is planly deficient.

It contains no information aboutdhtitles and desgtions of the
withheld documents, nor does itlentify the subject matters
addressed in the documents. Thigxactly the kind of information
that would enable Almawave to assess whether the assertion of
privilege or protection is justifiedt is also the kind of information
that is required by Rule 26(b)(53s well as the court’s standing
orders.

Id. at 4-5. Judge Ryu conclud#uht Plaintiff must “produce thdocuments described above for
which the court deems the attorney-client privilege and work product production waived withi
seven days of the date of this order,” i.e., by May 20, 20d.6at 6 (emphasis omitted).

Plaintiff sought reversal ddrder 680 by this Court, Dkt. No. 700, which denied the
request, Dkt. No. 712. Plaintiff then sought a wfilmandamus in the U.8€ourt of Appeals for
the Ninth Circuit. In re: Loop Al Labs, In¢.No. 16-cv-71736, Dkt. No. 1 (9th Cir. May 31,
2016). On the same day, Almawave filed an administrative motion regarding Plaintiff's failur
produce the documents consistent with Order 68fyesting either thesuance of an order to
show cause why terminating sanctions should nampesed for Plaintiff's failure to comply or
leave to file a unilateral briseeking such relief. Dkt. No. 715. On June 6, 2016, Plaintiff
acknowledged that it had refusdcomply with Order 680, but ksd Judge Ryu to “grant it at
least the ability to have its f#on reviewed by the Ninth Ciraubefore entertaining any further
motions” on Order 680. Dkt. No. 725. Accordngludge Ryu directed Plaintiff to identify
“authority for the position that petitioning for a writ of mandartma United States Court of
Appeals has the effect of stayiagarty’s duty to comply with therder that is the subject of the
writ of mandamus.” Dkt. No. 777. Plaintiff'sgponse indicated that it had no such authority.
Dkt. No. 804. On July 11, 2016, Almawave filed an opposition to Plaintiff's response, in whig
cited authority for the proposition that the filiogthe mandamus petition did not impose such a
stay. Dkt. No. 808. On December 21, 2016, theiN@itcuit denied Plaintiff's petition for “the
extraordinary remedy of mandamusSeeDkt. No. 961 at 2. The Nth Circuit held that

Plaintiff's “general overbreadth objections did not excuse [Plaintiff] from its obligation to
10
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provide a privilege log of documents responsivpriaper, more narrow requests for production.”
Id. at 1.

On December 27, 2016, Plaintiff notified tif@durt that it had “now produced to
Defendants all of the documents listed on its prjeléog.” Dkt. No. 963.But this was over nine
months after Judge Ryu first ordered Plding produce a proper privilege log, over seven
months after Judge Ryu ordered Plaintiff to pr&lthe documents listed in its “plainly deficient”
log, and nearly nine months after the March 29, Z&t6discovery deadlinePlaintiff thus acted
in direct defiance of multiple orders.

E. Trade Secrets Disclosure

The eleventh cause of action alleges pysapriation of tradsecrets against all
Defendants. In accordance with California Code of Civil Procedure § 2019.210, Defendant |
Inc. requested that Plaintiff provide trade secret disclosure on multiple occaSemse.gDkt.
Nos. 118, 232. After reviewing Plaintiff's dissures, Judge Ryu concluded on December 21,
2015 that Plaintiff's “explanation of the tradecsets in its second amended complaint” did not
satisfy § 2019.210’s requirements. Dkt. No. 33&-8t(“Order 331”) (“Platiff's ‘disclosure’
through designation of certain paragraphs ingitegs and declarations is no substitute for
specifically identifying and describing the aaftglaimed trade secrets in order to permit
[Defendants] to ascertain at least the boundavigsn which the secret[s] lie[].” (some internal
guotation marks omitted)). Judge Ryu orderednféi'to file and serve a statement identifying
the specific trade secretsissue within 21 days of the date of this orddd’at 7. Judge Ryu
warned that “Plaintiff's identification of tradeecrets must be thorough and complete,” and that
“[a]ny future amendment to the disclosure witlly be permitted upon a showing of good cause.
Id.

After the court’s deadline passed, Defend#$, Inc. moved to enforce Order 331,
seeking to require Plaintiff gorovide a thorough and complete itl@oation of the trade secrets
under § 2019.210. Dkt. No. 459. Defendant IQ8, sought sanctions in the form of (1)
preclusion of the introduction efvidence as to the claim and(@) the sanction of dismissal for

failing to specify the trade secretsl. at 3. Defendant Almawave joined in Defendant 1QS, Inc.
11
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motion to enforce Order 331. Dkt. No. 472.

After reviewing Plaintiff's revised disclosureijdge Ryu held that Plaintiff's trade secret
disclosures fell “far short of éh‘'reasonable particularity’ standard,” Dkt. No. 795 at 5 (“Order
795"), and that Plaintiff “failed to comply witf©Order 331] to provide a ‘thorough and complete’

identification of the trade secseat issue in this litigationjd. at 12.

[T]he fact that Plaintiff publicly filed its trade secret disclosure
belies the proposition that it contains information specific enough to
be considered ‘confidential’ trade secrets. . . Plaintiff's attempt to
meet its disclosure obligation bgointing to allegations in its
pleadings and other court filings was insufficient the first time, and
is no more sufficient now. . . PHiff's technique of listing general
concepts or categories of infoation is plainly insufficient;
Defendants cannot fairly be expedtto rebut Plaintiffs trade
secrets claim without a reasonabtoncrete definition of the
purported secrets. . . . Plaintiff's categorical descriptions render it
impossible for Defendants to conduct public domain or other
research to challenge the alleged segrof the information at issue.

Id. at 6-11° Judge Ryu noted that Order 331 had “wdrR&intiff that ‘[a]ny future amendment
to [its] disclosure [would] only be permittaupon a showing of good cause.” Order 795
concluded that Plaintiff lth“not sought leave to amend its teagkcret disclosure” and its “failure
to comply with the court’s order [does not] constitute good cause to amiehat’12. Finding
Plaintiff's disclosures inadpiate, Judge Ryu deferred tastourt in determining the
ramifications under Federal Rule of Civil Proaeel 37(b) of Plaintiffs failure to obey her

discovery orderld. at 13.

® For example, Order 795 explained:

Plaintiff identifies categories of information such as “actual and
prospective investors and partnerey contact information . . . at

a large Japanese technology compa“key contacts at a major
telephone company,” “confidential tatgpartner, client, investor,
supplier, employee, consultant, advisor information,” and “key
service providers.’Potential investors, cliesit suppliers, or contacts
theoretically could constitute protable facts. However, as noted
above, Plaintiff's disclosure was unaccompanied by any supporting
documentation, and there is no indica that Plaintiffs identified
these claimed trade secrets with more specificity. Without more,
Defendants are left to gues®ho exactly are the secret companies or
individuals?

Id. at 9 (citations omitted).
12
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. LEGAL STANDARD

“Federal Rule of Civil Procedure 37 authorizles district courtin its discretion, to
impose a wide range of sanctions when a party taé®mply with the rules of discovery or with
court orders enforcing those ruledflyle v. R.J. Reynolds Indus., Iné09 F.2d 585, 589 (9th Cir.
1983). Rule 37 allows for terminating sanctiore tismiss a plaintiff's action where there has
been willfulness, bad faith, or fault. Fed. R. Civ. P. 37(b)(2)(AX@onn. Gen. Life Ins. Co. v.
New Images of Beverly Hilld82 F.3d 1091, 1096 (9th Cir. 200F)elstad v. Am. Honda Motor
Co.,, 762 F.2d 1334, 1337 (9th Cir. 1985). “Disobetliieonduct not shown to be outside the
control of the litigant is sufficient to demonstrate willfulness, bad faith, or faddirtensen v.
Cassiday 320 F.3d 906, 912 (9th Cir. 2003) (internal quotation marks omitted).

In determining whether to impose termimgtisanctions under Rule 37(b)(2), courts
consider five factors: “(1) the public’s intera@stexpeditious resoludn of litigation; (2) the
court’s need to manage its docket; (3) the risgrefudice to the partyeeking sanctions; (4) the

public policy favoring disposition of cases on theerits; and (5) the availability of less drastic

sanctions.”Conn. Gen. Life482 F.3d at 1096 (internal quotation marks omitted). “The sub-pafrts

of the fifth factor are whether the court has ecdeed lesser sanctions, whether it tried them, an
whether it warned the recalcitrant party about the possibility of case-dispositive sanctions.”
“Where a court order is violated, the first agetond factors will favor sations and the fourth
will cut against them."Comput. Task Grp., Inc. v. Broth§64 F.3d 1112, 1115 (9th Cir. 2004)
(per curiam). Thus, the Cowstdetermination of whether ternaiting sanctions are appropriate
often turns on the third and fifth factorkl.

Moreover, “[d]ue process concerns furtheguiee that there exist a relationship between
the sanctioned party’s misconduct and the maittecentroversy sucthat the transgression

‘threaten(s] to interfere with ghrightful decision of the case.’Anheuser-Busch, Inc. v. Nat.

"“Like most elaborate multifactor tests, our teas not been what it appears to be, a mechanica
means of determining what discovery sanctignss. The list of fact® amounts to a way for a
district judge to think about wh&d do, not a series of conditiopsecedent before the judge can
do anything, and not a script for making wtteg district judgeloes appeal-proof.¥/alley Engs
Inc. v. Elec. Eng’'g Cp158 F.3d 1051, 1057 (9th Cir. 1998).

13
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Beverage Distribs.69 F.3d 337, 348 (9th Cir. 1995). Sanctions interfering with a litigant’s clai
or defenses violate due procegsen imposed merely for punishment of an infraction that did n¢
threaten to interfere with the rightful decision of the caseK Props. v. Redev. Agen&y7 F.2d
645, 648 (9th Cir. 1978).

Finally, the Ninth Circuit hasoted that “an evidentiary heng on the matter for which a
party is sanctionethightbe required before dismissal if therfyahad sought to show that it was
impossible for them to comply with the discovery ordeRéligious Tech. Ctr. v. Scp82 F.3d
423, at *4 (9th Cir. 1996ps amended on denial of rel(duly 5, 1996) (unpublished) (emphasis
in original); see also Wyler09 F.2d at 592 (“When necessary, the district court may hold an
evidentiary hearing on a motidar sanctions. Indeed, that method best determines the
appropriate sanctions while protiag a party’s due process righjs. That said, no court “has
said that evidentiary hearings are absolutedyired prior to a Rul87 dismissal,” and “the
decision whether to hold an evidentiary hegris well within the court’s discretion.Religious
Tech, 82 F.3d at *4 Wyledoes not make an evidentiary hagran absolute prerequisite to a
dismissal sanction, even whessues are in dispute.’3ge also Pac. Harbor Capital, Inc. v.
Carnival Air Lines, InG.210 F.3d 1112, 1118 (9th Cir. 200@plding that a hearing is not
necessary so long as tparty has had notice and oppunity to be heard).

1. DISCUSSION

As an initial matter, the Court finds that Pk#irs discovery violations were willful. The
record illustrates that Plaiffts failures to provide a privilege log, submit amended responses t
interrogatories or RFPs, providelequate trade secret disclosures, and proceed in a manner
consistent with the Federal Rules during depmsstwere not outsidelaintiff’'s control. See In re
Phenylpropanolamine (PPA) Prods. Liab. Litig60 F.3d 1217, 1233 (9th Cir. 2006)
(“Disobedient conduct not shown to be outsidelttigant’s control mestthis standard.”).
Instead, Plaintiff's refusal to comply clearly da@ attributed to Plaintiff counsel’s unrelenting
belief that she was right, the Court was wrong, thatl her disagreement with the Court excused
her from complying with its ordersSee, e.g.Dkt. No. 686 at 5 (continued argument that Judge’

Ryu’s discovery orders are imrer); Dkt. No. 541 (contending th&rder 331 is in error and that
14
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Plaintiff's trade secret disclosuregre sufficient). But this is not the law. It is well established
that “[a]n attorney who believes a court ordegnneous is not relievesf the duty to obey it.”
Malone v. U.S. Postal Ser833 F.2d 128, 133 (9th Cir. 1988ge also Adriana Int'l Corp. v.
Thoeren 913 F.2d 1406, 1411 (9th Cir. 1990) (rejectingglantiff's argument that failure to
produce documents or comply fully with productmnaers was excused because the court’s ord
were in error, and declaring that “[d]isagreement with the court is not an excuse for failing to
comply with court orders”YChapman v. Pac. Telephone & Telegraph,®43 F.2d 193, 197 (9th
Cir. 1979) (“An attorney who believes a court ordeerroneous is not relieved of the duty to obe
it. The proper course of action, unless and untibtiger is invalidated by aappellate court, is to
comply and cite the order asvegsible error should an adge judgment result.”) Because
Plaintiff's repeated intentional actions, committebpite the Court’s manyaers to the contrary,
establish the willful conduct necessary for the imposition of terminating sanctions, the Court
proceeds to consider the five factors below.

A. First and Second Factors

The first two factors—the public’s interestempeditious resolutioaf litigation and the

y

Court’s need to manage its docket—weigh in favor of dismissal, given that Plaintiff has violated

countless orders of the Cousee Comput. Task Grf864 F.3d at 1115 (holding that the first twg
factors were met when party failed to provaliear answers to interrogatories and failed to
produce documents as ordered). Plaintiff reduseproduce amended responses to its RFPs an
interrogatories, insisting éspite several court orders) thatatswers were sufficient. Plaintiff
failed to provide trade secret disclosures, maiigifagain in the face of many court orders) thg
its general categories of disclossirgere reasonably particulaPlaintiff obstructed the deposition
of multiple key witnesses through coachimglamproper objections, again undeterred by the
Court’s repeated admonitions. And this doesavein include the many times Plaintiff eventually
complied, but only after repeatedly being directed to ddSs® e.g, Dkt. Nos. 501, 584, 587
(regarding Judge Ryu’s multiple orders that Plaintiff produce documents in a searchable and
printable format); Dkt. Nos. 456, 540, 680, 712, 961, @&ing to produce an adequate privilegg

log, or produce the documents listed in the ig@aée log, until long after the close of discovery
15
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and in defiance of several court ordesge also Fair Hous. of Marin v. ComIZ85 F.3d 899, 906
(9th Cir. 2002) (“[B]elated compliance withstiovery orders does npteclude the imposition of
sanctions. Last-minute tender of documents doésure the prejudice to opponents nor does it
restore to other litigants on a crowded docketdpportunity to use the courts.” (citation and
internal quotation marks omitted).

The Ninth Circuit has held that “the public reasoverriding interesh securing ‘the just,
speedy, and inexpensive deteratian of every action.”In re PPA Prods. Liab. Litig460 F.3d

at 1227 (quoting Fed. R. Civ. P. 1).

Orderly and expeditious resolutionaiputes is of great importance

to the rule of law. By the sameken, delay in reaching the merits,
whether by way of settlement orjadication, is costly in money,
memory, manageability, and confidence in the process. . . . The goal
is to get cases decided on the merits of issues that are truly
meritorious and in dispute.

Id. Plaintiff's conduct has hindered and consisteatigermined the Court’s dity to move this
case towards orderly dispositioithe action is around two years old and yet there are nearly
1,000 docket entries to date. Taking the depositbtise three key exetiues at Loop Al as a
representative example, Plaintiff’'s behavior necessitated at leastisrs directing Plaintiff to
comply, to make witnesses available for déjpms, to not coach deponents, and to limit
objections to non-speaking objectiordeeDkt. Nos. 436, 465, 526, 533, 564, 884. Similarly,
Plaintiff's interrogatory responsescasioned at least five orders, all of which in some form
directed Plaintiff to provide ad@ate responses under the Federal Rules and this Court’s orde
SeeDkt. Nos. 428, 438, 508, 465, 640. These ordeyklight the enormoug disproportionate
time and resources the Court has been requirdevote to this action. Plaintiff's unwillingness
or inability to comply has hamstrung the Court’digbto fairly manage its docket for the benefit

of all litigants with pending casdxfore the Court. For theseasons, the Court unequivocally

8 Plaintiff's conduct with respett the production of expert Ratdieraccini provides another
example. On March 22, 2016, following briefing on a motion to compel, Dkt. Nos. 481, 489,
Judge Ryu ordered Plaintiff to produce Pieracmnup to three hours of deposition. Dkt. No.
511. On June 3, 2016, following briefing on agetmotion to compel, Judge Ryu held that
Plaintiff had again refused to comply with theudés previous order and ordered Plaintiff for the
second time to produce Pieraccini for depositvithin 7 days. Dkt. No. 720. Judge Ryu
postponed ruling on Almawave’s request for sems based on Plaintiff's noncompliance with
the March 22, 2016 ordetd. at 2.

16
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and without hesitation finds thatetlpublic’s interest in expeditiowssolution of litigation and the
Court’s need to manage its dockebagly favor terminating sanctions.

B. Third Factor

The third factor—prejudice to the party semkthe sanction—also favors a terminating
sanction. Here, the Court looks to the impactréoalcitrant party’s actits have had on the other
party. “A defendant suffers prejudice if the ptéfis actions impair the defendant’s ability to go
to trial or threaten to interfere with the rightful decision of the caseriana 913 F.2d at 1412
(holding that the plaintiff's repeated failuredappear at depositions and continuing refusal to
comply with court-ordered production of documents interfered withighéful decision of the
case and therefore were prejudicialioreover, “[flailure to prodce documents as ordered . . . ig
considered sufficient prejudiceld. at 1412. “Late tender is no excuséri’'re PPA Prods. Liab.
Litig., 460 F.3d at 1227.

With each discovery violation, Plaintiff prejugid Defendants’ ability to prepare for and
defend this case. The Court’s deadline ferecbmpletion of fact discovery was March 29, 2016,
Dkt. No. 411, and yet Plaintiff's refusal to compiyth discovery orders extended far past the
March deadline. As detailed alm\Plaintiff failed to producer belatedly and incompletely
produced, responses to document requests; failptode adequate resp@ssto interrogatories;
hindered the depositions of key wesses; and failed to disclose the trade secrets at issue in th
case. These failures have obstructed Defendatieshpts to learn what,any, support Plaintiff
has for its claim§. The Court finds that Plaintiff'sanduct prejudiced Defendants’ ability to
defend themselves and hampered the search for &md that Plaintiff's &mons were particularly

harmful given the discovery deadline and the need to prepare summary judgment nBa®Nhs.

® Along the same lines, Plaintiff's counsel hgsessistent habit of dumping hundreds or thousan
of documents into the record, whiobscures, rather than clarifig¢lse issues to be decided, and
makes it impossible to move the césevard in an orderly manneSee, e.g.Dkt. No. 878
(indicating that in the lead-up a trial then set for Septéar 19, 2016, Plaintiff had designated
3,371 potential exhibits numberimgthe tens of thousands of pages); Dkt. Nos. 344-46 (three
motions for relief from nondispositive pretraiders, all filed on the same day, and totaling 850
pages); Dkt. Nos. 549-552, 651-56 (1,626 pagemotiments filed along with Plaintiff's
opposition brief, and subsequently refiled);tDkos. 781-86 (4,096 pages of documents filed
along with Plaintiff's opposition brief).

17
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Am. Watch Corp. v. Princess Ermine JewéB6 F.2d 1447, 1451 (9th Cir. 1986) (endorsing
district court’s finding that “wiful violation of the discoveryrder had, given the imminence of
the trial date, prejudiced North Americambility to prepae for trial”).

C. Fourth Factor

The fourth factor considers tipeiblic policy in favor of decidlig cases on their merits. On
the one hand, dismissal certainly prevents réeoiwn the merits. At the same time, however,

the Ninth Circuit has held:

[A] case that is stalled or unresmbly delayed by a party’s failure

to comply with deadlines and discovery obligations cannot move
forward toward resolution on the merits. Thus, we have also
recognized that this factor ‘lenddtle support’'to a party whose
responsibility it is to move a case toward disposition on the merits
but whose conduct impedes progress in that direction.

In re PPA Prods. Liab. Litig460 F.3d at 1228. Itis a party’s responsibility to respond to
discovery, obey court orders, andakdilatory tactics, and Plaiffthas failed to discharge these
responsibilities. Despite theoGrt's significant efforts to enablesolution of this case on the
merits, Plaintiff has persistentiyndercut those efforts through repshtefusal to comply with the
Court’s orders and a chronic anttiew disregard for its obligations this matter. In circumstances
such as these, the public policy favoring reBoluon the merits doe®ot outweigh Plaintiff's
bold refusal to comply with multiple discovery orde&ee Rio Props., Inc. v. Rio Int’l Interlink
284 F.3d 1007, 1022 (9th Cir. 2002) (“While the pullaticy favoring disposition of cases on
their merits weighs against default judgmenat ingle factor isiot enough to preclude
imposition of this sanction when the ottieur factors weigh in its favor.”).

D. Fifth Factor

The fifth factor—availabilityof less drastic sanctions—wgéis strongly in favor of
dismissal. The factor involves consideratioritoke sub-factors: whetr the court considered
lesser sanctions, whether it tried lesser sanctems whether the court warned the disobedient
party. Valley Eng’s Inc. v. Elec. Eng’'g Gdl58 F.3d 1051, 1057 (9th Cir. 1998). Although thes

measures are noeoessarily requiregee id.at 1056-57, the Court has used all of them in an
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attempt to foster resolution of this case on the m#its.
Section | of this order illustras that for each discovery digp, Judge Ryu gave Plaintiff

multiple opportunities to comply. For exampledge Ryu warned the parties in December 201

that there could be nostruction not to answer except for privilege during depositions. Dkt. NQ.

335 at 46. After Plaintiff failed to heed the ctsiwarning and again slructed the Calafiore
deposition, Judge Ryu issued another warnirgiructing Healy that speaking objections, the
coaching of deponents, and instiing a deponent not to answer on a basis other than privilege
were unacceptable. Ordé86. Judge Ryu also issued a lessegrction, requiring Plaintiff to bear
the cost of an addition&ive hours of depositionld. Notwithstanding these orders and the
sanction, Healy’s behavior remained unchangi@ihg the deposition of Loop’s key executives.
SeeOrder 884.

Additionally, the Court has issed unambiguous warnings tteatefusal to correct course
and abide by the local rules, standing orders, court orders, and Federal Rules would result in
sanctions. As early as July 25, 2015, Judge warned during a discovery management
conference that “if somebody takes a position thabtsubstantial[ly] justified, of course, they
may open themselves up to Rule 37 sanctowrgher sanctions.” Dkt. No. 157 at 18.

In February 2016, the Court noted that

[the one-year history of this &on reflects a profoundly troubling

and unprofessional pattern of belmviThe parties are warned to
self-correct the wasteful and dyactional discovery dynamic in

this case, immediatelyailure to do so will be punished as severely
and as often as necessary to ensure the level of professional conduct
required of those who prace before this Court. Se@iv. L-R 11-

4(a) (attorneys permitted to pramiin this Court must “[p]ractice

with the honesty, care and decortequired for the fair and efficient
administration of justice”).

Dkt. No. 415 at 3 (“Order 415”) (emphasis addetihe parties were warned that the status quo

was “unacceptable” and “unprecedented,” andiftithe “current conductantinues, the offending

19 Rule 37(b)(2) does not requitteat the Court warn the parties that dismissal could be an
appropriate sanctionvalley Eng’s 158 F.3d at 1056. Rather, theutt has discretion “to make
such orders . . . as are just in regard pauy’s failure to obey discovery order, including
dismissal.” Id. (internal quotation marks omitted). “Thtlee central factor in evaluating the
district court order is justice, and everyone hagadtom the text of Rule 37(b)(2) that dismissa
is a possible sanction for failure to obey discovery orddmk.at 1056-57.
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parties and their counsel” walface significant consequences, including the imposition of
monetary or other sanctions and referrgh@®Northern District’s Standing Committee on
Professional Conduct (Civil Local Rule 11-6(a)(1d. at 3. Order 415 spoke to discovery

conduct specifically:

Consistent with their ethical obhgjons, the attorneys must treat
their discovery obligations with the seriousness and diligence
required of them. The parties must act responsibly during
discovery, and ensure that their conduct is consistent with the spirit
and purposes of the discovery mil@gncluding the parties’ personal
obligation “to secure the @i, speedy, and inexpensive”
determination of this case)SeeFed. R. Civ. P. 1. This requires
cooperation among the partiespdamandates adherence to the
proportionality requirement of Fedérule of Civil Procedure Rule

26. . . . Obstructionist behavior will not be tolerated.

Dkt. No. 415 at 2.

In light of this protractediistory (which includes codless discovery orders directing
Plaintiff to comply as well as Order 415), theuftoconcludes that Plaiffthad sufficient notice
that continued refusal to follow the Court’s ordaral rules would lead terminating sanctions.
The Court has considered lesser sanctions atemative and has tried alternative sanctions
leading up to this order, and finds that theyinaglequate in the face of Plaintiff's persistent
disregard for the Court’s authority. BecauserRifiihas remained undeterred and because ther
IS no reason to believe additional lesser sanciamdd be effective, thfifth factor strongly
favors terminating sanctions.

E. Due Process Considerations

To begin, the Court finds that no hearing is neagsfor it to issue terminating sanctions.
See Religious Tegl82 F.3d at *4. Plaintiff has had multipdpportunities to be heard with regarg
to the underlying discovery orders, and the Cha# reviewed each of Plaintiff’s filings and
Judge Ryu’s related orders in coming to¢baclusion that Plaintiff's conduct warrants
terminating sanctions.

Moreover, the Court finds that terminating saots are “just™ and‘specifically related
to the particular ‘claim’ which was asue in the order to provide discovengee Wyle709 F.2d
at 591. The discovery orders debed in Section | relate directtg the merits of the underlying

action, and Plaintiff's refusal to comply interéelrwith the rightful desion of the case. For
20
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example, Interrogatory No. 8 sought the fachasdes for Plaintiff's claims relating to the
Almaviva Defendant’s alleged intent to buy Loopfat a bargain price or to hire away Plaintiff's
key employees and thereby acquire access to squpprietary technology. Dkt. No. 428-1. Th{
interrogatory goes to the heartalf of Plaintiff's allegations in the SAC. And yet Plaintiff
responded to the interrogatory by directing Almagv&to all productionsoy all parties and non-
parties in this case, and any further materms [sic] may be obtained through discovery or
otherwise,” and by referring Defelants to “thousands of bates numbers with no explanation” i
“nearly 100 pages of allegations tlagupear to be cut and pasted frfihe SAC].” Order 640 at 3.
Although Judge Ryu gave Plaintiff multiple opponities to supplement its response, Plaintiff
refused, indicating it had nothing &ald to the responses JudgaiRad found wholly inadequate.
SeeDkt. No. 856. This representative example illatgs that dismissal of Plaintiff’'s action is the
only way to move forward. Plaiff’s violations have harmed Dendants’ ability to prepare a
defense and patently obfuscated the basis tonffff's claims, making it impossible to have
confidence that Defendants or the Court havesscteethe facts and that any resolution at trial
would be fair and just. Accordingly, “[b]ecautteere is a close nexus between [Plaintiff's]
misconduct and the merits of [the] case, duaeess concerns are not implicatedriheuser-
Busch 69 F.3d at 355.

On September 26, 2016, the Court orderedhiff’'s counsel to show cause why
terminating sanctions should notibgposed, to allow Plaintiff anbér opportunity to be heard.
Dkt. No. 894. Plaintiff's respongeinforces the Court’s conclusidmat terminating sanctions are
warranted and necessary here. Astoundingly, Hf&@rtounsel characterizes “most” of Judge
Ryu’s orders with which the Court has found counsel failed to comply as “sanction orders iss
in violation of Loop Al’s rights to due procesbe Federal Rules, and the Civil Local Rules.”
Dkt. No. 922 at 1-2. In other words, the ordamnsl findings of the Unite8tates Magistrate Judge
who has spent scores, if not hundreds, of hoasaging the incessant discovery squabbling in
this case “are not a reliable basis on whichGbart can find Loop Al engaged in ‘obstructionist
discovery’ conduct or refused to colpwvith the Court’s orders.’ld. at 4. Put yet another way,

Plaintiff's counsel essentially contends that JuByu’s use of the most routine case manageme
21

A\1”4

hnd

ued

nt




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

tools to keep control of the ;gwling and unprecedented discovéattles she confronted here,
and her insistence on compliance with the Court’s orderselfviolated counsel’s (unfounded)

conception of her client’'s due process rights:

All of the Magistrate’s Ordersesult from proceedings in which
Loop Al was allowed to make no record, was given no hearing, and
was generally prohibited from submitting the briefing and evidence
with [sic] the due process, the Federal Rules and the Civil Rules
guarantee. Many of the Magiate’s Orders listed includeua
spontearguments (or sanctions) of tMagistrate made for the first
time in the order. All but one dhe Magistrate’s Orders listed in
[the OSC] were issued withoutduly noticed motion and briefing
that Loop Al was entitled to subtrunder Civil LocalRule 7. The
procedural deficiencies that pezate the Magistrate’s Orders mean
the Court would violate Loop Al's dugrocess rights if it relied on
those Orders to issue anythier sanctions of any kind.

This claim that Judge Ryu’s basic, routineadivery management practices resulted in a
grievous and comprehensive due process violatibnv@ous in the Court’s view. And counsel’s
argument that “[r]elying on the Magistrate’s Orsléor purposes of a new sanction . . . would be
improper because it would alter the procedprature of the Magistt@’'s Orders by suddenly
turning them into some sort of rapand recommendation under Rule 72(loJ,"at 5, is
nonsensical. Judge Ryu had falithority to issue orders ragieng nondispositive matters, like
discovery, under Rule 7&), and the litigants are bound to falldhose orders unless modified or
set aside by the district coupigriod and full stop. Counsebszarre contention that mundane
discovery management procedures of the typedit@air every day in thidistrict and many others
are broadly unconstitutional maymain her documented and repeghfailure to comply with
Judge Ryu’s orders, but in no way excuses that failure.

Counsel also citegnited States v. NationMedical Enterprises, Inc792 F.2d 906, 910
(9th Cir. 1986), for the principlihat the Court “cannot aggregatelers that relate to different
issues” when issuing sanctions. Dkt. No. 922@at But the Ninth Circuit has clarified that
consideration of all of the sanctioned party’sawact is proper where, &&re, “all the misconduct
is of the same type: discovery abuse&driana Int’l, 913 F.2d at 1412.

In addition, counsel contends that “the guaen of the charge leveled in [the OSC]

appears to be that Loop Al's conduct somehow edtise Magistrate do [sic] more work than the
22
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Court believes should have been required.” Dkt. 922 at 6. But the Court is not saying that
plaintiff has simply been a busy litigant. Instead, the record establahesjantly, that counsel’s
constant failure to follow the Court’s rules andens has resulted in an unconscionable waste g
time and resources for all concerned.

Everything about counsel’s response to th&€®@&nforces why terminating sanctions are
necessary: in the end, counsel simply thistks knows better than the Court what the law
requires, and when she disagrees with a coddrpshe views compliance as a matter solely
within her own discretion. On appeal, courssah press her arguments that her conduct was
justified because of the Couwstallegedly unconstitutional predures, or because of opposing
counsel’s claimed bad behavior,whatever other grounds sieshes to assert. But the
fundamental reality is this: @urt cannot effectively managease when its orders are viewed
by counsel not as mandates to be followed, bstiggestions to be complied with if, when and
how counsel’s judgment dictateSeeDkt. No. 964 (December 27, 2016 order of Judge Ryu) (“I
sum, the record is replete with examples aiRiff's unwillingness or iability to comply with
court-ordered procedures regaglidiscovery dispute resolution, andoarticular, the requirement
that the parties meet and confer in goathfaefore seekingaurt intervention.”).

* * *

Plaintiff’'s conduct has clogged the Court’s detkprotracted thistigation, and made it
impossible for this case to proceed to any remdgehtrial. “The most critical factor to be
considered in case-dispositive sanctions is whether a party’s discovery violations make it
impossible for a court to be confident that theipanvill ever have access to the true facts.”
Conn. Gen. Life Ins482 F.3d at 1097 (internal quotation nsadmitted). This is such a case:
Plaintiff has “so damage[d] the integrity of theabvery process that there can never be assura
of proceeding on true factsSee id(internal quotation marks omitted). For these reasons, the
Court orders terminating sanctiopsrsuant to Rule 37(b)(2).

F. Dismissal under the Court’s Inherent Authority

The Court will also address the bases seépdram Plaintiff’'s discovery conduct that

warrant dismissal under theo@t’s inherent authority.
23
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Courts have the inherent power to impesrious non-monetary sanctions, including
“outright dismissal of a lawsuit” for conduthat “abuses theuglicial process.”"Chambers v.
Nasco, InG.501 U.S. 32, 44-45 (1991Roadway Express, Inc. v. Pipdd7 U.S. 752, 765

(1980).
Courts of justice araniversally acknowledgetb be vested, by their
very creation, with power to impessilence, respect, and decorum,
in their presence, and submission to their lawful mandates. These
powers are governed not by rutg statute but by the control
necessarily vested in courts to mage their own affairs so as to
achieve the orderly and exptdus disposition of cases.

Chambers501 U.S. at 43 (citations and intergalbtation marks omitted). These “inherent
powers” enable courts “to manage their casescaartrooms effectively and to ensure obedienc
to their orders.”F.J. Hanshaw Enters. v. Emerald River Dev.,,|2d4 F.3d 1128, 1136 (9th Cir.
2001). Through this power, courts may sanction a party that has “engaged deliberately in
deceptive practices that undermineititegrity of judicial proceedings’eon v. IDX Sys. Corp
464 F.3d 951, 958 (9th Cir. 2006) (internal gtiotamarks omitted), and in conduct “utterly
inconsistent with the orderly administration of justic&/y/le 709 F.2d at 589.

“Before awarding sanctions pursuant to its neim¢ power, the court must make an expres
finding that the sanctioned party’s behavionstituted or was tantamount to bad faithlaeger
v. Goodyear Tire & Rubber Ca813 F.3d 1233, 1244 (9th Cir. 2016) (internal quotation marks
omitted). The Ninth Circuit has “found bad faitha variety of conduct stemming from ‘a full
range of litigation abuses.’td. (QquotingChambers501 U.S. at 46). For inherent power
sanctions to be proper, “the contt@ be sanctioned must be doewillfulness, fault, or bad
faith.” Anheuser-Buscl69 F.3d at 348 (internguotation marks omitted$ee also Evon v. Law
Offices of Sidney Mickel688 F.3d 1015, 1035 (9th Cir. 2012) [t[is clear that a ‘willful’
violation of a court order does not require proof of mental intestt ag bad faith or an improper
motive, but rather, it is enoughatiha party acted deliberately.”).

Plaintiff's refusal to follow the Court’s ordeh&s been pervasive and egregious. Even if
Plaintiff's discovery failings h@not cast doubt on the action’s merPlaintiff's refusal to obey
Court orders and proceed in a professional mamagicreated an untenable situation. The recol

is riddled with examples of unprofessionalism timatke clear that no ageate lesser sanction is
24
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available.

Plaintiff's actions evince a pgistent belief that it iabove any obligation to obey the
Court’s orders, deadlines, or rules. For example, Plaintiff's oppositions to the motions for
summary judgment were due on July 4, 201&irfff had earlier asked for a three-week
extension to respond to the motions, which the Cademied. Dkt. No. 766. Plaintiff then asked
the Court for an extension until July 4, which the Court granted. Dkt. No. 772. On July 5, 20
however, Plaintiff notified the Couthat it would not meet theddrt's deadlines. Dkt. No. 788.
Plaintiff then proceeded by rules of its own creatiassuming the Court’sleoin setting deadlines
and informing the Court when it would file its oppositioi®eeDkt. No. 788 (“I will be able to
file all remaining summary judgment briefing amaterials by close of business today, and Looy
Al's Opposition to the Motion t&trike by no later than tomom’). Such a deliberate and
willful refusal to follow the Court’s ords was not an isolated occurren&@ee, e.qg.Dkt. No. 796
(opposition brief filed two days late); Dkt.dN802 (“errata” of oppositiohrief filed three days
late); Dkt. No. 802-2 (redline of “errata” shing that substantial e@mges were made to
opposition brief, including the insertion of nuroas new legal authorities); Dkt. No. 807
(declaration of Plaintiff's couns@h support of opposition brief, and six attached exhibits, filed s
days late and one day before the reply brief was gee)alsdkt. No. 850 (Judge Ryu orders a
response to be filed by July 26, 2016); Dkt. R66 (Plaintiff files thaesponse on July 27, 2016).

In August 2015, Judge Ryu described Plaintifé&usal to follow the court’s instructions

when briefing a dispute. Dkt. No. 1851 (“Order 175”). Order 175 provided:

Plaintiff Loop Al, Inc. did not prome full argument on several of
the disputes. Instead, as to onetld disputes, Plaintiff requested
leave to fully brief its position on a protective order, and attached an
exhibit containing its redline ofhanges to Defendants’ proposed
protective order, along with onpage of annotations explaining
certain edits, essentially grantirigelf additional pages of argument.
The court previously ordered the parties to follow the structure and
limits of its joint letter process because it requires the parties to
focus on the most important i€8) and to make appropriate
compromises. The court is concerned that Plaintiff continues to
disregard this guidance.

Id. (citations omitted).
In April 29, 2016, this Court admonished Plaifgiblatant disregard for the Court’s rules
25

X



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

regarding page limits:

[T]lhe single-spaced argumemin pages 18-21 of Plaintiff's
opposition blatantly circumvents the local rules page requirement
and reflects complete disregard for the Court’s filing ruseseCiv.

L-R 3-4(c) (“Text must appear ame side only and must be double-
spaced with no more than 28 lines per page . . ..").

Dkt. No. 633 (“Order 633").

In another incident, Plaintiff @jn confirmed its refusal to follow the Court’s instructions
and local rules. In April 2016he Court struck Plaintiff's d#aration, exhibits, and appendix
attached to its opposition to Defendants’ motiowlismiss for lack of jurisdiction. Order 633

(citing Civ. L.R. 7-5). The Court held:

In violation of part (a) [of Civil Laal Rule 7-5], Plaintiff's attached
exhibits and appendixyvhich include emails, screenshots taken from
company websites, contracts, and other evidentiary materials, are
largely unauthenticated; therens sworn testimony or averment by

a competent witness that each détied item is a true and correct
copy of what Plaintiff purports ib be. Additionally, in violation of

part (b), the declaration consistsnaist entirely of legal conclusions
and argument.

See id.In the interest of resolving the motiondsmiss on the merits (rather than based on
counsel’s compliance failures), the Court permitaintiff to file revised declarations and
exhibits. Id. Yet again, despite the Court’s admonitiBhgintiff did not follow the Court’s order,
submitting thesameexhibits (including an unsworn 32-pageart in timeline form that in no way
complied with Order 633 or the local ra)jeand filing no dedration at all. SeeDkt. Nos. 651-56;
Dkt. No. 717 (“Order 717”) (holdinghat despite the fathat “Order 633 wasarrowly directed to

the straightforward requirements of the local siile . . Plaintiff refused to follow the order,

instead filing an exasperatingly off-point 14-pageponse addressing Almawave’s arguments and

a host of issues simply irrelevant” to Order 63Btgted scope). The Court held that it would be
fully justified in striking Plaintiff's filing in itsentirety and granting thaotion to dismiss based
on an absence of evidence in the record, butigeohvPlaintiff yet another opportunity to comply,
explaining that it wanted the record to be tayslear that Plaintiff had been given multiple
opportunities to comply with the localles and the Court’s order. Order 717.

Additionally, Plaintiff has demonstratedwillingness to shade the truth when

communicating with the Court. For example, relyag whether Plaintif§ counsel and Defendant
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had met and conferred, Plaintift®unsel alleged that when “Lod@y returned counsel’s calls,
they were not answered; when messages wergHefe were no returnexdlls.” Dkt. No. 589.
Counsel for Defendant 1QS, Inc. filed a respanskcating that she cat Plaintiff's counsel
fifteen times between March 7 and March 311@ attempting to meet and confer, and that
Plaintiff did not return her calls. Dkt. No. 596udge Ryu ordered the parties to submit call,
phone, and email records supporting their allegations. Dkt. No. 612. The submitted evidenc
substantiated 1QS, Inc.’s positionly, establishing that its counsehlled Plaintiff’'s counsel’s
office numerous times between March 7, 2016 and March 31, 2016, and that most calls laste

between three and four minutes because shmkftages each time.” Dkt. No. 625. Plaintiff's

evidence, however, did not substantiate its position. “Plaintiff submitted evidence of only one¢

telephone call to 1QS], Inc§’ counsel from March 7, 2016 through March 31, 2016: on March !
2016, Plaintiff's counsel called 1QS], Inc.]'s couhs®ffice and left a message.” Dkt. No. 625.
Contrary to Plaintiff's suggestiaio the court, Healy did not makeultiple calls, 1QS, Inc. made
multiple calls to Healy, and there was no evidence showing that 1QS, Inc. refused to participg
the court’s joint letteprocess. Dkt. No. 625.

Finally, Plaintiff's counsel’s conduct is ueboming a member of the bar and the officers

that practice in this Court. On July 15, 2016, kidéé¢d a letter with theCourt indicating that she

1 As another example, Plaintiff’'s motion for artension indicated thathe repeatedly reached
out to Defendants without a response. Dld. 753. Almawave’s response, however, included
the email communications between the parties stpthat Defendant in fact responded multiple
times. Dkt. No. 763. Almawave argued:

Counsel for the Almawave Defendampeatedly asked Loop to
provide a proposed stipulation. & states that “[n]Jo counsel has
agreed to stipulate to this requestto any extension of time” and
“the Defendants refused to agree [to] any briefing schedule.” Dkt.
753 at 2:14-15 and 2:26-27. Thistise only because Loop refused
to schedule a time for a recorded call aeder provided a proposed
stipulation.

Id. (emphasis and brackets in original). eTdttached email communications confirmed
Almawave’s characterizatiaof their communicationsSeeDkt. No. 763-2. Contrary to
Plaintiff's representation to the Courtwas Plaintiff’'s counsel who failed to respond
appropriately: given the Courttgder requiring calls to be rewted, Dkt. No. 156 at 2, it was
disingenuous to repeatediyrport to seek to communicate via unrecorded cslsDkt. No. 763-
2atl.

27

d

te ir




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

had become so upset during a deposition tretgdammed” her coffee on the table and spilled
the contents of her beverage allegedly on Alange’s counsel. Dkt. No. 832. The transcript
reveals that Almawave’s coungeld Healy to “Be quiet,” thatlealy threatened to leave the
deposition with the deponent, and that Almawawesnsel advised the penent to stay because

he was there under Court order. Dkt. No. 84&-40. Then the following exchange ensued:

[AImawave’s Counsel to deponent]rSi think you should take five
and think about it [before leavirige deposition with your counsel].

[Healy]: No. I think yar should take a fucking break. You should
take --

(Interruption in proceedings.)

[Almawave’s Counsel]: Oh, my goodness.

[Healy]: Take a fucking break.

[AImawave’s Counsel]: | need helfhe just threw her coffee at me.

She’s going crazy. Sir, you shoujét a lawyer. You're a witness.
Oh, my God. Sorry about that. We're going to go off the record.

Id. at 414. When the deposition resumed, the depaagriirmed that Healy threw her coffee in
opposing counsel’s directiord. at 42, and that he sawffee on opposing counsel’s bag,
computer, and persord. at 46. By affidavit, the court reportstated that Healy “threw a large
cup of iced coffee across the room,” thatltegerage “landed on a chair beside Attorney
Wallerstein,” that “coffee waall over the chair, the rudripping down Mr. Wallerstein’s
suitcase, across the width of the suitcase, oplose, computer, and on ttable,” and that “the
side of his shirt and his pts were also wet.” Dkt. No. 840-3 (Sambataro Decl.).

As Judge Ryu observed, “such an inappraerautburst would lead most people to
apologize on the spot — something along the loiésm so sorry. Are you okay? | lost my
temper, and | shouldn’t have done that. Let mefpaany damage | caused.” Unfortunately, thg
did not happen here.” Dkt. No. 977 (“Order 977") at 3. Instead, Plaintiff's counsel sought to
justify her behavior and calldgte resulting sanctions motion “oageous” and “baseless.” Dkt.

No. 853 at I The Local Rules require every attormewcticing before this Court to “[clomply

12 Judge Ryu ordered Plaintiff's counsel toy pdmawave’s counsel $250 in damages caused by
her act, while deferring to the undersigned reigaravhether more serisuadditional sanctions
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with the standards of profeesial conduct” imposed by the St&ar of California; “[clomply

with the Local Rules of thedlirt”; “[p]ractice with the honegt care, and decorum required for
the fair and efficient administration of justice”; afd]ischarge his or her obligations to his or he
client and the Court[.]” Civ. L.R. 11-4(a). Hedlgs failed to meet theséandards as exhibited
by her behavior towards opposing counsel duringdbosition. No excuse (not even Healy’s
belief that Almawave’s counsel “insulted her” t&fling her to “be quiet’ran justify Healy’s on-
the-record use of profanity and thesuing outburst that resulted in herling her coffee in
opposing counsel’s direction. And while thestions were “shockingnd inappropriate,”

Healy’s subsequent defiance was even moreerning: she “repeatly refused to take
responsibility for her conduct, abe has done throughout this case.” Order 977 at 4. Judge R
aptly summarizes the argument$iaintiff’'s sanctions oppositioorief as follows: (1) “[t]he

devil (my opposing counsel) made do it”; (2) “I apologized (sort of)”; (3) “[i]t wasn’t that
bad”; and (4) “[d]on’t taket out on my client.”Id. at 4-7 (emphasis omittedee alsdkt. No.

853 (brief)*® Overall, the behavior of Rintiff's counsel during and flowing her outburst is part

yu

of a consistent and case-long ladfkprofessional judgment, and a persistent unwillingness to meet

the standards of conduct required of mi&ys practicing in this District.
When Healy’s conduct is viewea the context of this castte Court finds that only one
remaining sanction is fitting. Healy’s unprofessional conduct, her refusal to obey the Court’s

deadlines, rules, and orderagdaher inability to practice “witthe honesty, care, and decorum

required for the fair and efficieadministration of justice” underscore the necessity of terminating

sanctions in this action. Accordingly, the Cozwhcludes pursuant tesitnherent power that

terminating sanctions are appropriate.

were warranted in light of the order to show cause regardimgrtating sanctions. Order 977 at

1.

13 plaintiff's counsel finallyapologized at the sanctiohearing before Judge Ry&eeDkt. No.

946 at 39-40. Much of her apolodywever, centered on her belieat her reputation had been
harmed by Almawave counsel’s “false allegatioas'well as her belief & she had already “been
sanctioned by the public.Id. at 40. At any rate, the apologgme over three months after her
outburst and the filing of Plaiiff's remarkably remorseless sanctions opposition bi$sfeDkt.

No. 853. Judge Ryu appropriatelyaracterized the apology as “tittle, and far too late.”See
Order 977 at 5 n.7.
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In addition, the Court exercisés discretion to revoke Healyfmo hac viceadmission in
this case and will not grant such admissioany future cases before the undersigrgeeCiv.

L.R. 11-3(c) (“The assigned judge shall have ison to accept or regethe [pro hac vice]
application. ");see also Brooks v. Motsenbocker Advanced Devs, 3Ir@.F. App’x 753 (9th Cir.
2010) (noting that the distti judge below revoked th@o hac viceadmission of Plaintiff's
counsel with respe¢b that case only}'

IV.  CONCLUSION

Dismissal is a harsh sanction watethin only extreme circumstanceds. re PPA Prods.
Liab. Litig., 460 F.3d at 1226. The Supreme Court hastheld‘the most severe in the spectrum
of sanctions provided by stdé or rule must be available to tthstrict court inappropriate cases,
not merely to penalize those whose conduct mayeleened to warrant such a sanction, but to
deter those who might be tempted to [engage ich sonduct in the absenoésuch a deterrent.”
Nat’'| Hockey League v. Metro. Hockey Club, |@27 U.S. 639, 643 (1976). This case presents
such “extreme circumstances.” Dismissal iprapriate not only as sanction for Plaintiff's
flagrant disregard for its responsiiies, but also as a deteritetio others and to ensure the
integrity of the judicial proess. The Court, therefol2lSMISSES Plaintiff's action with
prejudice. Each party will bear its oiges and costs. In addition, the CREVOKES thepro
hac viceadmission of Valeria C. Healy this case and wilhot grant such admission in any future
cases before the undersigned.

To the extent not already rdged, the following motions alIOOT : the summary
judgment motions, Dkt. Nos. 733, 737, 740; the mottostrike or exclude Plaintiff's evidence,
Dkt. No. 738; Almaviva’'s motion for Rule 11rs&tions, Dkt. No. 801; Almawave’s motion for
relief from Plaintiff's refusal to comply with pneédl orders and 1QS, Ins.related joinder, Dkt.
Nos. 869 and 871; PlaintiffBaubertmotion, Dkt. No. 875; Defendants’ motion for default
judgment, Dkt. No. 897; Plaintiff’'s motion for &y of judgment, enforcement of anti-SLAPP fee

award orders, and related remedies, Dkt. No. ¥intiff's motion forpartial judgment on the

14 As an unpublished Ninth Circuit decisidrooksis not precedent, but can be considered for i
persuasive valueSeeFed. R. App. P. 32.1; CTA9 Rule 36-3.
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pleadings, Dkt. No. 986; several motions to withdraw or substitute counsel, Dkt. Nos. 892, 95
956; Plaintiff’'s motion to file olgctions to the declaration aidge Ryu’s law clerk, Dkt. No. 938;
Plaintiff’'s motions for relief from nondispositiveal orders and objections pursuant to Federal
Rule of Civil Procedure 72, Dkt. Nos. 836, 846, 889, 905, 909, 968, 972, 974, 980vad4us
administrative motions to file under seal, Dkt. Nos. 490, 535, 626, 729, 735, 736, 799, 803, §

5,

05,

810, 857, 910; and several other miscellaneous administrative motions, Dkt. No. 593 (regarding

order on stipulation); Dkt. No. 63% enforce protective order); RDKNo. 794 (to file answer out
of time).
The case is herelLOSED. No motion for reconsideration regarding this order will be

entertained by the Court.

IT IS SO ORDERED.
Dated: March 9, 2017

5 HA?WOOD S. GILLIAM,JR.7£ ’

United States District Judge

15 Even if Plaintiff's motions for relief from nondispositive trial orders were not moot, the Cou
would nonetheless deem all of them deni8deCiv. L.R. 72-2 (“If no order denying the motion
or setting a briefing schedule is made withéhdays of filing the motion, the motion shall be
deemed denied.”see alsdkt. No. 984 (Plaintiff's most i@nt motion for relief from
nondispositive trial order, filed more than 14 days ago, on February 14, 2017).
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