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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

STEPHANY BORGES,

Plaintiff,

Case No. 15-cv-00846-YGR

V. ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANTS' M OTION FOR
SUMMARY JUDGMENT ; DENYING
DEFENDANTS' MOTION TO EXCLUDE

Re: Dkt. Nos. 67, 72

CiTY OF EUREKA, ETAL .,

Defendants.

Plaintiff is the mother of decedent Daren Borges, who died as a result of acute
methamphetamine intoxication while detaimeé sobering cell athe Humboldt County
Correctional Facility (the “County jail”) oruhe 13, 2014. Plaintiff brings the following: (1)
section 1983 denial of medical care claim underRburth and Fourteenfkmendments against
individual arresting City oEureka police officers (“Cityflicers”) and detaining Humboldt
County correctional officers (“County officers{2) section 1983 intéerence with familial
relationship claim under the Foeenth Amendment against CitgcaCounty officers; (3) section
1983 municipal and supervisory liaty claim against the City oEureka (“City”), Humboldt
County (“County”), and Sheriff Downey; (4) Ameans with Disabilitie#\ct and Rehabilitation
Act claims for failure to provide reasonable abowodations against thatZ and County; and (5)
state law claims for violatioaf California Government Code section 845.6 and negligence for
failing to summon medical care agsi all defendants. Presentlyngéng before the Court are (1)
Defendants’ Motion for Summary dgment (Dkt. No. 67) and (Befendants’ Motion to Exclude

Expert Testimony (Dkt. No. 72).
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The Court having carefully considered fhagers, pleadings, admissible evidence, and
arguments of the parti€3RDERS as follows:
(A) Defendants’ Motion to Exclude Expert TestimonyDBNIED.
(B) Defendants’ Motion foSummary Judgment {SRANTED IN PART andDENIED IN
PART as follows:

1.

Defendants’ motion for summary judgmeas to the Fourth Amendment
unreasonable seizure claim against the City officEBRISNTED.

Plaintiff's Fourteenth Amendment claiagainst City officers for denial of
medical care i®ISMISSED ASMOOT.

Defendants’ motion for summary judgmexstto the Fourth Amendment denial
of medical care claim for City officers (3RANTED.

Defendants’ motion for summary judgmexst to the Fourth and Fourteenth
Amendment denial of medical care claiagainst the County officers Corporal
Bittner, Corporal Hammer, Officer Swirand Supervising Correctional Deputy
Hershberger i©®ENIED.

Defendants’ motion for summary judgmexst to the Fourth and Fourteenth
Amendment denial of medical care ot against County officer Corporal
Basler iSGRANTED.

Defendants’ motion for summary judgmexst to the Fourteenth Amendment
familial interference claim against the City officer§&58BANTED.

Defendants’ motion for summary judgntes to Fourteenth Amendment
familial interference claim against Coyrtfficers Corporal Bittner, Corporal
Hammer, Officer Swim, and Supenngi Correctional Deputy Hershberger is
DENIED.

Defendants’ motion for summary judgmexst to the Fourteenth Amendment
familial interference claim againsoGnty officer Corporal Basler (SRANTED.
Defendants’ motion for summary judgmeas to the section 1983 claim for

municipal and supervisory lidity against the City iSSRANTED.
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10. Defendants’ motion for summary judgnies to the section 1983 claim for
municipal and supervisory lidity against the County iBENIED.
11. Defendants’ motion for summary judgnies to the section 1983 claim for
municipal and supervisory liability against Sheriff DownelpByIED.
12.Defendants’ motion for summary juahgnt as to the Americans with
Disabilities Act and Rehabilitation Actaims against the City and County is
GRANTED.
13. Defendants’ motion for summary juahgnt as to the section 845.6 claim
against the County and County offic€srporal Bittner, Corporal Hammer,
Officer Swim, and Supervising Correctional Deputy Hershberdeeisep.
14.Defendants’ motion for summary juahgnt as to the section 845.6 claim
against County officer Corporal BaslelGRANTED.
15. Defendants’ motion for summary juahgnt as to the section 845.6 claim
against the City and City officersGRANTED.
16. Defendants’ motion for summary judgmerstto the negligence claim against
the County and County officers GRANTED.
17.Defendants’ motion for summary judgmerstto the negligence claim against
the City and City officers I&RANTED.
l. BACKGROUND
On June 13, 2014, at approximately 2:00 p.m., Glitifureka police officers received and
responded to a call concerning a male on a aitgvealk who appeared to be under the influence
and was taking off his clothes. (Dkt. No. &9AMF 1.) Upon arrival athe city sidewalk, Officer
Michael Stelzig saw that Borgess displaying what Stelzig undeyed to be signs of stimulant
intoxication, namely, sweating, glassy eyaghwa blank stare, uncontrollable body movements,
and mumbling.Id. at AMF 3.) Officer Stelqy arrested Borges for plibintoxication. Officer
Bryon Franco arrived at the scesteortly after Officer Stelzig, artie two of them agreed with
one another that Borges did mated to be transported to aspdal emergency room, but could

instead be taken directly to the County jddl. @t AMF 17.)
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Upon arrival at the County jail, Officer Stel informed the jail staff that Borges was
“methed out.”. [d. at 19.) Meanwhile, Borges remained ie thack seat of Officer Stelzig’s patrol
car, where—unseen by Officer Stelzig—H#anged his head on the door/windold. @t AMF 22.)

Once inside the County jail, Corporal TBittner and Officer David Swim began the
initial pat-down of Borges.See idat AMF 201.) Due to Borgestgsistance and unpredictability,
an additional officer, Corporal i Hammer, was asked to assid. @t AMF 30.) Supervising
Correctional Deputy Tim Hershbergeas not directly involved ithe pre-booking of Borges, but
plaintiff presents evidence that he observed Borges and was able to hear the encounter fron
desk in the processing arehl. (at AMF 33.)

If a detainee is “uncooperaéiVat the County jail, the Counjgil’'s practice requires that

the medical evaluation be postponed until afterdetainee is placed in a sobering céll. t
AMF 38.) Borges was thus placed in a soberinbate2:40 p.m. by Officer Swim and Corporals
Bittner and Hammerld. at AMF 41.) Deputy Hershberger was also pres&htat AMF 34.)
After Borges was placed in the sobering cefiuese from CFMG, the medical group with whom
the County contracts to provide medical servicasne to evaluate hiapproximately 20 minutes
later, at 3:00 p.m.d. at AMF 45.) The nurse did not go idsithe sobering cell because Borges
was “swinging his shirt around and &aped agitated.” (Dkt. No. 67 45.) In general, the medical
staff will not go inside the sobeg cell to examine the inmate and take his vital signs if he is
uncooperative.See idat 14.)

Over the next hour, County officers parhed five sobering cell safety che¢kSee id at

16-17; Dkt. No. 78 at 24-29.) Some of the Couwrfficers also observed a monitor in the County

jail processing area, Dkt. No. 79 at AMF 375, whidmtained a live feed of the sobering cell, the

video recording of which has since been preskarel is part of the summary judgment record,
Dkt. No. 79-21. The parties disagree as to vamat can observe on the video. Plaintiff argues th:

the video evidences that the Counfficers saw “Borges take hisothes off, soak them in toilet

! County officers also performed one sobeiirtj safety check prior to the 3:00 p.m.
CFMG nurse’s evaluation.

his

nt
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water, fling them around, yell, roll around on the floand spin in circles on the floor.” (Dkt. No.
78 at 25.) Plaintiff further destxes the video as showing thatrBes “flopped around on the cell
floor naked, fanned himself to cooff, became more agitated andtdessed, held his head in his
hands as if crying, washed his groin with teilster soaked clothing, kicked the privacy wall,
assumed a face down position with his legs tlemgland twitching, then went to his knees
doubled over looking sick.1d.) Plaintiff argues that Borges’s “highly agitated and bizarre
behavior” was consistent wigxcited delirium, a symptom af methamphetamine overdose that
requires immediate medical attentioBeg id) Defendants do not entiretlispute thisdescription
of Borges’s behavior, other than to argue thatsobering cell video dseaot actually show a
“rapid deterioration by Borges,” and to state tihatre is no “evidence oeasonable inference that
can be drawn that Borges was soaking his clathdse toilet to “coohimself off.” (Dkt. No. 94
at 8-9.)

The parties agree that eventually Borgesame more passive. Plaintiff claims Borges'’s
last movement detectable by the sobering cell camera was at 3:16 p.m. (Dkt. No. 78 at 27.)
Defendants counter that the vadshows Borges moving his heaidabout 3:17 p.m. (Dkt. No. 94
at 13.) Defendants also argue ttte County officers aderved Borges breathing, as they indicated
on the sobering cell log, even though tisisiot observable from the vidédSeeid.) Finally, the
parties agree that, at 4:00 p.m., Corporal Hammeeiormed a final sobering cell safety check and
found that Borges did not appear to be briegth(Dkt. No. 67 at 16Dkt. No. 78 at 29.)

At that point, the County officers initiateinergency medical care, but Borges did not

have an observable pulse. (Dkt. No. 67 at 17.) 8®rgas transported from the jail to the hospital

% Between 3:17 p.m. and 4:00 p.m., Countyagffs performed three safety checks that

plaintiff contends were inaccurdie the extent they described Borges as breathing in the sobering

cell log. (Dkt. No. 78 at 28-29.) &htiff argues that the checkgere not long enough for the
County officers to be able to tell whether ot Borges was breathing, since they ranged in time
from just 1 to 2.6 secondsSée id at 28.) Defendants counter tiab of the three checks were
not 2.6 and 2.3 seconds, as piiffiralleges, but actually 338 and 3.169 seconds, respectively.
(Dkt. No. 94 at 14.) Defendants alamue that “[i]f respirations am@ccurring at the usual rate of
12 to 20 times per minute, it is certain at the bBrgénd that a respirat was visible and more
likely than not at the lower end agnatter of simple arithmetic.td)
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by emergency medical personnel at approximately 4:16 pdmhBorges died as a result of acute
methamphetamine intoxication. (Dkt. No. 79 at AKMS.) Plaintiff argues that Borges more thar
likely would have survived with proper medicadtment if he had been taken to the hospital at
any point prior to 3:45 p.m. (Dkt. No. 78 at 29.)
Il. EVIDENTIARY |SSUES

Defendants seek to exclude the following opisiof plaintiff's poliee and jail practices
expert, Richard Lichten: JTopinions based upon thelgective interpretation or
misinterpretation of video of éhdecedent,” (2) “opinions as &my policy for which there is no
foundation that the policy is that of the agencemtity to which it is attributed,” and (3) “the
absence of any policy with respéc a monitoring system thatm®t required at the Humboldt
County Correctional Facility.” (Dkt. No. 7& 5.) The Court addresses each in turn.

A. Lichten’s Opinions Based Upon the Sobering Cell Video

Defendants do not dispute that Lichten is qualifie offer an expert opinion as to police
policies and practices, or to opine on what oeasle officers would do in a given hypothetical
situation. However, they claim that because Liolteas no purported expertise in forensic video
analysis,” he is not “qualified to conclude frdhe video what could be observed in real time by
any police officer or correctional officer coamed to what is captured on the videdd: @t 3.)
However, plaintiff does not offer Lichten’s opim to conclude what any of the County officers
observed in real-time. Rather, Lichten simplgluded a recitation of ehfacts in his Rule 26
report that includes a descriptiohwhat he observed on the videxzordings in order to lay a
proper foundation for his opinions on police and padctices, and what reasonable officers would
have done in response to the facts as heidesahem. If defendants believe Lichten has
“misdescribed” what is depicted on the vide@rthhey will have the opportunity to cross-
examine him regarding the factual basis for hisiops and to offer their own expert witness to
interpret the events dhe video. Defendants’ &course is not exclusion of the testimony, but,
rather, refutation of it by cross-examination daydhe testimony of [hispwn expert witnesses.”

Humetrix v. Gemply268 F.3d 910, 919 (9th Cir. 2001).
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Defendants’ motion to exclude Lichten’s ojmn based upon what he observed in the
video is therefor®ENIED.

B. Lichten’s Opinion Regarding Breach of County Policy

Defendants argue that Lichten improperiyncladed that a policy marked “Humboldt
County Adult Policy and Procedure Manual” vihs policy of the Humbadlt County Correctional
Facility, instead of CFMG, the medical group pabag services to thedtinty jail. (Dkt. No. 72
at 4.) Based on this, defendants argue that Licimeorrectly concluded that the County policy
was breached because medical staff did not seeeB@rmpr to being admitted to the sobering cell.
Defendants claim that the Countylipg instead requires only thatehnmate be seen within one
hour of being placed in the sobggicell, and that the policy wasetlefore not breached in this
case. Once again, defendants’ “recourse is nousxxel of the testimony, butather, refutation of
it by cross-examination and by the tesiimg of [their] own expert withesseddumetrix 268 F.3d
at 919. The jury will then decide winetr the County’s policy was breached.

Defendants’ motion to exclude Lichten’s pjin that County policy was breached based
on the “Humboldt County Adult Policynal Procedure Manual” is therefdD&ENIED.

C. Lichten’s Opinion Regarding the Sdering Cell Monitoring System

Defendants move to exclude Lichten’s opinioatttine County is “neglectful for failing to
have adequate policies regarding an audio monitoring systtma subject sobering cell” on the
basis that “there is no foundatiorattsuch a system is requiredtiire subject sobering cell.” (Dkt.
No. 72 at 5.) Regardless of whether a “requinethi® use a monitoring system in the sobering
cell existed, Lichten is entitled to offer hispext opinion as to whaypes of measures a
reasonable municipality would haadopted with regard to the monitoring of the sobering cell.
The fact that a state regulation may not require audio monitoring inlileersg cell is something
the jury may consider when deciding whetheadoept Lichten’s conclusiams to the sufficiency
of the steps the County took tamitor the sobering cell. Furthexs stated previously, defendants
can present their own expéestimony on this issue.

Defendants’ motion to excludachten’s opinion that th€ounty was neglectful for not

having a monitoring system in the sobering cell is therddanaeD.
7
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[I. APPLICABLE LAW ON SUMMARY JUDGMENT

Summary judgment is proper if the pleadiagsl evidence in the reb“show that there
IS No genuine issue as to any material faot! the moving party is entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(c). Any paseking summary judgment bears the initial burde
of identifying those portions of the pleadingsd discovery responstgt demonstrate the
absence of a genuine issue of material faetotex Corp. v. Catret477 U.S. 317, 323 (1986).
Material facts are those that migiftect the outcome of the cagenderson v. Liberty Lobby. Inc.,
477 U.S. 242, 248 (1986). An issue is “genuine” ahtigere is a sufficient evidentiary basis on
which a reasonable fact finder could find for te@moving party, and a ghate is “material” only
if it could affect the outcome of the suit under governing ldwat 248—49.

Defendants, in their motions, have the burdéproducing evidence negating an essentig
element of each claim on which they saattgment or showing that plaintiff cannot produce
evidence sufficient to satisfy tlidurden of proof at triaNissan Fire & Marine Ins. Co., Ltd. v.
Fritz Cos.,210 F.3d 1099, 1102 (9th Cir. 2000). If defemdameet that burden, plaintiff may
defeat summary judgment blgawving, through admissible evidentleat a material factual
dispute existsCalifornia v.Campbell138 F.3d 772, 780 (9th Cir. 1998). When deciding a
summary judgment motion, courts must view élvelence in the light most favorable to the
nonmoving parties and draw all jusdible inferences in their favoAnderson477 U.S. at 255;
Hunt v. City of Los Angele638 F.3d 703, 709 (9th Cir. 2011).rBonary judgment is rarely
appropriate when credibility is at isS BEC v. M & A West. Inc538 F.3d 1043, 1055 (9th Cir.
2008). “Where the facts are disputed, their reasmhiuand determinations of credibility ‘are
manifestly the province of a jury.Wall v. County of Orange&64 F.3d 1107, 1110-11 (9th Cir.
2004) (quotingsantos v. Gate287 F.3d 846, 852 (9th Cir. 2002)).

V. ANALYSIS

Plaintiff brings the following: (1) sectiof983 denial of medicalare claim under the
Fourth and Fourteenth Amendntergainst individual arresty City officers and detaining
County officers; (2) sectioh983 interference with familial relationship claim under the

Fourteenth Amendment agair@&ty and County officers; (3section 1983 municipal and
8
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supervisory liability claim agast the City, the County, and Sheriff Downey; (4) Americans with
Disabilities Act and Rehabilitain Act claims for failure to mvide reasonable accommodations
against the City and County; and gate law claims for violation of California Government Code
section 845.6 and negligence for failing to susnrmedical care against all defendants. The
analysis for each follows:

A. Section 1983 Claims Against Individual Defendants

To prevail on a section 1983 claim againstwitlial officers, a plaintiff must show that
the officer, acting under color of state lasaused the deprivatiaf a federal rightHafer v. Melg
502 U.S. 21, 25 (1991) (citation omitted). Howe\ddficers sued in an individual capacity may
assert a defense based on qualifremunity, which precludes lidhy if “their conduct does not
violate clearly established statuy or constitutional rights afhich a reasonable person would
have known.Harlow v. Fitzgerald 457 U.S. 800, 818 (1982) (citations omitted). To determine
whether an officer is entitled to qualifieahmunity, a court must evaluate two independent
qguestions, (1) whether the officecenduct violated a constitutidaght, and (2) whether that
right was clearly establishedthe time of the incidenPearson v. Callaharb55 U.S. 223, 232
(2009) (citations omitted).

A right is clearly established fjtlhe contours of the righfiare] sufficiently clear that a
reasonable official would understand thdiat he is doing vialtes that right.Anderson v.
Creighton 483 U.S. 635, 640 (1987). Although the ultimateden is upon plaintiff to show that
the constitutional right was clearly establishedsommary judgment the court must resolve all
factual disputes and aw all reasonable inferences in her fa&ee Clairmont v. Sound Mental
Health 632 F.3d 1091, 1110 (9th Cir. 2011). “If a genusseie of material fact exists that
prevents a determination of qualified immuratysummary judgment, the case must proceed to
trial.” Serrano v. Francis345 F.3d 1071, 1077 (9th Cir. 2003) (citation omitted).

Plaintiff asserts that individbafficers violated the followingonstitutional rights, and the
analysis for each follows: (1) the Fourth Andment based on unreasonable seizure by City
officers, (2) the Fourth and Faaenth Amendments based on @twoif medical care by City

officers, (3) the Fourth and Faaenth Amendments based on @twoif medical care by County
9
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officers, and (4) the Fourteenth Amendmergdzhon familial interference by City and County
officers.
1. Fourth Amendment Claim Against City Officersfor Unreasonable Seizure

Plaintiff alleges that the City officers detathand arrested Borges in violation of his
Fourth Amendment right to be free from unreasdmaearches and seizures. (Dkt. No. 25 at
34-38.) However, at the hearing on this motimm December 13, 2016, plaintiff conceded that th
City officers did, in fact, havprobable cause to arrest Borges.

Defendants’ motion for summary judgmenttashe Fourth Amendment unreasonable
seizure claim against thetg officers is therefor€&SRANTED.

2. Fourth and Fourteenth Amendment Claims Against City Officersfor Denial
of Medical Care

Plaintiff brings a Fourth Amendment claim or, in the alternative, a Fourteenth Amendn
claim for denial of medical care by the arrest@ity officers, Officers Stlzig and Franco. (Dkt.
No. 111 at 1-2.) Plaintiff alleges that Bordesl “signs and symptonad a high level of
methamphetamine intoxication and possible overdossted delirium, and/or a head injury.”
(Dkt. No. 78 at 35.) Plaintiff further alleges tHd]fficers are reasonablirained that any one of
these three conditions requires intiae medical attention, and teenple step of either calling
paramedics or transporting Borges to the hospitalld not have been contrary to any legitimate
police interests.”Ifl.) Thus, under the Fourth Amendmengiptiff claims that Officers Stelzig
and Franco “unreasonably denied and delayeadicakassistance” for Borges. (Dkt. No. 25 at
47.) Under the Fourteenth Amendment, plaintiffwisithat the City officers were “recklessly and
deliberately indifferent to [Borges] serious medical needslt( at § 53.)

At the hearing on this motion, on Decem8r 2016, the parties agreed that Borges’s
right to medical care duringhd immediately after his arrestas governed by the Fourth

Amendment and its “objective reasonablenessidaed, rather than the Fourteenth Amendment

10
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guarantee of “substéime due process>Thus, as the Fourth Amément provides an explicit
textual source of constitutional protection foe tonduct at issue here, plaintiff's Fourteenth
Amendment claim against the City aféirs for denial of medical carelBsMISSED ASMOOT.

The Fourth Amendment requires law ecfEment officers to provide objectively
reasonable post-arrest cavdejia, 2012 WL 1079341, at *5 n. 12 (citiffigatum 441 F.3d at
1099). However, the Ninth Circuit has not prédsed the exact contours of what constitutes
objectively reasonablgost-arrest careéd. (citing Tatum 441 F.3d at 1099). At a minimum,
though, the Ninth Circuit has required police offis to “seek necessary medical attention by
promptly summoning help or takingelnjured arrestee to a hospitdtState of Cornejo ex rel.
Solis v. City of Los Angele818 F. App’x 917, 920 (9th Cir. 2015) (citifigitum 441 F.3d)see
alsoCity of Revere v. Mass. Gen. Hgs$63 U.S. 239, 245 (1983) (“Whatever the standard may
be, [the defendant] fulfilled [his] constitutional obligation by seeing that [the apprehended per
was taken promptly to the hosgdithat provided the treatment necessary for his injury.”).

In Tatum for instance, the Ninth Circuit heldah“a police officer who promptly summons
the necessary medical assistance has acted eddgdor purposes of the Fourth Amendment”
where the arrestee’s labored breathing aftergoeandcuffed made it clear he was in distress.
Tatum 441 F.3d at 1099 (citation omitted). The Ninth Gitspecifically held that the officers in
Tatumdid not violate the Fourth Amendment by faglito perform CPR, since officers are not
required to provide “what hdsight reveals to be tmeost effectivenedical care for an arrested
suspect.ld. at 1098-99 (emphasis added) (citMgddox v. City of Los Angeles92 F.2d 1408,
1415 (9th Cir. 1986).

% See also Tatum v. City and Cty. of San Franciéda,F.3d 1090, 1098-99 (9th Cir.

2006);Mejia v. City of San BernardindNo. 11-cv-452, 2012 WL 1079341, at *5 n. 12 (C.D. Cal.

Mar. 30, 2012) (noting thatatummandates analysis of post-arrestdical care under the Fourth
Amendment in the wake @raham v. Connqr490 U.S. 386 (1989))/on Haar v. City of
Mountain View No. 10-CV-02995-LHK, 2011 WL 782242,%& (N.D. Cal. Mar. 1, 2011) (“the
Ninth Circuit has recently treated the failtogprovide adequate medical care during and
immediately following an arrests a claim properly broughbhder the Fourth Amendment and
subject to the Fourth Amendment’s objectigasonableness standardtgtions omitted)).

11
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Drawing all reasonable inferees in favor of the non-mawy party, plaintiff has not
proffered sufficient evidence that the City offisd¢ailed to provide objectively reasonable post-
arrest care to Borges. Even assuming tha€Ciheofficers knew Borges was under the influence
of a stimulant and may have had signs of andns, plaintiff has offered no authority to sugges
that the only reasonable courseaofion is to take the arrestee to the hospital rather than a nea
jail, where the arrestee should receive alica evaluation. Although taking Borges to the
hospital may have been the modeefive medical care for him inindsight, this is1ot required
by the Fourth Amendment. Moreover, in this cgdaintiff's medical experadmits that Borges
was clinically stable at the time of his arrestf.¥o. 82-1 at 15, and vidgootage of the arrest
shows that Borges was capablainfierstanding officanstructions and was compliant at the timg
of his arrest, Dkt. No. 79-19. Thus, the arrestity officers did not violate Borges’s Fourth
Amendment right to medical care.

For the reasons stated above, defendantsoméor summary judgment as to the Fourth
Amendment denial of medical care claim fatyWfficers Stelzig and Franco is therefore
GRANTED.

3. Fourth and Fourteenth Amendment Claims Against County Officers for
Denial of Medical Care

Plaintiff also brings a Fourth Amendment claim or, in the alternative, a Fourteenth
Amendment claim for denial of medical caretbhg County officers who detained Borges in the
sobering cell after he was brought to the County(2akt. No. 111 at 1-2.Plaintiff asserts that
the County officers failed to follow their own pabs “requiring a nurse to conduct [an] intake
medical evaluation due to Borges’s delirious amtooperative’ state, failed to conduct even a
minimal medical screening, and . . . made observabbonbvious distress #t should have led to
emergency medical treatment, or at least ichate medical evaluation(Dkt. No. 78 at 30.)
Plaintiff further argues that, “[ijnstead of calling for a nurse or arranging for transportation to {
hospital, [the County officers] rushed Borges iatsobering cell, where they watched him rapidl
deteriorate over a video monitorld() Thus, using the Fourth Amendment rubric, plaintiff claim

that the County officers “unreasonably denied dalayed medical assistance” for Borges. (Dkt.
12
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No. 25 at 1 47.) Using the Fourteenth Amendmebtic, plaintiff claimsthat the County officers
were “recklessly and deliberately indifferenfBorges’s] serious medical needs” and “violated
[Borges’s] substantive due process libertgrast in reasonably nonrestrictive confinement
conditions.” (d. at 11 53-54.)

a. Legal Standard: Fourth wveus Fourteenth Amendment

The parties do not dispute that Borges—araraless arrestee who had not been convicted
of any crime—had some constitutional righttedical care during his detention in the sobering
cell. At a minimum, all parties agree that Besghad a Fourteenth Amendment right to medical
care that would be governed by the Fourteentle#ament’s “deliberate indifference” standard.
Plaintiff, however, argues that Borges alsd haFourth Amendment right to medical care, and
that the Court’s analysis shouiherefore be governed by theufth Amendment’s “objective
reasonableness” standa(Dkt. No. 78 at 33-423ee Cty. of Sacramento v. Levid&3 U.S. 833,
842 (1989) (favoring an explicit textual sourfeconstitutional protection over a more
generalized notion of substargidue process when determinimgich constitutional amendment
governs a particular right).

The Ninth Circuit has not addressed this goestlirectly and its por decisions suggest
alternative conclusion€ompare Pierce v. Multnomah Cnty., Oregd6,F.3d 1032, 1043 (9th
Cir. 1996) (holding that, because the Fourth Amegraints used “to assess the constitutionality of
thedurationof orlegal justificationfor a prolonged warrantlegsost-arrest, pre-arraignment
custody,” it “should alsogply to evaluate theonditionof such custody” (citations omitted)) with

Gibson v. Cnty. of Washoe, Ne200 F.3d 1175, 1197, 1187 (9th Cir. 2002) (holding that, unde

-

Pierce “the Fourth Amendment sets the ‘applicable constitutional limitations’ for considering
claims of excessive force duringgpral detention,” buthat pretrial detainee’s “right to receive
adequate medical care while in the custody efGlounty . . . derive[d] from the due process
clause” under the Fourteenth Amendmeangrruled on other groung€astro v. Cty. of Los

Angeles833 F.3d 1060, 1076 (9th Cir. 2018n(bany.

For the reasons outlined below, the Court finds it is not necessary at this juncture to decid

whether Borges had a Fourth Amendment riglmhéalical care, rather than just a Fourteenth
13
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Amendment right. As outlined below, with resptcCorporal Bittner, Corporal Hammer, Officer

Swim, and Supervising Correctidrideputy Hershberger, sufficient evidence exists from which

jury could find that each violat Borges’s right to medical care even under the more defendani-

friendly “deliberate indifference” standard thle Fourteenth Amendment. With respect to

Corporal Basler, even under the more plaintiff-friendly “objecteaesonableness” standard of the

Fourth Amendment, insufficient evidence existsirwhich a jury couldind that he violated
Borges’s right to medical care.

b. Analysis as to Corporal Bittner, Corporal Hammer, Officer Swim, and

Supervising Correctiorideputy Hershberger

i. The Impact ofZastroon the Fourteenth Amendment’s

“Deliberate Indifference” Standard

While this case was pending, the Ninth Circuit deci@adtrq 833 F.3d 1060, which
analyzed a Fourteenth Amendment claim agaifiisteos who failed to prevent an attack against
pretrial detainee by another inmateh whom he was jailed. ThHeéastrocourt announced a new,
objective “deliberate indifference” standard for gaalg a pretrial detainee’s “failure-to-protect”
claim, which no longer required proof an officer’'s subjective awaness of the risto which he
was exposing the detainegee idat 1070-71. The parties disagree d@astrds application here.
Plaintiff argues this new objective “deliberate indiffiece” standard should be used to analyze t
Fourteenth Amendment claim forrdal of Borges’s medical car@kt. No. 116 at 2.) Defendants
disagree. (Dkt. No. 114 at 13, n. 4.) The Court will first address@eastrochanged the
Fourteenth Amendment “deliberate indifferenceinstard in “failure-tgsrotect” cases before
discussing how th€astro“deliberate indifference” standaadso applies to the Fourteenth
Amendment denial of medikeare claim in this case.

Prior toCastrg the Ninth Circuit had held thatsangle “deliberate indifference” test
existed under both the Eighth and Fourteenth Amendm@attrq 833 F.3d 10601068
(citations omitted). This was a subjective “deliste indifference” test, derived from the Eighth
Amendment, which required the plaintiff to prove an officer’s punitive intent or subjective

awareness of the risk of hartd. (citations omitted). Ii€astrq though, the court found that this
14
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prior Ninth Circuit precedent wasst into “serious doubt” asrasult of the Supreme Court’s
ruling in Kingsley which held that a pretrial detainee newd prove an officer’s “subjective intent
to punish” to support a FourtebrAmendment excessive force claim (as opposed to an Eighth
Amendment claim)ld. at 1068-70 (citingingsley v. Hendricksqri35 S.Ct. 2466 (2015)). The
Castrocourtheld that, “[ijn sumKingsleyrejected the notion that theegists a single ‘deliberate
indifference’ standard applicable all 8 1983 claims, whether brouditt pretrial detainees or by
convicted prisonersid. at 1069 (citing 135 S.Ct. 2466).

After examiningKingsleyat length, theCastrocourt also held that “the broad wording of
Kingsley. . . did not limit its holding to ‘force’ Huspoke to ‘the challenged governmental action’
generally.”ld. at 1070 (citing 135 S.Ct. at 2473-74). Testrocourt thus extendddingsleys
elimination of the subjectivawareness requirement beyond Feenth Amendment excessive
force cases, holding thKingsleyalso applied to Fourteenth Andment failure-to-protect claims.
Id. In so holdingCastrooverruled the single, subjective “dedrate indifference” standard
previously used to analyze both Eightidd-ourteenth Amendment claims, finding tKatgsley
required these two types of claims to have different “deliberate indifference” staridahdsts
place,Castroarticulated an objective “deliberate iffdrence” test for Fourteenth Amendment
failure-to-protect claims, in whircthe plaintiff need only proviat the officer’'s conduct was
subjectively “intentional,’but may then otherwise rely on “purely objective” evidence, rather th
having to prove punitive intent or subjeet awareness of risk. 833 F.3d at 1068-70.

The Castrocourt did not specifically address &ther this new objective “deliberate
indifference” test should apply sgifically to pretrial detaine2 Fourteenth Amendment claims
arising from untreated serious medical neéttsvever, the Ninth Cingt has long analyzed
claims that government officials failed to addresetrial detainees’ serious medical needs using
the same “deliberate indifference” standard aesalleging that government officials failed to
protect pretrial detainees in some other vi&se idat 1085 (Ikuta, J., dissenting) (collecting
cases). In additiorCastroexpressly overrule@louthier v. County of Contra Costz91 F.3d
1232 (9th Cir. 2010)—a case which itselolved claims that correctn facility officials failed to

address the serious medical needs of a preiainee—for interpreting “deliberate indifference”
15
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as requiring proof of the officer’'s subjeatiintent to punish. 833 F.3d at 1070. Thus, when
considered alongsideastrds broad interpretation dfingsley the Court finds that applying
Castrds objective “deliberate indifference” test tadltase is an appropriate lens through which
to evaluate the clainteealso Guerra v. Sweenio. 113CV01077AWIBAMPC, 2016 WL
5404407, at *3 (E.D. Cal. Sept. 27, 2016) (finding thastroshould apply to pretrial detainees’
claims of injury resulting fronuntreated serious medical needs).

ii. Application of theCastro“Deliberate Indifference” Test

UnderCastrg the elements of Borges’s Foeetth Amendment claim against the

individual Countyofficers are:

(2) The [officer] made an intentiohdecision with respect to the
conditions under which [Borges] was confined;

(2) Those conditions put [Borges] suibstantial risk of suffering
serious harm;

3) The [officer] did not take reasonable available measures to

abate that risk, even though a reasonable officer in the
circumstances would have appeged the high degree of risk
involved—making the consequences of the [officer’s] conduct
obvious; and
4) By not taking such measurdéle defendant caused [Borges’s]
injuries.
Castrg 833 F.3d at 1071.

The parties do not dispute that the first element oCidmgtrotest is easily met here, as the
County officers made intentiondécisions regarding the conditions of Borges’s confinement ar
medical care. (See Dkt. No. 114 at 3, Dkt. No. 11&.)aindeed, only a purely accidental act or
inaction would fail to satisfy this first requireme8eed. at 1070 (noting this element “would not
be satisfied in the failure-to-protect context i tificer’'s inaction resulteffom something totally
unintentional,” such as “an accident or suddkeds that rendered him unconscious and thus
unable to monitor the cell”).

The remaining three elements of tDastrotest are “purely objectiveld. Thus, drawing
all reasonable inferences in fawarplaintiff, on the second elemetie Court finds that a dispute
of material fact exists as to wther Borges faced a substantiakrof serious harm. At best, the
experts disagree. Defendants’ medical expert beti¢hat Borges ingested a lethal dose of

methamphetamine and would not have recoveuet with medical care. (Dkt. No. 114 at 6.)
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Plaintiff’'s medical expert believabhat he could haveaved plaintiff if hehad been brought to the
emergency roomld.)

“With respect to the third elementgtidefendant’s conduct must be objectively
unreasonable, a test that will necessarily turtherfacts and circumstances of each particular
case.”Castrqg 833 F.3d at 1071 (citations and internal quotation marks omitted)Casteocourt
held that this required only that there be “dabsal evidence that a reasonable officer in the
circumstances would have appreciatesliiigh degree of risk involved . . .Id. at 1072. In
Castrq the court found that “[t|herelearly [was] sufficient edence” to support the jury’s
finding of “deliberate indifference” because thféicers knew or should have known that (1) the
plaintiff was too intoxicated to care for himself, (2) the inmate they placed in the sobering cel
with him was combative, (3) thail’'s written policies forbade their condueind (4) other housing
options were availabléd. at 1073.

Here, drawing all reasonable inferences wofeof plaintiff, sufficient facts exist from
which a jury could find that a reasonable officader the circumstances would have appreciate
the high degree of risk involved to Borges arléttareasonable measures to abate that risk,
including, without limitationcalling for the jail nurs to render medical oaito Borges, either
during his intake or after obseng Borges’s behavior on thelsering cell’s camera monitoiSée
Lichten Report at Op. Nos. 3- 5.) A jury cowdl$o find that a reasonlabofficer in Corporal
Hammer’s position would have contacted Borges tersin that he was alright or called the jall
nurse to assess Borges after observing his bahdwring the first and send sobering cell safety
checks. $eelichten Report at 1 63.)

The fourth and final element of ti@astrotest requires “that thefaers’ failure to take
reasonable measures to pro{@wrges] caused his injuriesCastrq 833 F.3d at 1072. A jury
could find that this element is met here, wherenpiffiis medical expert sites that Borges more
than likely would have survived with accesptoper medical treatment. (Dkt. No. 82 -1 at 1 12.

iii. Qualified Immunity

For the purposes of the qualified immunity asaéd, defendants argue in their motion that

“[t]lo the extent any [constitutional] violation feund to have occurred, such a violation would ng
17
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have been clearly established and qualifiechunity should apply.(Dkt. No. 67 at 26.)
Defendants offer no further support for this angut. However, in thesupplemental briefing,
defendants note that, “particularly with respect to plaintiff’'s FounthFourteenth Amendment
denial of medical care clainagainst the County [officersthe case law is not clearly
established,” which the Court imprets as an attempt to suppibieir earlier argument that there
was no clearly established conditnal right that could haveden violated. (Dkt. No. 94 at 18.)

Defendants’ arguments fail frersuade. While the legstandardto evaluate such conduct
may be unclear, the nature of the constitutional violation isSez.Hope v. Pelzgs36 U.S. 730,
741 (2002) (holding that the statetb& law need only be sufficiegttlear to give defendants fair
notice their conduct was illed). Here, just as i€astrq “[tjhe contours of th right required only
that the individual defendants take reasonable nreago mitigate the substantial risk to [the
decedent].” 833 F.3d 1067. Thus, the officers’ oblmatidid not change, even though the court
Castrowas (and is also here) applying a new, dibjec'deliberate indifference” standard to the
analysis of the Fourteenth Amendment cle8ee id A reasonable officer would have known that
ignoring serious signs of medical distress wlotiblate a detainee’s constitutional rights,
regardless of which legal standard is ultimatgbplied to analyze the violation. Therefore,
gualified immunity does not bar tloéaim against the County officers.

For the reasons set forth above, defendantsiomdor summary judgment as to the Fourtl
and Fourteenth Amendment denial of medica¢ cdaims against Coogpal Bittner, Corporal
Hammer, Officer Swim, and Supenngi Correctional Deputy HershbergeDENIED.

c. Analysis as to Corporal Basler

Plaintiffs allege that Corpal Basler was seated at thearby computer desk in the
processing area while Borges was being patted damththat he also gop to assist Corporal
Bittner, Corporal Hammer, Officer Swim, and Officer Stelzig as they walked Borges to the
sobering cell. (Dkt. No. 79 at AMF 241, 353-354.) Ridis further allegehat, after Corporal
Hammer performed the first sobering cell safetyath he had a discussion with Corporal Basler

and Corporal Bittner immediately after he came back from the safety cllecdt AMF 402.)
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Even if the more plaintiff-friendly FourtAmendment “objective reasonableness” standa
applied in this case, the Court finds nothinghis summary judgment record to support a jury
finding that Corporal Basleacted in a manner that was etfjvely unreasonable under the
circumstances. Even more tedly, plaintiff's police experalso offers no support for the
proposition that Corporal Béer behaved unreasonably.

Thus, defendants’ motion for summary judgrhas to the Fourth and Fourteenth
Amendment denial of medical caraichs against Corporal BaslerGRANTED.

4. Fourteenth Amendment Claims Against City Officers and County Officersfor
Familial Interference

Plaintiff alleges that the City officersidd County officers violated her Fourteenth
Amendment substantive due process right tolfah@ssociation with hedeceased son, Borges.
“This circuit has recognized that parents haveurteenth Amendment liberty interest in the
companionship and society of their childreWilkinson v. Torres610 F.3d 546, 554 (9th Cir.
2010) (citingCurnow v. Ridgecrest Polic852 F.2d 321, 325 (9th Cir.1991)). Neither party
appears to dispute that this rigias clearly established for tparposes of the qualified immunity
analysis.

To show that her Fourteenth Amendment right to familial association was violated,
plaintiff must prove that the officerconduct “shock[ed] the consciencegwis 523 U.S. at 846;
see also Porter v. Osbqarb46 F.3d 1131, 1137 (9th Cir. 2008)). Although the overarching test
whether the officers’ conduct “shock[ed] thenscience,” the Ninth Citgt has distinguished
between familial interference cases where tlasddrd is met by showing only that the officer
acted with “deliberate indifference” and casest tlequire a more demanding showing that the
officer acted with a “purpose to harm” for reasons unrelated to legitimate law enforcement
objectivesPorter, 546 F.3d. at 1137 (citingewis 523 U.S. at 836).

To determine which standard is appropriateshthe “critical consideration is whether the
circumstances are such that actual dedibben [by the officers] [was] practicalldl. (quoting

Moreland v. Las Vegas Metro. Police Ded69 F.3d 365, 372 (9th Ci©98) (internal quotation

marks omitted)). When actual deliberation is practical, then an officer’s “deliberate indiffereng
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may suffice to shock the conscientte.However, if a law enforcement officer must make a sna
judgment because of an estalg situation, his conduct may only be found to shock the
conscience if he acts with a purpose to harm atedlto legitimate law enforcement objectives.
Id. at 1137-40. “A court may determine at sumynadgment whether the officer had time to
deliberate (such that the deliberate indifferencedsted applies) or instead had to make a snap
judgment because he found himself in a quickly egicey situation (such thahe purpose to harm
standard applies), so long as the undisptdaet$ point to one stalard or the otherChien Van

Bui v. City & Cty. of San Francis¢61 F. Supp. 3d 877, 901 (N.D. Cal.2014) (citation and
internal quotation marks omitted). “By its naturthbugh, “the determination of which situation
the officer actually found himself in is a questiorfaxt for the jury, so long as there is sufficient
evidence to support both standardd.”(citation and internajjuotation marks omitted).

Drawing all reasonable inferendesfavor of plaintiff, sufficien evidence exists for a jury
to find that both the City and County officers walde to deliberate during the course of Borges
arrest and his subsequent detention. Thus, éoptiposes of this motion, the Court applies the
“deliberate indifference” standard to plaint#fFourteenth Amendment familial interference clain

under the “shocks theonscience” test.

* City defendants’ arguments to the contrdoynot persuade. In their original briefing on
this motion, the parties agreed thiz “deliberate indifference” stdard should apply in this case|
(Dkt. Nos. 67 at 24-25, 78 at 36-37, and 94%#18). In their supplemental briefing, however,
City defendants now conflate maus standards. They seemaigue that the “shocks the
conscience” standard applies, is “higher,” anddsmet. (Dkt. No. 113 at 3-4; see also Dkt.
No.117 at 2-3.) As outlined above, Ninth Circuit preceédenolear that, in this context, “deliberate
indifference” is simply a subset tife “shocks the conscience” td3trter, 546 F.3d at 1137.

Also, City defendants now rely on case lawngshe “purpose to harm” standard, rather
than the “deliberate indifference” standard, tguarthat the officers’ conduct did not “shock the
conscience” in this cases¢eDkt. No. 113 at 41.) Those cashffer from this one, however,
given the amount of time both City and Countijcers had to deliberate. As City defendants
themselves point out in their supplemental bnigfiOfficer Stelzig even had time to discuss with
Officer Franco “just the total vilebeing of Mr. Borges, on whethevre felt that he needed medical
clearance, or, you know, obviously he’s going to beinaly checked out at the jail. . . .” (Dkt.
No. 113 at 5.) In contrast, cases in which thetiNCircuit has found that the “purpose to harm”
standard is appropriate to dedth situations that evolved spickly that actual deliberation was
not possible and required “regted split-second decision®brter, 546 F.3d at 1139-1140
(holding that actual deliberatiamas not possible and applyingetfpurpose to harm” standard
where a five-minute altercation presented a seriev@ifts that “were in constant flux, with much
yelling, confusion and a driver who weefusing to exit or stop his car'\yilkinson 610 F.3d at
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a. The Impact ofCastroon the “Deliberate Indifference” Test

As previously discussed, ti@astrocourt specifically found #it “the broad wording of
Kingsley. . . did not limit its holding to ‘force’ Huspoke to ‘the challenged governmental action’
generally,” which suggests thidingsleyandCastroshould extend to most claims arising under
the Fourteenth Amendment’stmiantive due process clauSeeCastrq 833 F.3d at 1070 (citing
135 S.Ct. at 2473-74). In addition, despite suppleal briefing, the only familial interference
case either party cites where tHBoers had time to deliberate li€e v. of Los Angele250 F.3d
668, 68586 (9th Cir. 2001), which itself suggestobjective standaid appropriate for
analyzing plaintiff's familal interference claim. Thus, the Court will apflgstrds objective

deliberate indifference test to plaintiff's familial interference claim.

554 (holding that the “purpose to harm” standaes appropriate where, “[w]ithin a matter of
seconds, the situation evolved from a car chasesttuation involving aaccelerating vehicle and
dangerously close proximity to officers on foot¥preland 159 F.3d 365 at 373 (applying
“purpose to harm” standard where police offiosese responding to a gun fight in a crowded
parking lot).

> The parties were also ordered to brief whetheCtstro“deliberate indifference”
standard should apply to plaintiff's faral interference claim and, assuming that @eestro
standard does apply, whether summary juddgrskeauld be granted. (Dkt. No. 112 at 2.)

In her supplemental briefing responding to tivider, plaintiff insteadppears to argue that
two separate series of Ninth Circuit caseglyng Fourteenth Ameatment substantive due
process analysis to familial interence claims are no longer good laBedDkt. Nos. 115 at 2-6,
116 at 7-13.) Plaintiff appears to hawe bases for thiargument: (1) thatewis 523 U.S. 833,
and its progeny, which use the “shocks the conseietest, have been called into question by thg
Supreme Court’s decision Kingsley 135 S. Ct. 2466, which was relied upon by the Ninth
Circuit in Castrg and (2) that Ninth Circuit precedent holding that a due process familial
interference claim should be analyzed separatetiipwt regard to the standard used to analyze
the underlying constitutional violation, fialso been calikinto question by.ingo v. City of
Salem 832 F.3d 953 (9th Cir. 2016). The Court disagrees.

First, plaintiff argus that, “in light ofKingsleyandCastrq it is likely that the Ninth
Circuit would conclude that pwisand its Ninth Circuit progenynly set the standard for a due
process familial interference claim involving atmmtal or unintentional conduct.” (Dkt. No. 115
at 6.) However, neithdrewisnorKingsleysupport finding any liability watsoever for the type of
“accidental” or “unintentional” condtt plaintiff suggests. In fadingsleyreaffirmedLewiss
holding that even “liability fonegligentlyinflicted harm is categoridgl beneath the threshold of
constitutional due process.” 135 S. Ct. at 2472 (qudtevgs 523 U.S. at 849) (internal quotation
marks omitted). As the Supreme Court elaboratddngsley “[I]f an officer's Taser goes off by
accident or if an officer unintéionally trips and falls on a detaa, causing him harm, the pretria
detainee cannot prevail on an excessive foraecBut if the use of force is deliberate—i.e.,
purposeful or knowing—the pretridetainee’s claim may proceedd; see als®aniels v.
Williams 474 U.S. 327, 331 (1986) (“Historically, tigaarantee of due pragg has been applied
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to deliberatedecisions of government officials to dejara person of life, liberty, or property.”
(citations omitted)). Consequentkingsleydoes not alter the “shocks the conscience” test
articulated inLewis which has been applied by the Ninth Citd¢a familial interference claims, in
the manner suggested by plaintiff.

Plaintiff next appears to argtleat the Court should analyze the substantive due process

familial interference claim by the same culpability standard as the underlying constitutional
violation, e.g. the Court shoulghply a Fourth Amendment “objaeé reasonableness” standard
when the underlying constitutional violation waBaurth Amendment violation. (Dkt. No. 115 at
6.) This argument was flatly jexted by the Ninth Circuit iByrd v. Guessl37 F.3d 1126 (9th
Cir. 1998),abrogation on other grounds recognizedMdgreland 159 F.3d at 372-73. IByrd, the
mother and widow of the decedearstserted that, even though their loss of society claims arose
under the Fourteenth Amendment, the realdmsitheir claims was the violation of the
decedent’s Fourth Amendment rights by the police officers who shotdiat. 1134. Thus, the
Byrd plaintiffs argued that their Fourteenth Amendment claim should be governed by the
“objective reasonableness” stamtflapplicable to claims brougbhder the Fourth Amendment.
Id. In response, thByrd court held:

This argument has surface appeath# police kill a person, why should
the claim of the swiving spouse for loss of saty be governed by a different
standard than the claim of the deceased’s estate? The surviving spouse and the
estate have both suffered a loss by thiengi It would certainly simplify jury
instructions if the claims of the suriig spouse and the estate, often brought in
the same action, were both governedh®syobjective reasonableness standard.
But there is binding and persuasivelauity otherwise. The Supreme Court has
stated that “Fourth Amendment right® grersonal rights which, like some other
constitutional rights, may not be vicariously assert®&Kas v. Illinois439 U.S.
128, 133-34 (1978) (quotimgderman v. United State894 U.S. 165, 174
(1969)).

If the Byrds’ argument is adopted, the Byrds would be entitled to damages
for loss of society if [decedent’s] FadhrAmendment rights were violated. In
essence, the Byrds would be vicarsly asserting [decedent’s] Fourth
Amendment rights, in violation d®akass admonition. To avoid this dilemma,
the Byrds’ claim must be governed by #ealient standard than Sylvan’s claim.

This holding is consistentith our recognition irCurnow v. Ridgecrest Police
952 F.2d 321 (9th Cir.1991), that a pareiss of a child’s society “raises a
different constitutional claim” than the itdtis direct Fourth Amendment claim.
Id. at 325.

Id.

Despite this clear ruling to the comyaplaintiffs attempt to distinguisByrd by arguing
that its reliance oRakasandAldermar—which both limited the application of the exclusionary
rule in criminal cases to the person whoeearth Amendment rights dabeen violated—was
somehow undermined by the Nin€ircuit’s recent holding ihingo, 832 F.3d at 959. (Dkt. No.
115 at 5-6.).ingo, however, held that the exclusionarjerdoes not apply in section 1983 cases
to prevent officers from defending themselvesigshe illegally obtained édence that gave them
probable cause to arresethlaintiff. 832 F.3d at 959-6Qingo said nothing that would alter the
well-established rule that Fourth Amendment rigdres personal rights that may not be vicarious
asserted, upon which the court’s holdind@iyrd was based. Thus, plaiffis argument that.ingo
undermines Ninth Circuit precedent holding thatirteenth Amendment familial interference
claims are to be analyzed separately froenuhderlying constitutional violation is inapposite.
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b. Application of theCastroDeliberate Indifferencé&est

Although the Ninth Circit has not applied th€astroobjective “deliberate indifference”
test in this contetx the reasoning dfastrosuggests that the Cowtiould first ask whether the
officer’'s conduct with respect @aintiff was subjectively “intetional,” but then rely on “purely
objective” evidence to determine if the plaifi Fourteenth Amendment right was violat&ee
833 F.3d at 1070-71. Thus, with respect toGltg officers, assuming their conduct was
“intentional,” it appears that the analysis un@astrowould be similar to the analysis under the
Fourth Amendment’s “objective reasonableness”daslined in section IV(A)(2) above. For the
reasons outlined in that section, where the Courtagx@dl that no triable issud fact exists as to
whether the City officers’ conduct was “obje@ly reasonable,” defendants’ motion for summar
judgment as to the Fourteenth Amendment famili@riierence claim against the City officers is
GRANTED.

For the reasons set forth in sectiofAY3)(b)(ii), which already applied théastro
deliberate indifference test to County officerehduct, defendants’ motion for summary judgme
as to the Fourteenth Amendment familial interference claim against Corporal Bittner, Corpor
Hammer, Officer Swim, and Supenngi Correctional Deputy HershbergeDENIED. Likewise,
for the reasons set forth in section IV(A)(3)(@gfendants’ motion for summary judgment as to
the Fourteenth Amendment familial intedace claim against Corporal BaslefGBANTED
because there is no triable issudauf as to whether Corporal 8lar acted in a manner that was
“objectively unreasonable.”

B. Section 1983 Claim for Municipal and Supervisory Liability against City,

County, and Sheriff Downey
1. Legal Standard and Analysis asto Entity Defendants

In Monell v. Dep’t of Social Seryghe at Supreme Court heltat local governments are
“persons” under section 1983 sulijex liability for damages wher“action pursuant to official
municipal policy of some nature causedsjonstitutional tort.” 436 U.S. 658, 691 (1978).
Although a municipality may not be held vicarsbyliable for the unconstitutional acts of its

employees on the basis of an employer-employetaeship with the tortfeasor, it may be held
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liable undeMonell when a municipal policy or custom &@s$ an employee to violate another’s
constitutional right. 436 U.S. &91-92. In order to hold a municlipa liable, a plaintiff must
show that: (1) he or she possesaambnstitutional right of whiche or she was deprived; (2) the
city had a policy; (3) said policy amounted tdiloerate indifference to his or her constitutional
rights; and (4) such policy was the moviogce behind the constitutional violatidrlumeau v.
Sch. Dist. No. 40 County of YamhilBO F.3d 432, 438 (9th Cir.1997) (citations omitted).

Here, the Court has already foundtriable issue of fact existss to the first element with
respect to the City defendants in section 1)@, as Borges’s Fourth Amendment right to
medical care was not violated by City officeftwus, defendants’ motion for summary judgment
as to the section 1983 claim against the CitgRaNTED.

With respect to the County def#ants, the Court has found triali$sues of fact exist with
regard to the first element, as set forth ictiea 1V(A)(3)(b)(ii), since plaintiff has proffered
sufficient evidence that some of the Countya#fs’ actions (and inactions) may have deprived
Borges of a constitutional rigi medical care under the Foughd/or Fourteenth Amendments.

As to the second and third elements for establiskiagell liability against the County,
plaintiff argues that the County failed “to implent adequate training on, and ensure complianc
with, written policies” and “failed to enact jpmes and training to ensure jail staff would
recognize signs of medical disteeand call medical staff whepmopriate.” (Dkt. No. 78 at 40.)
As a result, plaintiff argues that the ja#t‘would routinely place arrestees who were
uncooperative due to a high levelinfoxication and/or mental iless in sobering cells without a

comprehensive medical and/or health screeniagg’ failed to “adequately monitor arrestees in

sobering cells.”I¢l.) Plaintiff argues that thegolicies and practices, as well as the failure to train,

were “deliberately indifferent” because the Cguwas aware of “a substantial risk of serious
harm in the form of intoxicated, uncooperativeeatees not receivingqper medical screenings,
being improperly placed in poorly monitored sobgrcells, and dying at the jail as a resulid’)
According to plaintiffs, such awareness was “destrated by [the Counts] own written policies
that reflect standard jail pracéis, other deaths at the jail ansesthere, and their administrative

review of the Cotton incident, aftevhich they failed to take comrgve action in the face of known
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training and policy deficiencies.td at 40-41.) In contrast, defenta seek summary judgment on
the grounds that the evidence shahat the County jaibolicies with respedb medical services
were compliant with Institute for Medical (IMQ)astdards, and that each of the County officers
involved in this incident acteid compliance with their trainingnd with jail policy. (Dkt. No. 94
at 16-18.) Defendants also argue that its sobemtigoolicies and practices were sufficieldeé

id. at 20-22.)

When viewed in the light most favorable taiptiff, the Court finds that, at a minimum,
triable issues of fact exist camming whether (1) the jail's ndecal screening practices led to
Borges being improperly placed in the sobering €2)lthe jail's sobering cell monitoring policies
were followed in this case, and (3) the jadtsbering cell monitoring policies were sufficient to
ensure an inmate’s medical condition was not rapidly deteriorating.

First, a jury could find thahe County practice of placing &mncooperative” inmate in the
sobering cell prior to a medical evaluationtbg medical staff was inadequate since, as
defendants acknowledge, the medical staff witlgminside the sobering cell to examine the
inmate and take his vital signshié is “uncooperative (Dkt. No. 67 at 14.) Such a practice is akif
to the policy of not evaluating ungoerative detainees at issuedibson where the court noted
that “it was [the decedent’s] urgent medical ndeat made him combative and uncooperative, a
because [the decedent] was combative and uncdi@e@ounty policy dire@d the jail's medical
staff not to evaluate [decedent] to determine if he had an urgent medical need.” 290 F.3d at
Here, of course, the jail's pracé did require a nurse come to “evaluate” Borges from outside t
sobering cell, but a jury coufthd that such a cursory asseent—which did not include the
measurement of vital signs—was insufficient tsuge Borges received adequate medical care,
when compared to the in-person medeahluation for “cooperative” detainees.

Second, a jury could find that the Coyistsobering cell monitoring policy was not
followed in this case. The policy required dirgual observation of mates held in sobering
cells every 15 minutes, and required the offmeserving the inmate to document his or her
observations on thebering cell log. $eeDkt. No. 68-1 at 48.) In addition, officers are suppose

to “check the inmate’s breathing during cell cheitkdetermine that breathing is regulatd.)
25
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County defendants argue that this policy was followed here. Wisleindisputed that County
officers did check the sobering cell once everyributes as required, Borges’s last movement
detectable by the sobering cell camera was at@:B617 p.m., nearly 45 minutes prior to when
County officers noted that Borges was nonresp@nand began to provide emergency medical
care. During the interim, whatr the three sobering cell checksged in time from 1 to 2.6
seconds, as plaintiff argues,lasted as long as 3.238 secondgjefendant argues, a jury could
find that these checks were not actually longuginofor an officer to determine that Borges’s
breathing was regular, as required by County polisgeDkt. No. 78 at 28-29.)

Third, if a jury found that the County’s sobering cell monitoring policy was followed in
this case, that jury could also still find tha¢ gholicy was insufficient to ensure that an inmate’s
condition was not rapidly detereting, requiring medical assistan For example, a jury could
agree with plaintiff's expert that the County‘meglectful for failing to have adequate policies
regarding an audio monitoring system in the sulgebering cell,” Dkt. . 72 at 5, regardless of
whether a “requirement” existed to use an audonitoring system in the sobering cell. Thus,
when viewed in the light most favorable to pldistithe Court finds that triable issues exist as tg
whether these practices, policies, and failures were constitutionally adequate.

For the County to be liable for “deliberateifference,” though, it must also have been
aware of the risk that its policies or failures presertglson 290 F.3d at 1190. “[T]his inquiry is
subject to demonstration in thsual ways, including inferenéem circumstantial evidence,”
such as other written policies demonstrating notice, common kdge/khat a scenario was likely
to recur, or a practice of ignoring a need in the [&et.idat 1190-91. (citation and internal
guotation marks omitted). “Municipalities’ continuadherence to an approach that they know g
should know has failed to prewanrtious conduct by employeesay establish the conscious
disregard for the consequenceghdir action—the ‘deliberatadifference’—necessary to trigger
municipal liability.” Board of Comm’rs v. Browrb20 U.S. 397, 407 (1997) (citations and interng
guotation marks omitteddn this case, as iGibson “a plethora of circumstantial evidence could
lead a reasonable jury to infimat the County was aware of thekrthat its policies presented.”

Gibson 290 F.3d at 1190.
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Asin Gibson “a jury could conclude that Counpplicymakers knew that inevitably some
prisoners arrive at the jail with urgent hegitloblems requiring hospitalization. The fact that
County policy requires that detainees be chddibr medical condibns requiring immediate
attention indicates such knowledg#d’ Second, a jury could finddhthe County’s own policy
makes it clear that it was aware of the riskaaifproperly assessing an inmate: if a “proper
assessment and/or vital signs cannot be obtaihe@rrestee will be refused pending medical
clearance from the hospital.” (Dkt. No. 79 at AN309.) Third, at least one other death in 2010
involving another inmate from a drug overdoseuwsced, which a jury could find put the County
on notice of the need for emergency medical t@rexmates with serious drug overdoses. (Dkt.
No. 79 at AMF 501-502.) Fourth, another inmate rivhaCotton, died in the sobering cell in 2007
after receiving an incomplete aheal screening, anafter County officers failed to intervene

despite Cotton spinning, roclgd, lying down, attempting to stand but falling down, shadow

boxing from a seated position, and hitting his head while in the sobering cell. (Dkt. No. 77-8 at 7.

Cotton’s activity in the sobering cell was follogvby a period of approximately forty minutes
were County officers noted only that he was S&womach/breathing” in the sobering cell before
medical care was summonettl.(at 2.) A jury could find tha€Cotton’s death also made the
County aware of the dangers of inadequradaitoring of inmates in the sobering cell.

Finally, triable issues exist as to whether the fourth elemeMdoell liability is
established here. Plaintiff hpsoffered sufficient evidence gupport a finding that the County’s
policies, practices, and failures were a “movingé&3rbehind Borges’s death. As previously note
plaintiff's medical expert believeBorges could have been savediay point prior to 3:45 p.m. if
he had been brought to the emergency room réttlaerlocked up and left in the sobering cell.

Thus, defendants’ motion for summary judgment as to the section 1983 claim against
County iSDENIED.

2. Legal Standard and Analysis asto Sheriff Downey

An official who is a supervisor may be hdiable under section 1983 “if there exists eithe

(1) his or her personal involvemantthe constitutional deprivation, or (2) a sufficient causal

connection between the supenris wrongful conduct and theonstitutional violation.'Starr v.
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Bacg 652 F.3d 1202, 1207 (9th Cir. 2011) (citation antdrnal quotation marks omitted). “The

requisite causal connection che established . . . by setting intna a series of acts by others, .

. or by knowingly refus[ing] to terminate a serasacts by others, which [the supervisor] knew or

reasonably should have known wdwalause others to infliet constitutional injury.’Id. (citations
and internal quotation marks omitted) (alterationsriginal). “A supervisor can be liable in his
individual capacity for his own culpable actioniwaction in the trainingsupervision, or control
of his subordinates; for his aggscence in the constitutional deprivation; or for conduct that
showed a reckless or callous indiface to the rights of otherdd. (citation and internal
guotation marks omitted).

For the reasons outlined in the previsestion regarding the County’s policies and
failures, and drawing all reasonable inferencesvorfaf plaintiff, a jurycould find that Sheriff
Downey was aware of the substantial ripesed by intoxicated inmates and inadequate
monitoring of the sobering celbut failed to implement adeqtgatraining on existing policies
and/or to modify existing policies to make them constitutionally adeduate.

Thus, defendants’ motion for summary judgmhas to the section 1983 claim against
Sheriff Downey iDENIED.

C. Americans with Disabilities Act and Rehabilitation Act Claims

Plaintiff brings claims under the Americangh Disabilities Actand Rehabilitation Act
against the City and County for failing to accoattate Borges’s schizophrenia in a reasonable
manner, and for discriminating against tiased on his disability. (Dkt. No. 78 at 4Itle I of
the Americans with Disabilities Act requires public entities to provide equal access to service
activities, and programs. 42 U.S.C. § 12132. ThieaR#itation Act similarly bars discrimination

on the basis of disability in the provisionlz#nefits by programs receiving federal funding. 29

® At the hearing on this motion, on December 13, 2016, the parties also agreed that S
Downey’s liability roseor fell with the County’sVonell liability.

” Although plaintiff's complaint also allegadiscrimination based on a possible drug
addiction, this was not addreed by plaintiff in her opposition to the motion for summary
judgment. Accordingly, it is notansidered as a basis for the Aimans with Disabilities Act and
Rehabilitation Act claims here.
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U.S.C. § 794. To establish liaity, plaintiff must showthat Borges was (1) a qualified individual
with a disability; (2) who was excluded from or denied services, programs or activities, or wa
otherwise discriminated against by the public ensityd (3) such exclusion, dial of benefits, or
discrimination was by reason of his disabiléyeinrich v. L.A. County Metro. Transp. Aythl14
F.3d 976, 978 (9th Cir. 1997).

Although plaintiff has presented sufficient esmgte to show that a jury could find that
Borges suffered from schizophrenia, she hasfieted any evidence from which a jury could
find that Borges was discriminated against onbé®s of his schizophren Plaintiff has also
presented no authority that a failure to screesgadtely for mental health treatment immediately
upon arrival at the County jail amounts to a dimamatory policy under eiégr the Americans with
Disabilities Act or the Rehabilitation Act.

Thus, defendants’ motion for summary judgmentoathe Americans ith Disabilities Act
and Rehabilitation Act claims against the City and COunBRSNTED.

D. State Law Claims for Failure to Summon Medical Care and Negligence

Plaintiff brings state law claims for failute summon medical caend negligence against
all defendants. The Court addresses each in turn.

1. Failureto Summon Medical Care

In general, public entities in California are fiable for tortious injury unless liability is
imposed by statute. Cal. Gov. Code § 815. “[8Jeign immunity is the rule in California;
governmental liability is limited to excepns specifically set forth by statuteCastaneda v.

Dep’t of Corr. & Rehah.212 Cal. App. 4th 1051, 1069-70 (2013) (citation and internal quotati
marks omitted). However, with regard to “prisonétg&]ection 845.6 both affirms the public
entity immunity to liabilityfor furnishing medical care [to isoners], and creates a narrow

exception to that immunity fd. at 1070. Section 845.6 satin relevant part:

8 At the hearing on this motion, on Decemb@r 2016, the parties agreed that Borges wa
a “prisoner,” for the purposes of thasite, after entering the County jail.
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Neither a public entity nor a public employee is liable for injury
proximately caused by the failure of teenployee to furnish or obtain medical

care for a prisoner in his custody; bexcept as otherwise provided by Sections

855.8 and 856 [concerning mental illnessl @ddiction], a public employee, and

the public entity where the employee &ting within the scope of his

employment, is liable if the empleg knows or has reason to know that the

prisoner is in need of immediate medical care and he fails to take reasonable
action to summon such medical care.

In other words, section 845.6 imposes lidpibn the public emplyee and public entity
when: (1) the public employee “kws or has reason to know oktheed,” (2) for a prisoner’'s
“immediate medical care,” and (3) “fails to tat@asonable action tosumon such medical care.”
Castaneda212 Cal. App. 4th at 1070. Liability undercten 845.6 is established by “serious ang
obvious medical conditionsgairing immediate careWatson v. California21 Cal. App. 4th
836, 841 (1993). This is an objective stand&ek Lucas v. County of Los AngefesCal. App.
4th 277, 288-90 (1996).

As set forth in section IV(X3)(b)(ii), a reasonabljury could find that County officers
Corporal Bittner, Corpordiammer, Officer Swim, and Supgsing Correctional Deputy
Hershberger knew of or should have known ofggs’s immediate need for medical care, but
failed to summon medical care. dd) defendants’ motion for summary judgment as to the secti
845.6 claim against the County, Corporal BttnCorporal Hammer, Officer Swim, and
Supervising Correction@eputy Hershberger IBENIED.

Likewise, as set forth in section IV(A)(3)(@ reasonable jury coulbt find that Corporal
Basler knew or should have known of Borges’s immediate need for medical care. Thus,
defendants’ motion for sunmamny judgment as to the section 846l&m against Corporal Basler is
GRANTED.

Finally, by its own terms, section 845.6 appl&dy to a “prisoner.’As plaintiff herself
has conceded, Borges was not a pristwe¢ore entering the County jaiS€eDkt. No. 78 at 32-
33.) Thus, section 845.6 is not appble to the City or Cityfficers in this case. Defendants’

motion for summary judgment asttoe section 845.6 claim againset@ity and City officers is

thereforeGRANTED.
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2. Negligence
Plaintiff concedes that section 844 )83 immunizes County defendants from a
negligence claim. (Dkt. No. 78 at 38.) Thus, def@nts’ motion for summary judgment as to the
negligence claim against thedhty and the County officers GRANTED.
With regard to the City, pintiff argued at the hearirgn this motion, on December 13,
2016, that section 815 only immunizée City against direct claim of negligence, and not a
negligence claim based on vicarious liability for the actions of its employees. Defendants
presented no argument to the contrary either at the hearing or in their motion. As set forth in
section IV(A)(2), however, the Court has found thiaintiff has not offered sufficient evidence to
show that the City officers acted unreasopabhus, defendants’ motion for summary judgment
as to the negligence claim against the City and City offic6B®RMNTED.
V. CONCLUSION
For the reasons stated herein,
(A) Defendants’ Motion to Exclude Expert TestimonyDBNIED.
(B) Defendants’ Motion foSummary Judgment GRANTED as to the following
claims:
1. Defendants’ motion for summary judgnies to the Fourth Amendment
unreasonable seizure claim against the City officéBRISNTED.
2. Defendants’ motion for summary judgmestto the Fourth Amendment denial
of medical care claim for City officers (3RANTED.
3. Defendants’ motion for summary judgmexst to the Fourth and Fourteenth
Amendment denial of medical care ats against County officer Corporal
Basler iSGRANTED.
4. Defendants’ motion for summary judgmexs to the Fourteenth Amendment
familial interference claim against the City officers and County officer Corpg
Basler iSGRANTED.
5. Defendants’ motion for summary judgnieas to the section 1983 claim for

municipal and supervisory liabilitggainst the City of Eureka GRANTED.
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(©)

(D)

6.

Defendants’ motion for summary jushgnt as to the Americans with
Disabilities Act and Rehabilitation Actaims against the City and County is

GRANTED.

. Defendants’ motion for summary juchgnt as to the section 845.6 claim

against the City, City officers, ar€bounty officer Corporal Basler {SRANTED.
Defendants’ motion for summary judgmexstto the negligence claim against

the County, County officers,ifg¢, and City officers iSSRANTED.

Defendants’ Motion foSummary Judgment BENIED as to the following claims:

1.

Defendants’ motion for summary judgmest to the Fourth and Fourteenth
Amendment denial of medical care claiagainst the County officers Corporal
Bittner, Corporal Hammer, Officer Swirand Supervising Correctional Deputy

Hershberger i©®ENIED.

. Defendants’ motion for summary judgntes to Fourteenth Amendment

familial interference claim against Coyrdfficers Corporal Bittner, Corporal
Hammer, Officer Swim, and Supenngi Correctional Deputy Hershberger is
DENIED.

Defendants’ motion for summary judgnias to the section 1983 claim for
municipal and supervisory liability agest the County and Sheriff Downey is
DENIED.

Defendants’ motion for summary jushgnt as to the section 845.6 claim
against the County and County offic€srporal Bittner, Corporal Hammer,

Officer Swim, and Supervising Correctional Deputy Hershberdeeisep.

Plaintiff's Fourteenth Amendment claagainst City officers for denial of medical

care isDISMISSED AS M OOT.

This order terminates Docket Nos. 67 and 72.

T 1SS0 ORDERED.

Dated: January 25, 20: W

[
YVONNE Gé‘ﬁZALEz ROGERS™
UNITED STATES DISTRICT COURT JUDGE
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