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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

STEPHANY BORGES, Case No.: 15-cv-00846 Y5

Plaintiff, ORDER DENYING DEFENDANTS’ MOTION TO
OFFSET DAMAGE AWARD BY SETTLEMENT
V. PAID oN BEHALF OF CFMG, ROBERT EURY
AND ANN HAMPTON

COUNTY OF HumBOLDT , MICHAEL DOWNEY,
TIM HERSHBERGER, TERRI BITTNER, TIM Re: Dkt. No. 252
HAMMER AND DAVID SwiM

Defendants.

Now before the Court is defendants’ motioroftset damage award by settlement paid of
behalf of CFMG, Robert Eury, and Ann Hampt (Dkt. No. 252.) Having carefully considered
the pleadings and the papers submitted on thisomahe trial evidence, and the prior filings in
this matter, and for the reasonsfeeth below, defendants’ motion BENIED.

l. RELEVANT FACTUAL BACKGROUND

Plaintiff Stephany Borges is the mother of decedent Daren Borges, who died after bei
a state of acute methamphetamine intoxication wdetained in a sobe cell of the Humboldt
County Correctional Facility on June 13, 20Rlaintiff filed her operative First Amended
Complaint on August 12, 2012. (Dkt. No. 25.) ®arch 16, 2016, plaintiff and defendants
California Forensics Medical Group, Robertrfsutand Ann Hampton (collectively the “CFMG
defendants”) agreed to resolve plaintiff's renag claims against the CFMG defendants for

$250,000" (Dkt. Nos. 65, 127, 128.)

! Plaintiff initially asserted eight claims aigst the CFMG defendants, and seven remain
as of the date of settlement, namely (i) unreadersdarch and seizure - denial of medical care
under 42 U.S.C. 1983; (ii) due process - deoifiahedical care under 42.S.C. 1983; (iii) due
process - interference with familial relationshinder 42 U.S.C. 1983; (iv) failure to provide
reasonable accommodations under 42 U.S.C322nd 29 U.S.C. 794; (v) negligence; (vi)
professional negligence — medical malpicstand (vii) breake of contract.
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Following a jury trial against defendantsd¥lael Downey, Tim Hershberger, Terri Bittner
Tim Hammer, David Swim, and the County of Howofdt (collectively tie “County defendants”),
the jury found in plaintiff's favoon three claims, namely (i) dial of the right to adequate
medical care in violation of the BuProcess Clause of the Fourtieimendment, (ii) denial of
the right to have medical care summoned inatioh of California Government Code Section
845.6 as against defendants Bittidammer and Swim; and (iifonell liability against the
County of Humboldt under 42 U.S.C. 1983 basedithree(a) an official policy, practice, or
custom, or (b) failure to train its employe@3kt. No. 240.) The jury awarded plaintiff $2.5
million in compensatory damages and no punitive damages. (Dkt. Nos. 240, 242.)
I. LEGAL STANDARD

“Courts have held that a settlement mbaycredited against a neettling defendant’s
liability where the settlement amthmage award cover common damagBswis v. Prison Health
Servs., 2012 WL 4462520, at *3 (N.D. Cal. 2012) (citintyller v. Apartments and Homes of New
Jersey, Inc., 646 F.2d 101 (3d. Cir. 1981)). “Set-off is affirmative defense under Fed. R. Civ. P},
8(c).” See First Nat. Ins. Co. v. GEO Grout, Inc., 2010 WL 4722496, at *4 (N.D. Cal. 2010);
Hunter v. Ohio Indem. Co., 2008 WL 728893, at *6 (N.D. Cal. 200&jirport Mgnt. Servs., LLC
v. RLW, Inc., 2010 WL 5172910, at *2 (D. Nev. 2010) (notingtththe doctrine of offset is an
affirmative defense”). “Under the Federal Ratd Civil Procedure, a party, with limited
exceptions, is required to raise every defense iirstsresponsive pleading, and defenses not so
raised are deemed waivedforrison v. Mahoney, 399 F.3d 1042, 1046 (9th Cir. 2005).

“A defendant seeking an offset against@ney judgment has the burden of proving the
offset.” C.B. v. City of Sonora, 769 F.3d 1005, 1032 (9th Cir. 2014 panc) (citing Conrad v.
Ball Corp., 24 Cal. App. 4th 439 (1994)¢e also Davis, 2012 WL 4462520, at *3/elez v.
Roche, 335 F. Supp. 2d 1022, 1042 (N.D. Cal. 2004)itmpthat defendants bear the burden of
proving set-off in a Section 1983 casé) nonsettling defendant is only tgited to an offset if two
conditions are satisfied. “First,@monsettling defendant must demstrate that the settlement and
award (against which the offset is sought) were for the same injeheZ, 335 F. Supp. 2d at

1042 (citingGetty Petroleum Corp. v. Island Transp. Corp., 862 F.2d 10, 15 (2d Cir. 1988&ge
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also Banks Ex Rel. Banksv. Yokemick, 177 F.Supp.2d 239, 264 (S.D.N.Y. 2001) (stating that “the

settlement must be predicated on the tortfeadiatslity for damages attributable to the same
injury”). “Second, the injury must be indivisible suittat there is joint ahseveral liability among
the settling and nonsettling defendants.”(citing Goad v. Macon County, 730 F.Supp. 1425,
1426 (M.D. Tenn. 1989) (“[I]f the claims against thétlseg defendants were garate and distinct
claims from the trial defendant$ie losing trial defendants cannot call for a set-off . . s&8;
also Hoffman v. McNamara, 688 F.Supp. 830, 831 (D. Conn. 1988) (no offset where plaintiff's
injuries are divisible aomng several defendants).
1. DiscussION

Plaintiff argues that County defendants carsatisfy the two-prong test set forth above.
However, she also contends that defendants faileddert offset as an affirmative defense in the
answer and therefore the defenswiatved. The Court addresses each.

A. Waiver of Affirmative Defense

As an initial matter, and as noted, the Cgutgfendants failed to assert offset as an
affirmative defense in their answer filed $aptember 1, 2015. (Dkt. No. 30.) They similarly
failed to assert this defense by seeking to anserstipplement their answer to include the defen
after plaintiff settled with the CFMG defendamn March 16, 2016. The defense was not raise
until the eve of trial over one year later, andrtlonly in County defendants’ pretrial conference

statement. (Dkt. No. 129 at 3-4.)

2 Plaintiff further argues #t defendants’ motion fails because under California law
defendant is not entitled to an offsetn@ineconomic damages and only noneconomic damages
were awarded in this cag@ity of Sonora, 769 F.3d at 1031-32 (citing@reathouse v. Amcord, Inc.,

35 Cal. App. 4th 831 (19958¢e also Inre Piper Aircraft, 792 F. Supp. 1189, 1193 (N.D. Cal. 1992)
Plaintiff concedes that “it is unclear whether federal or state law governs Defendants’ entitled to
off of damages awarded under Plaintiff's § 1983 claim,” but argues that plaintiff's state claim is
governed by state law. (Dkt. No. 253 at 3.) Plaintiff does not persua@gy lof Sonora, the Ninth
Circuit specifically noted that it was “not clear that California law, as opposed to federal law, gové
Defendants' settlement offset claim in a case asdhis one, which involves both federal and state

law claims.”City of Sonora, 769 F.3d at n.25. There, the Ninth Circuit declined to address this iSSLae

because defendants “would not be entitled to an offset” for an independent reason, namely that
failed to carry their “burden of proving the offsdtd’ In light of this Court’s order denying
defendants’ motion for offset on the ground that defendants failed to carry their burden, the Cour
similarly declines to address whether California or federal law governs defendants’ entitlement td
offset.
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County defendants offer no explanation fordnémeliness. Rather, defendants argue th
the affirmative defense of offset was not waived because “[tlhe key to determining the suffici
of an affirmative defense is whether ivgs plaintiff fair notice of the defenseVWshak v. City
National Bank, 607 F.2d 824, 827 (9th Cir. 1979 also Charles Alan Wright and Arthur R.
Miller, 5 Federal Practicenal Procedure § 1274, at 455-38%0). As referenced above,
defendants waited until the eve of trial to raisedffset defense. As such, sufficient notice was
not provided® Had plaintiff received timely notice thdefendants intended to assert offset,
plaintiff may have declined to settle with CFM§&ettled with CFMG owonly a subset of her
claims, or pursued a differentitjation strategy. These each congé prejudicial consequences
due to defendants’ failure to plead the defense.

Accordingly, the defense is “deemed waivesks Morrison, 399 F.3d at 1046.

B. First Prong: Same Injury

Notwithstanding the foregoing, the Court azais the issue under the two-pronged test.
With respect to the first prong, County defenddwatge not shown that the settlement and jury
award were for the same injuiSee Velez, 335 F. Supp. 2d at 1042. County defendants argue th
“the injuries and damages asserby plaintiff . . . agains€FMG and the [County] defendants

were identical, i.e., decedenttsss of life damages and plaffis wrongful death damages.”

3 Defendants rely on several out-of-Circuit caisearguing that an affirmative defense is
not waived absent prejudicgee Smith v. Sushka, 117 F.3d 965, 969 (6th Cir. 199%)pore,
Owen, Thomas & Co. v. Coffey, 992 F.2d 1439, 1445 (6th Cir. 199Bjcas, 807 F.2d at 417-18
(5th Cir. 1986). Here, the Cournfis prejudice. In any event,fdadants also recognize the Ninth
Circuit's holding inSmmons that “absent prejudice to[party], the district courhas discretion to
allow a defendant to plead an affirtive defense in a subsequent motioiinmons v. Navajo
Cty., Ariz,, 609 F.3d 1011, 1023 (9th Cir. 2010) (emphasigplied). Consistent with such
discretion, this Court declines édlow defendants to plead offset on the eve of trial, two years
after defendants answered the operative contpkama one year afteeceiving notice of the
CFMG settlement.

* Defendants cite this Court’s orderftD.I.C. v. Hsing, 2012 WL 3283425, at *3 (N.D.
Cal. 2012), in arguing that their assertion of efffas an affirmative defense was timely because
defendants asserted the affirmative defense of acatige fault and “[o]ffset is simply a sub-set
of the defense of comparative fault.” (Dkt. No. 254 aHbyvever,Hsing does not stand for such
a broad proposition. IHsing, this Court noted that offset and comparative fault are “similar”
theoriesHsing, 2012 WL 3283425, at *3, the latter of whisfas pled, unlike t situation here.
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Defendants do not persuade. At the time of@GR&G settlement, plaintiff had seven remaining
claims against the CFMG defendants. At trialimtiff prevailed against the County defendants g
three claims, only one of which was also asseatginst the CFMG defendants, namely denial g
medical care under the Fourteenth Amendméinte of the claims covered by the CFMG
settlement were not tried not paftthe jury verdict, and two of éhclaims giving rise to the jury’s
award of damages were not covered by the CFMG settlemBafendants make no attempt to
distinguish between the variokimds of damages under eachinl. For example, the CFMG
settlement covered injuries arising from CFM@lleged violation of the Americans with
Disabilities Act (“ADA”) whereas th jury verdict did not includdamages for such a violation.
The Court thus finds that the claims covelbgdhe jury award included potentially different
injuries from those coverday the CFMG settlement.

C. Second Prong: Indivisible Injury

Next, County defendants fail to carry their deem of showing that plaintiff’s injury is
“indivisible such that there i®int and severaldibility among the gding and nonsettling
defendants.Velez, 335 F. Supp. 2d at 1042. Here, the “extdrithe] respective liabilities [of
CFMG and County defendants] to plafhéire not necessarily co-extensivéeeid. at1043. As
in Velez, “this case differs from the situation ede the role of settling defendant is
indistinguishable from that of the trial defendamtl” The focus of the il here centered on the
County defendants’ own screenipgcedures and failure to condaclequate cell checks. This
conduct is separate and distifradm that of CFMG and Nurse IHgpton, the latter of whom only
testified for 34 minutes. Plaiffts claims against the CFM@efendants covered distinct and
separate conduct of defendants not similarlyas#td with the County defendants. As noted, thes
alleged violations of the ADA, negligence, me$ional negligence — medical malpractice, and
breach of contract. For example, plaintiff'steehent with CFMG included negligence claims,

whereas the jury verdict was based on the coaratiofficers’ deliberate indifference or reckless

> County defendants’ claim faifsr the additional reason thagtithe jury wa instructed
to award damages against the County defendatrigldtfor any injuryyou find was caused by
the [County] defendants.” (Dkt. No. 239 at 27.)
5
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disregard of the consequence of their acts or omissions. Given the focus of the trial and the
verdict, the Court is confident that the jury@ardict reflected its assessment of the individual
damage caused by each defendaptamtiff. (Dkt. No. 239 at 27see also Dkt. No. 240).
Defendants’ reliance dbavis, a Section 1983 retaliation case in which plaintiff brought
claims against Prison Health Services (“PH&Igmeda County, and senad employees of each
entity, is misplacedDavis, 2012 WL 4462520, at *1. There, plaintiff settled with the PHS
defendants for $375,000 before triédl. at *2. At trial, plaintiff prevailed on her retaliation claim
against defendants Captain Ayala and Lieutefaiitith of the Alameda County Sheriff's
Department, and the jury awarded damages in the amount of $528§95Zaptain Ayala moved
to obtain an offset on the judgment in the amount of the PHS settlerdeihe court found that
“a partial offset [was] appropriate avoid a duplicative recovebhy plaintiff’ largely because the
“structure of the trial, duringvhich plaintiff called numerous P¥Hwitnesses, was predicated on
plaintiff's claim that PHS, Ayala and @&rih conspired to retaliate against held’at *4. Here, by
contrast, plaintiff did not allegeollusion between the CFMGd County defendants, nor does th

record show a conspiracy to deprive Daremg@s of his right to adequate medical Care.

® Similarly, Goad v. Macon County, 730 F. Supp. 1425, 1430 (M.D. Tenn. 1989), does n
persuade. There the Court found that defendants evditéed to an offset largely because “the
role of the settling defendants was more similaheorole of certain trial defendants than the role
of those same trial defendants was similar toraite defendants.” Such %ot the case here, as
the County defendants were all correctional officers with similar redpbiiss whereas the
CFMG defendants were all outsidentractors which provided medil services for inmates.

In addition, defendants argue that tlaeg entitled to anftset because undétaze an
injury is indivisible “when, ha@ny one of the defendants exerdiskeie care, none of the injuries
would have occurredHazle v. Crofoot, 727 F.3d 983, 995 (9th Cir. 2013) (quotigpelson v.
United Sates, 602 F.2d 1326, 1332 (9th Cir.1979). Defendants’ argument fails. The quoted
language on which defendants rely appearsparanthetical offeretb support the Court’s
finding that plaintiff's injuries wee indivisible because “the cametent actions of all defendants
were necessary” to cause plaintiff's injuid. Here, by contrast, defdants make no showing
that the conduct of the CFMG féadants was necessary to causeitiuries of Daren or Stephany
Borges. Hazle does not control.

Finally, defendants’ argumetttat “it was undisputed that the CFMG nurse (settling
defendant Hampton) concluded that the decedantisity in the soberingell constituted refusal
to submit to vitals” fails in light of the fact thttis issue was not trieurther, the evidence at
trial indicated that Daren Borges was nonresponsimeh is different from a refusal to submit to
vitals. In fact, Hampton testified that she madeattempt to attract decedent’s attention or take
his vital signs. Thus, how one could “refuse” remains a mystery.
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V. CONCLUSION

For the reasons discussed above, defendants’ motion for an offset of dantagesns

This terminates Dkt. No. 252.

T 1SS0 ORDERED.

Dated: October 12, 201

Lypone Mg toflecs

v YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE




