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BACKGROUND*

The Court previously set forth the facts undeig this dispute in Orders issued in two
related casesn re Tenderloin Health: E. Lynn Schoenmann v. Bank of the West, 13-cv-03992-
JSW andn re Tenderloin Health: Bank of the West v. E. Lynn Schoenmann, 13-cv-04585-JSW.
(See Appellant’s Excerpts of Record (“BOTW EORTab W, Order Affirming Bankruptcy Court
(“Affirmance Order”) at 1:27-3:12; BOTW EORab DD, Order Remanding to Bankruptcy Court
for Further Proceedings (“Rema Order”) at 2:2-4:3.)

In brief, the Trustee filed suit, pursuantltb U.S.C. section 547, to recover what she
alleged was a preferential traes{the “Debt Payment”) frorthe debtor, Tenderloin Health
(“Debtor”) to BOTW. On July 31, 2013, tigankruptcy Court granteBOTW’s motion for
summary judgment. (BOTW EORab F, Tentative Ruling on Motion for Summary Judgment
(“SJ Tentative”); BOTW EOR Tab G, Ord&ranting Motion for Summary Judgment (“SJ
Order”).) The Bankruptcy Court found thaetfrustee could not meet her burden on her
preference claim, because BOTW vedde to show that it had an independent right of set-off.
Thus, the Trustee could not show BOTW recdim@re on account of the Debt Payment than it
would have received in a hypothetical Chaptegidation, in which the Debt Payment had not
occurred. (SJ Tentative at 3:16-6%9.)

On August 15, 2013, BOTW filed a motion for atteys’ fees, which the Trustee opposed.
(BOTW EOR, Tabs J-M.) In support of its moti®dQTW asserted that ltad a contractual right
to attorneys’ fees based on das contained in two Promissdvptes, a Commercial Security
Agreement (“CSA”), and a Business Loan Agresnt (“BLA”) (collectively the “Governing

Agreements”), which provide as follows:

Promissory Notes ATTORNEYS' FEES; EXPENSES. Lender

! In re Tenderloin Health: E. Lynn Schoenmann v. Bank of the West, 13-cv-03992-JSW and
In re Tenderloin Health: Bank of the West v. E. Lynn Schoenmann, 13-cv-04585-JSW.

2 The Trustee filed a timely notice of appant elected to proceed before this Court.
(BOTW EOR, Tabs I, K.) On September 26, 2ah#& Court affirmed the Bankruptcy Court’s
ruling on summary judgment. (Affirmance Orderd:10-5:28.) The Trustee appealed the
Affirmance Order to the United States CouriApipeals for the Ninth Ccuit, and it remains
pending before that court.
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may hire or pay someone elksehelp collect this Note if Borrower

does not pay. Borrower will pay Lender that amount. This
includes, subject to any limits under applicable law, Lender’s
attorneys’ fees and Lender’s legadpenses, whether or not there is
a lawsuit, including attorneysfees, expenses for bankruptcy
proceedings (including efforts to modify or vacate any automatic
stay or injunction), and appeal&orrower also will pay any court
costs, in addition to aither sums provided by law.

Commercial Security Agreement Attorneys’ Fees; Expenses.
Grantor agrees to pay upon demand all of Lender’'s costs and
expenses, including Lender’'s atieys’ fees and Lender’s legal
expensesjncurred in connection with the enforcement of this
Agreement. Lender may hire or pay someone dlséelp enforce

this Agreement, and Grantor shall pay the costs and expentes
such enforcement. Costs and expenses include Lender’s attorneys’
fees and legal expenses fornkeuptcy proceedings (including
efforts to modify or vacate any automatic stay or injunction),
appeals, and any anticipated ppgigment collection services.
Borrower also shall pay all court costs and such additional fees as
may be directed by the court.

Business Loan AgreementAttorneys’ Fees, Expenses. Borrower
agrees to pay upon demand all of Lender’s costs and expenses,
including Lender’s attorneys’ees and Lender’s legal expenses,
incurred in connection with the enforcement of this Agreement.
Lender may hire or pay someone else help enforce this
Agreement, and Borrow shall pay the costs and experm$esich
enforcement. Costs and expenses include Lender’s attorneys’ fees
and legal expenses whether or tioére is a lawsuit, including
attorneys’ fees and legal expses for bankruptcy proceedings
(including efforts to modify orvacate any automatic stay or
injunction), appeals, and any ampiated post-judgment collection
services. Borrower also shall pay all court costs and such
additional fees as may be directed by the court.

(BOTW EOR, Tab N, Tentative Ruling on Motiorr fattorneys’ Fees (“Fee Tentative”) at 2:5-
3:4 (emphasis added))

Applying California law, the Bankruptcy Coutétermined that BOTW could not rely on
the Promissory Notes to support its requestdes, because the Debtor had paid and because
BOTW had not hired someone to collect the déliite Bankruptcy Court also determined that thg
reference to bankruptcy proceedings in the faasg defined “the scope of actions for which

[BOTW] would be entitled to attorney’s fees whenllecting’ on the note.” The clause did not

3 The Governing Agreements can be founB@TW EOR Tab C, Declaration of Lisa

Lenherr, 11 3-4, Ex. A, BOTW Requests for Adaions 1-8 and exhibits A-D, Ex. B, Trustee
Responses to Requests for Admissions 1-8.
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create an independent basis on which tovectees. (Fee Tentative at 4:21-5:19.)

The Bankruptcy Court also concluded that BOWAS not entitled to attorneys’ fees base
on the CSA or the BLA, because the “plain meghof the fee clause in those agreements
implied “that it applies to actions broughtdballenge, invalidate, or otherwise contest
Defendant’s security interest.’ld( at 5:25-27.) Because theuBtee had not “dipuste[d] the
nature, extent, or validity of [BOW’s] security interest in Debt’s personal property” and had
not “dispute[d] the amount or validity of” BOTW/claim, the Bankruptcy Court found that the
Adversary Proceeding “was not an actioridorce” either the CSA or the BLAId( at 5:27-
6:16.) As with the Promissory NotesgtBankruptcy Court found that the bankruptcy
proceedings clause served to define the sobpetions for which BOTWvould be entitled to
fees incurred for enforcement of those two agreemehdsat(5:20-6:11.)

Finally, the Bankruptcy Cousdtated that it did not belve any of the Governing
Agreements were ambiguous. However, it found, enalternative, that he terms “collect” or
“enforce” were ambiguous, it would resolve any aguiiies against BOTW a$e drafter of the
Governing Agreements.d. at 6:12-7:4.)

BOTW filed a timely notice of gpeal and elected to proceed before this Court. (BOTW
EOR, Tabs P, Q.) On appeal, BOTW arguedttaBankruptcy Court faiteto recognize that its
affirmative defenses were “intricably intertwined” with “enforcement” and “collection” and,
thus, gave rise to its right attorneys’ fees under theo@rning Agreements. The Court
remanded to the Bankruptcy Court for furthergedings because: (1) BOTN¥d not raised that
argument below; (2) the argument did not appede a settled proposition under California law;
and (3) the outcome of the motion coulgheird on how the broadly the Bankruptcy Court
construed the Governing Agreenten(Remand Order at 5:9-27.)

On February 25, 2015, the Bankruptcy Court ddBOTW'’s motion for attorney’s fees.
(BOTW EOR, Tab S, Order Following Remand.) Beankruptcy Court held that the assertion o
an affirmative defense could givise to a claim for attorneys. (Order Following Remand at 6:1

7:3.) It also held that BOTW'’successful affirmative defense:

did not require “enforcement” of the [G]overning [A]greements,

[®X
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but rather, enforcement of its right to setoff, which existed
independent of the relevant contracts. The Promissory Notes
provide for attorneys’ fees wreBank of the Weshired counsel

to “help collect [the notes] if [Bbtor] does not pay.” This did not
occur, as the Debtor paid Bank of the West in full prior to the
commencement of its bankruptcy case.

The outcome of this action does not turn upon the fact that Bank of
the West prevailed upon an affiative defense as opposed to a
claim raised in a complaintRather, it depends upon whether the
relevant attorneys’ fees provis®mere drafted broadly enough to
permit an award of fees wherestBuccessful defense had nothing

to do with enforcement of the gaweng agreement(s). This Court
finds they were not.

(Id. at 7:27-8:14.)
BOTW filed a timely notice of gpeal, and elected to procdaefore this Court. (BOTW
EOR, Tabs T, U.)
The Court shall address additionattiaas necessary in its analysis.
ANALYSIS

A. Standard of Review.

[A district court may] affirm,modify, or reverse a bankruptcy
judge’s judgment, order or decreeremand with instructions for
further proceedings. Findings &dct, whether based on oral or
documentary evidence, shall not be set aside unless clearly
erroneous, and due regard shallgneen to the opportunity of the
bankruptcy court to judge the credibility of witnesses.

Fed. R. Bankr. P. 8013.

The Court reviews the Bankruptcy Court’s findings of fact for adegor, and it reviews
the Bankruptcy Court’'sonclusions of lavde novo. See Inre Part-Helena-Corp., 63 F.3d 877,
880 (9th Cir. 1995)see also Inre Chen, 345 B.R. 197, 200 (N.D. Cal. 2006) (citihgre Jan
Weilert RV, Inc., 315 F.3d 1192, 1196 (9th Cir. 2003Jhe Court will not “disturb [the]
bankruptcy court’s award of attays’ fees unless the bankruptcy court abused its discretion ol
erroneously applied the lawIh re Kord Enterprises, Il, 139 F.3d 684 (9th Cir. 1998).
B. The Court Affirms the Decision.

BOTW argues that the Bankruptcy Court endten it found that BOTW was not entitled

to attorneys’ fees. It is well established thetder the “American Ruled prevailing party is not
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entitled to an award of attorneyfses, unless those fees are pded for by statute or contract.
See Travelers Casualty & Surety Company of America v. Pacific Gas & Electric Company, 549

U.S. 443, 448 (2007). Similarly, under California l&dfg]xcept as &orney’s fees are specifically
provided for by statute, the measure and modmwipensation of attorneys and counselors at |a
is left to the agreement, express or impleithe parties[.]” Cal. Code Civ. P. § 102&e also
Santisasv. Goodwin, 17 Cal. 4th 599, 607 n.4 (1998) (noting that Section 1021 codifies the
“American Rule” regarding attorney’s feés).

1. The Affirmative Defense Issue.

As a preliminary matter, the Court remandedyant, because BOT\Wbught to invoke the
attorneys’ fees clauses based on its assertian affirmative defense, an issue not addressed
below. On remand, the Bankruptcy Court cadeld that BOTW could rely on an affirmative
defense to invoke its rights &dtorneys’ fees. In doing sogtltourt followed the reasoning of
Windsor Pacific LLC v. Samwood Co., Inc., 213 Cal. App. 4th 263 (2013)Jountain Air
Enterprises, LLC v. Sundowner Towers, LLC, 231 Cal. App. 4th 805 (2014kview granted, 185
Cal. Rptr. 3rd 6, 344 P.3d 292 (201&)d Justice Armstrong’s dissenting opiniorGih v.
Mansano, 121 Cal. App. 4th 739 (2004).

In Windsor, the court held that “an attorney felause providing for a fee award to the
prevailing party in ‘any action @roceeding to enforce or interfira contract applies not only
where the plaintiff's allegations in the complaiatk to enforce or interpréhe contract, but also
where the defendasgeks to do so by asserting an affirmative fdmse raised in its answer.”
Windsor Pacific, 213 Cal. App. 4th at 266 (emphasis adds®also id., 213 Cal. App. 4th at

275. That is, when an attorney fee clause permits recovery of feeadti@nto “enforce or

4 California Civil Code section 1717 provides #oreciprocal right to attorney’s fees and

allows a party to recover fe@san action on a contract. However, BOTW does not rely on
Section 1717 to support its request for fees. TBCQargues that the Bankruptcy Court applied
Section 1717, rather than Sectb®?1, but the Court isot persuaded. Rathetr concludes that
the Bankruptcy Court’s decision hinges on the figdihat the Adversary Bceeding did not serve
to “enforce” the Governing Agreements. Thisu@ts conclusion is reiiorced by the Bankruptcy
Court’s tentative ruling on the origal fee motion, in which it clely analyzed whether fees were
proper under Section 1021. eg-Tentative at 3:14-4:2.)
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interpret” a contract, if a defendiaraises an affirmative defense that also seeks to “enforce or
interpret” the contract, the defeant will be entitled to fees.

Although neither party has challenged thigexs of the Bankruptcy Court’s decision,
given the manner in which the fee clausesdiafted, the Court finds the reasoning\imdsor
persuasive. Therefore, to thgtent the Bankruptcy Court’s dsimn rests on the conclusion that
the assertion of an affirmative defense may, memstances, support a requtr attorney fees,
the Court AFFIRMS, IN PART, on that basis.

2. Interpretation of the Attorneys’ Fee Clauses.

The Bankruptcy Court framed the issue on remand as follows: “[W]hether relevant cas
law requires this Court to intemigt the attorneys’ fee clausasissue here broadly enough to
justify an award of fees even ete reference to the underlying contrs entirely unnecessary to
resolve the action.” (Order on Remand at&.6-BOTW argues that the Bankruptcy Court’s
decision is erroneous, because it failed to interpret the Governing Agreements. The Court fi
this argument unpersuasive.

The BLA and the CSA each provide for attorriegs “incurred in connection with the
enforcement of this Agreement’]’As set forth by the Bankrupt&ourt, in order to determine if
BOTW was entitled to fees, it wasquired to determine whether thiéirmative defense of set-off
served to enforce any of the Governing Agreetsiein order to interpret the terms of the
Governing Agreements, the Court applies gdraraciples of contract interpretatiorgantisas,

17 Cal. 4th at 608Mindsor Pacific, 213 Cal. App. 4th at 273.

Under statutory rules of comafrt interpretation, the mutual
intention of the parties at the tnthe contract is formed governs
interpretation. Such intent is be inferred, if posbie, solely from

the written provisions of theoatract. The clear and explicit
meaning of these provisions, inpeeted in their ordinary and
popular sense, unless used by theigsin a technical sense or a
special meaning is given to thelwy usage, controls judicial

> The Promissory Notes provide for attorney fees if BOTW hired someone “to help colle

this Note if [Debtor] does ngtay.” BOTW does not seriouslygss that its affirmative defense
would fall within the scope of this clause. Because it is undisputed that the Dieljtay its debt
under the Note, the Court concludes that the Bgtky Court correctly found that BOTW could
not seek fees based on the fee clauses contairtleel Promissory Notes, and it AFFIRMS, in
part, on that basis as well.

7
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interpretation. Thus, if the meag a layperson would ascribe to
contract language is not dguous, we apply that meaning.

Santisas, 17 Cal. 4th at 608 (internaitations and quotations omittedie also Cal. Civ. Code 88
1636, 1638, 1639, 1644.

BOTW argues that, if the Trustee hadseeded on the preference claim to avoid the
Escrow Payment, the result would have beénimavind the Debtor’s contractual performance of
payment of the Notes.” (BOTW Brief at 17:7-9Thus, according to BOTW, the practical effect
of its affirmative defense is “a contention thia¢ Debtor’s contractual performance was proper,
the debt owed was valid, and the Escrow Raytneannot be ‘undone’ by the Bankruptcy Code’s
strong arm powersj’e,, it sought to “enforce” the Governing Agreementisd. &t 17:12-15.)

In support of this argument, BOTW relies, in partlone Mac-Go, No. 14-44181 CN,
2015 WL 1372717 (N.D. Br. Mar. 20, 2015). Imre Mac-Go, the trustee sought relief under 11
U.S.C. sections 547, 548 and 549, to recover patgmeade by the debtor to First National Bank
(“FNB”). 1d., 2015 WL 1372717, at *1. After it prevailedtime adversary poeeding, FNB filed
a proof of claim, which included attorneyses incurred in the adversary proceeditdy. To
support its request, FNB relied on its loan agredsneith the debtor, each of which contained
attorneys’ fee clauses that are identical to tterrays’ fee clauses inghGoverning Agreements.
Id., 2015 WL 1372717, at *2.

The bankruptcy court concluded that the trustee’s fraudulent conveyance claims “did
directly question the validity dhe” agreements. However faund that FNB’s defense against
those claims “was premised” on their validity. Specifically, FNB argued that its promissory n
and business loan agreement with the debtawhich the trustee appeared to be unaware, were
valid and enforceable and required the debd make the payments at issud., 2015 WL
1372717, at *4. A “transfer [that] constitutes repaymof the debtor’s antecedent or present

debt” is not construwvely fraudulent.” Id. Theln re Mac-Go court reasoned that FNB'’s defense

6 The Trustee argues that timere Mac-Go “decision is based on cases which are clearly

distinguishable from the fee provisions and claims at issue here,” ditbedras not attempted
to distinguish the case itselfTrustee Brief at 14 n.1.)

not
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which utilized the agreements “in order to retiire allegedly preferdmal] payments is the
functional equivalent of relpg on these documents to pursue a collection action. Both should
gualify as the ‘enforcement’ of the [agreementsfd’, 2015 WL 1372717, at *4.
The court also concluded that FNB could nemrdfees for defending against the prefereng
claims, because in order to show it was fslyured when it received the disputed payments,
FNB had to “establish that it h&dt the relevant times) a perfedtsecurity interest in [the
debtor’s] collateral, the valugf which was equal to or eeeded the amount due under the

[debtor’s] loan.” I1d., 2015 WL 1372717, at *6. Again, because FNB had to rely on the

agreements to establish “the bonafides of its sdatleem,” the court concluded that its defense {o

the preference claim was the functional eglent of “enforcing” the agreementkd.

To support its reasoning, there Mac-Go court relied on a number of cases which it
interpreted as standing for theoposition that “using a contractquision as a defense to a tort
litigation is akin to enfonag the contract’s terms.See In re Mac-Go, 2015 WL 1372717, at *5
(citing Finalco, Inc. v. Roosevelt, 235 Cal. App. 3d 1301 (1991)). Fexample, the court relied on
theWindsor casesupra, in which the plaintiff filed suit to establish a prescriptive easement on
defendant’s property. The courufad that the plaintiff was egably estopped from asserting a
prescriptive easement, because the partieekacuted an “Agreement Regarding Easement,”
which prevented the plaintiff from demonstragfithat its use of the property was adverse.
Windsor, 213 Cal. App. 4th at 272-73. The court dlsond that the defendant was contractually
entitled to attorneys’ fees, beaauit “was necessary” to interptee agreement to rule on the
equitable estoppel issuéd. at 274.

In theFinalco case, the plaintiff sued the defendant to obtain the balance due on a
promissory note, and the defendél®d a cross-complaint based alteged violations of federal
and state securities law, thadketeering Influenced and CorrUptganizations Act, common law
fraud, and misrepresentatiold. The trial court awarded th@aintiff attorneys’ fees for
prosecuting its action on the promissory note andhie fees it incurred in defending against the
counterclaim. That ruling was based on a clansglee promissory note that provided that the

defendant agreed “to pay all costs of collectionncluding, without limitaton, all attorney’s fees

the
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and expenses and court costid” at 1306 (ellipses in original).

The court of appeal rejected the defendaattgiment that the fee clause should be limite
to costs that the plaintiff incued in proving up its case and affirmed the fee award. It stated th
“California law is settled tha borrower’s obligatiomo pay attorneys’ fees incurred in the
collection of the note includes$tarneys’ fees incurred in éending against a challengette
underlying validity of the obligation.”Id. at 1308 (emphasis added). el¢ourt reasoned that the
plaintiff's defenses to the cross-complaint wéret ‘incidental’ to the prosecution ... to recover
on the note.”ld. at 1307. Rather, because the defendant sought to rescind his obligation to t
plaintiff, “[n]Jot only was [the plaintiff] obligatedo file a complaint to recover on the note, it was
obliged to defend against [defendant’s] allegatioinsecurities fraud in order to succeed on its
complaint.” Id. at 1307.

Thelnre Mac-Go court also cited to and relied &ligo v. Castellucci, 21 Cal. App. 4th
873 (1994). In that case, the fes settled a disputaver the sale of property, which included a
general release. The defendant subsequstughped performing obligations under the parties’

renegotiated agreement, and the plaintiff filed stlihle defendant asserted fraud as an affirmati

defense and filed a counterclaim premised on frauee plaintiff defeated the affirmative defense

and the counterclaim by way of thedease in the prior settlemend. at 876. The plaintiff sought
to recover his attorneys’ fees for both the pmaion of the breach @bntract action and his
defense of the fraud claim. According to fhkego court, “the pivotal point in the analysis
whether a prevailing party is entitled to recowentractual attorney fedsr defending against a
competing noncontractual claim ... is .. etffer a defense againseéthoncontractual claim is
necessary to succeed on the contractual claind: at 879 (emphasis added).

The court rejected the defemd@ argument that the cresomplaint did not seek to
rescind “or otherwise attack the enforceailof the agreements as “superficialld. Rather, it
found that the plaintiff “was required to defendhangt fraud in order to succeed on his complain
to enforce the agreements. The practical succdgtanitiff’'s] defense was the enforceability of
the agreements.Td. at 880;see also Wagner v. Benson, 101 Cal. App. 3d 27, 37 (1980) (court

deemed defense against claim of fraud “necessargfforts to collect on notes and fees should
10
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have been awarded for those efforts).

BOTW also relies oMRW, Inc. v. Big-O-Tires, LLC, 684 F. Supp. 2d at 1205 (E.D. Cal.
2010). There, the court found thke plaintiffs’ claims for faud in the inducement “sought, in
essence, to escape the contrabdl.’at 1205. As in th&inalco andSligo cases, the court found
that the “defense of these claimas necessary to enforcement of” an agreement that contained
attorney fee clause providing for fees thaiaty incurred “to enforce this Guaranteéd., at
1203, 1205 (emphasis added).

As in theln re Mac-Go case, the Trustee did not direatligpute the validity of any of the
Governing Agreements. However, it does nqiesp that FNB relied on a set-off defense to
prevail on the preference claim, which distinguishes this caselfroeMac-Go. BOTW argues
that the Court should follow the reasonindnire Mac-Go, because the Governing Agreements,
specifically the CSA, establish its right to a efft- However, the lesson this Court draws from
each of the cases on which tinege Mac-Go court relied is that the pvailing party did not simply
refer to the fact that a contramintaining a fee clause existedpiler to prevail on an affirmative

defense. Rather, either it was necessapydwail on the affirmative defense to show the

underlying agreement or obligation was valid orghevailing party sought to enforce a particulaf

term of the agreement containing the fee clause.

As the Bankruptcy Court recognized, that is thet case here, wheBOTW's right of set-
off is a right that it is independent oftiiGoverning Agreements. To the extentlthee Mac-Go
court found that the existencetbe security agreement was su#ict to give FNB the right to
attorneys’ fees, the Court finds its reasoning unpersua€iivén re Davison, 289 B.R. 716, 725
(9th Cir. B.A.P. 2003) (holdinthat debtor was not entitleéd receive fees under Section 1021,
where “in finding no fraud by Debtor, the bankruptourt was not enforcing or interpreting the
terms” of contract thatantained fee clause).

Accordingly, the Court affirms the decision.

CONCLUSION
For the foregoing reasons, the Court AFFIRkhe Bankruptcy Court’s decision to deny

BOTW’s motion for attorneys’ fees.
11
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The Qurt shall eter a separatjudgment,and the Clek shall clog the file.
IT IS SO ORDERED.
Dated: Novenber 12, 205
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